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Chapter IV 

Of the Performance of Contracts. 

• Performance of Reciprocal Promises. 

51. When a contract consists of reciprocal promises to 
Pronto! no. bound .o he simultaneously performed, no promisor 
pw^unteunredptoed nee d perform his promise unless the 
•ilUoa «»petftwm. promisee is ready and willing to perform his 

reciprocal promise. 

. lllusuatiom. 

(&/ A and B contiact that A •hall deliver good# to B to be paid for by B on delivery. 

A need not deliver the good*, unlaw B la ready and willing to pay for the good* oo 
delivery. 

B need not pay tor the good*, unit** A i* ready and willing to deliver them on 
payment. 

(b) A and B contract that A thall deliver good* to B at a price to be paid by 
iaaealroenta, the brae instalment to be paid an delivery. 

A need not deliver, unless B is ready and willing to pay the brat inatalmant m 
delivery. 

B need not pay the brat mttalment* unless A is ready and willing to deliver the goods 
oq payment of the brat instalment. 

Synopsis. 

la Scope. 3. Burden of proof. 

2 . “Reedy sod willing to perforin 
reciprocal promise". 

1. Scope.—Applying S. 51 to the present case, the reciprocal 
obligations were the delivery of the seed and payment of die money on 
the occasion of each delivery' The defendants were bound to deliver, 
the plaintiff to pay for, the linseed, if the plaintiff* had been unwilling or 
unable to pay, the defendants would have been justified in refusing to 
deliver; but die defendants did deliver the seed; die neglect to pay in this 
instance was after delivery, When the reciprocity of obligation had ceased; 
and there is clearly no evidence that the plaintiff* were unwilling or unable 
to pay for the deliveries which the defendants refused to make. The 
nsgset to pay for past deliveries was, under die cir cumst a nce *, no 

F—11$. 
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mKmiK r<ifuati«»in«ke>Qfutdur deilvertas. It li further held that 
S 51 would apply tf the defendant*, when diey came to make delivery, 
had Inflated upon die contract beta* ftrtetly performed and payment 
beta* made on delivery; but this they did not do.' 

An agreement consisting of reciprocal promiaeato be performed by 
the plaintiffs and the defendant can be sued upon by die platatiiEi when 
they have not refuaed to carry out their ptomiaea, though they may not 
have put an allegation in the plaint saying that they are ready and willing 
to do. Held,* that under these circumstances S- 51 is no bar to this suit 
which hat been brought in the proper form. The plaintiff* were entitled 
to ask for the performance of the part of the contract tn which they were 
interested, and on the defendant claiming execution of the whole, and 
the plaintiffs raising no objection, the Courts below ought to have passed 
a decree directing execution of the whole contract, instead of rejecting 
the claim. 

No doubt, in regard to that part of the agreement which refers to thia 
mortgage, time was of the essence of the contract- Where by an 
agreement with the promisors the promisee has agreed to reduce the 
rate of interest, provided that the promisors pay it regularly once a year 
and pay the principal within certain time, the promisee cannot be beard 
to say that the promisors have committed breach of the agreement if by 
the persistent refusal of the promisee to be bound by the agreement, 
the promisors are prevented from carrying out their part of the agreement 
within time. Hence the promisors are entitled to reasonable time to 
perform their part after promisee has performed his part of the 
agreement. S. 51, Contract Act, la applicable-* 

2. “Ready and Willing to perform reciprocal promise” >—In a 
ault for damages for breach of contract to deliver cotton, there was 
evidence that the respondents called upon the appellant to carry out the 
bargain and that he refused to do so. It is true that no tender was 
actually made, but the respondents, naturally enough, in view of the 
rising market, were ready and willing to carry out the bargain on their 
part, and it is moved that they made preparations with the object of 
having the money ready in hand. More than thia, they were not 
required to do by S.51. They had done sufficient to entitle them to 
recover damage*, and were not obliged to show that they made an actual 
tender of the money. 4 

I. Sooltan Chund, v. Schiller, (1878) 4 Cal. 252 : 3 C L R. 287. 

1. Hari Raghwuuh Ja$hi, v. Kruhnap Aiumt Joshf. (1894) 19 Bom. 546- 

5* A. K. A. C. L A. L. ChtOyat, v. A. K. R. M. M. 1C. Firm , A. L R, 
1939 Rang, 84 :1938 R. L R. 660 :1801. C. 647. 

4* Shtimn Ru pram, v. MddonfaM Goumdlum, (1903) 30 CaL 865; 
SOW. N. 25 ; 5 Bom. L. R. 483. 
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It hat not: been contradicted, and though the plaintiff may not bate 
mad* • valid tender yet his visit to defendant cannot be explained on any 
other hypothetic but that he went for the purpoee of fulfilment of the 
contract which implies m resdtnew end willingness on hit pert It ic very 
unlikely that the plaintiff would pey the balance of the purchase-price 
u nlew he hed ascertained that defendant wee reedy to perform his part 
of bargain by executing the tale-deed, etc., and plaintiff was not bound 
to tender the purchase price unlew defendant was reedy and willing to 
perform hie pert of the promise- This would appear both from S- 51, 
Indian Contract Act and this Privy council case-1 hi« Bombay case* ic 
has been held that in a suit for specific performance the strict law as to 
tender is not applicable. Therefore, even holding th at there was no 
valid tender of the purchase-price by the plaintiff to defendant, that 
would be no ground to disentitle him to the relief he seeks as his evidence 
as to his readiness and willingness to perform hU part of the contract has 
not been rebutted-” 

Plaintiffs brought a suit for damages for breach of contract according 
to S- 54 of the Indian Contract Act. In the pleadings of the plaintiffs 
as contained in the plaint an averment of the performance of the 
conditions precedent, that is to say, readiness and willingness of the 
plaintiffs to perform their part of the contract, must be implied and 
it was for the defendants if they contested that fact to raise the matter 
expressly in their pleadings. It would then have been necessary for the 
plaintiffs to prove affirmatively that they were ready and willing to 
perform their part of the contract. The exprewion “readiness and 
willingness” as used in S. 51 of the Indian Contract Act has been the 
subject of discussion in a large number of rulings. Ic appears from 
these two rulings*-” that it is not necessary for the plaintiff to prove 
that on the due date, he had the goods actually in his possession. It is 
quite sufficient if he is abl - to prove that he had control of the requisite 
goods or that he had the capacity to deliver them to the purchaser when 
called upon to do to. In other words, that he was in a position to 
fulfil his part of the contract on the due date on a demand being made 
by the purchaser.* 

In order to prove that a buyer was ready and willing to perform his 
part of the agreeme nt, It Is not necessary for him to show that he 

1- ShHram Rupram, v. M adan Gopol Gowatdhan, 30 Cal. 865 ; 5 Bom. 

L. R. 483 : 8 C. W. N. 25 (P. C.) 

2 . Tribhovandou, v. Ralmukundas, A. L R. 1923 Bom, 15 : 24 Bom. 

L. R. 434:67 L C. 865. 

3. Btgtaj, v. Aiuher, A-1. R. 1923Sind 50 :16 S. LR. 278 : 771. C. 

897 

4> Cdhm, v. Cozsfm Nana, 1 CaL 264. 

5. Mukhand ChmdoUa, v. Kmdan Midi, A I. R. 1920 Cal. 621: 

57 L C 140 :47 Cal. 458. 

6 . Kanwar BJuw-Sukha Nand, v. Firm Ganpat Rai-Ram Jiwan, A. I* R» 

1926 Lab. 316 > 94 L C. 304 s 7 Lah. 442. 
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Mtukilr made . a tender of the price. U it sufficient if be wet able to 
perform bit put of the contract. Considering that the market area 
rising and that the defendant* (tellert) did not possess the goods which 
thtr had: cootractci to tell. It would have been an act of superrogation 
on the past of the buyer* if they had taken the money to the defendant*’ 
•bop and made an actual tender thereof.1 

It hat been repeatedly held that, in order to prove readiness end 
willingness on the part of the sellers, It is sufficient to show that on the 
due date, they had control of the requisite goods or capacity to deliver 
them to the purchaser when called upon to do to.* 

The question was : Were the defendant* ready and willing to pay for 
the goods; and w«re the plaintiffs not ready to tender the documents 
notwithstanding ? Held,* that on the undisputed facts the answer can 
only be that the defendants were not ready and willing to pay for the 
goods and so It to immaterial whether at the time of the presentation of 
the drafts, the plaintiffs* bank at Amritsar had or had not got the 
documents ready to be tendered. In spite of the intimation that had 
been sent to them at the time of the shtpment the defendants took no 
trouble to inquire of the bank whether the documents were available or 
not. By reason of their having ebsed their business, the defendants 
must have known that they could not be approached and could not be 
offered the drafts for acceptance in the ordinary course of business. 
Defendant* admitted that documents were to be tendered on payment 
epd not on acceptance of the drafts. In this case 4 it was held chats 
party is absolved from the duty of delivering if the person to whom the 
goods are to be delivered is absconding. In order to support an 
allegation of readiness and willingness to deliver, actual tender is not in 
all cases necessary, e g., a tender will be dispensed with where the 
defendant has refused to perform the contract or where on the day for 
die performance of it, he has absconded and having closed his place of 
business, has left no agent or other person to represent him. It to 
\ perfectly clear that defendants were not willing to meet their obligations 
and bad no intention to perform their part of the suit contracts. The 
fault of the breach, therefore, lies at their door and consequently they 
arc Bablc in damages. 

Readiness and willingness to perform includes ability to perform. 
Sii diis English ruling* for this view. In a suit by the buyer for 

1. (Cedar Noth-Btharl Lai, v. Firm Shimbhu Nath-Nandu MaiL A. I. R. 

1927 Lah. 176 : 991. C. 812 : 8 Lah. 198 : 28 P. L. R 351- 

2. Ration Lal-Sulian Singh, v. Bishen SahaLBhagwan Das, A. 1 R* 

1928 Lah. 834 :110 l. C 241. 

3. Emil Adolph Zippel & others, v. K. D. Kaput 9 Co, A. I. R. 1932 

Sind. 9 : 26 S. L R. 167: 139 L C. 114T 

4. Dayabhai Dipthand, v. Dtdlabharom Dayaram, (1871) 8 B.H. C. R. 

A pp. 133. 

$. De Medina. v. Herman, (1842) 9 M. & W. 820 : 11 L. J. Esc. 370 : 

2,DowL (N. SO 329 :60 R. R.912. 
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d amag e s for breach of a contract for rale of good*, it to incumbent upon 
him to satisfy the Court that he w» ready and willing with the money 
or hod the capacity to pay for the good* or that he bad at all event* 
made proper and reasonable preparation* and arrangements for securing 
the purchase money, Refer to the following cases 1 2 * ’ 4 5 in this 
connection. In the present case it has been proved that the appellant 
was in a state of acute financial embarrassment and could not have paid 
fo the shares brought, if the respondent had delivered them to him. 
The appellant was not ready and willing to carry out his part of die 
contraot, and, therefore, the respondent was absolved from his 
liability under the contract. 4 

3. Burden of proofUnless a special contract to the contrary is 
definitely proved, it must be presumed that the goods ate to be paid for 
at delivery and that the buyer in refusing to make such payment is guilty 
of a default. The onus is upon the buyer to prove his assertion contrary 
to usual practice. Very strong and cogent evidence on the part of the 
buyer would be required to prove that the parties intended to depart 
from the general practice.* 

The plaintiffs entered into a contract with the defendants on 7th of 
September 1921. It related to ten bales of yarn which the defendants 
agreed to sell to plaintiffs and deliver them from 1st October to 31st 
October 1921 and the plaintiffs agreed to accept the teller’s godown 
delivery and pay cash. There Is. no doubt, that on a true construction 
of this contract, the parties have agreed that the performance of their 
respective promises is to be simultaneous, that Is to say, that each ahall 
be ready and willing to perform hb promise at one and the same time. 
Anson on Contracts, 16th Edition, 1923, page 354 aays s—“Modern 
decisions incline against the construction of promises as Independent of 
one anther..<ln a contract for the sale of goods, the rule of Common 
Law, now embodied In the Sale of Good Act, was that “unless otherwise 
agreed, delivery of the goods and payment of the price are concurrent 
conditions”. Benjamin on Sales, 6th Edition, pages 638 to 639 says 
“Where each party is to do an act at the same time as the other, as 
where goods in the sale for cash are to be delivered by the vendor and 


1. Morton, v. Lamb, (1797) T* R. 125 i R. R. 395. 

2. Shritam Rutnam, v. MadangopaJ Gowardhan, 30 Cal. 865: 

8C.W. N. 25(P.C.) 

< Chengarvelu 9 Chetcy, v. Venkanna, 9 Sons, A. I. R. 1925 Mad. 
971 : 86 I. C. 299 : 49 M. L. J. 300. 

4. Ganesh Das Ishat Das, v. Ram Nath, A. I. R. 1928 Lah. 20 1 

111 L C. 498 : 9 Lah. 148 : 29 P. L. R. 554. 

5. Ja gan nath SagamaL v. J. J. Aaron 9 Co, A. L R. 1940 Rang. 284 1 

1940 R. L R. 593 1191 L C. 766. 

g Q, B. Vernon 9 Co, v. Fins Gojwl Dflt*Rsn Lrttf, A. L R. 1923 
Lah. 363 :761. C. 733. 
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the price to b* paid by the buyer, these #re concurrent conditions end, 
neither patty can maintain an action for breach of contract without 
averring that he performed or offered to perform what he himself was 
bound to do". Thus, where the contract relates to tale of goods, the 
plaintiff If he happens to be a buyer must allege and prove that he was 
ready and willing to pay for the good* and likewise if the seller be the 
jdatmtf, he most allege and prove that he waa ready and willing to 
deliver die goods. The plaintiffs in this case having themselves 
Committed detank cannot take advantage of what is said to be a default 
on die part of die defendants because they were unable to send the'good* 
owing to rain . 1 

The result of these authorities'-* to that in a suit for damages for 
nondelivery of the goods, it Is the duty of the. plaintiffs to satisfy the 
Court due they were ready and willing with the money, that they had 
capacity CO pay, or, at any rate, they had made proper and reasonably 
preparations and arrangements for securing the purchase money and 
that having thus complied with the requirements of law they demanded 
the goods on the due date from the defendant. In such a case the 
position ofthe plaintiffs would be secure and It would then be incumbent 
upon the defendants to deliver die goods to the plaintiffs . 4 

52. Where the order in which reciprocal promises are to 

onk( of performance ** performed is expressly fixed by the 
of reciprocal promisor. contract, they shall be performed in that 
order; and, where the order is not expressly fixed by the 
contract, they shall be performed in that order which the nature 
of the transaction requires. 

llluitratloni. 

(«) A and 8 coo tract that A shall build a bouse for B at a filed price. A’» promise to 
battd rise house mutt be performed before B’t promise to psy for it. 

(!) A and B contract that A shall make over hi* gtock-in* trade to B at a fixed price, 
•od 8 promises to fire security for the payment of the money. A’* promise need not be 
performed until tbs security is given, for the nature of the transaction requires that A 
should have security before be delivers up his stock. 


1 . G, K* Chsngrawlu Chetty 9 Sons, v. Akarapu Vmkaima 9 Sons, - 

A. I. R* 1925 Mud. 971 . 49 M. L J. 300 : 86 t C 299. 

2. Lakfhmilutnlham, v. V. Nsmowinwiml lytr, 1926 M. W. N. 710: 

97 L C 966 : A. 1. R. 1926 Mad 1109. 

3 . fCsmuar Bhon Sakha bland, v. Ganpot R ak Rom jfcvan, A.LR. 1926 

Lah. 318«7 Lah. 442 « 94 L C. 304. 

4 . Ganash Dm IsHor Dos, v. Ram Nath 9 others, A4R. 1928 Lah. 

20 ( 2 ): HI 10 498:9 Uh. 146; 29 P.LR. 554. 
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Synopsis. ■ 

1- "Order of per forma nce of reciprocal promises*. 

1. “Order of performance of reciprocal promiie*’' t-~ln the 
ordinary course of business, work is not usually paid for, before it is 
done. S. 52, illustration (a) of the Indian Contract Act. supports this 
slew. It is the custom in some cases for payment to be made by 
instalments, as die work progresses, but, so far as experience goes, the 
person for whom s work is done is not expected to pey die entire cost 
in advance without an exp r es s agreement to that effect - 1 

The lessee plaintiff did not perform his part of the contract which 
he had to do before possession could be taken Held,* that it does not 
lie in his mouth to say that the lessor-defendant* commltcd a breach. 

S. 52, Contract Act, provides that when the order in which reciprocal 
promises are to be performed is not expressly fixed by the contract, they 
shall be performed in that order which the nature of the transaction 
requires and there can be, no doubt, that where a party intends to enforce 
the submission clause, he should in the first tnstance perform his own 
parr of the contract for the proper and expeditous disposal of the 
arbitration proceedings- He should, therefore, not only specify the 
nature of rhe disputes which are to be referred, but also intimate to 
the opposite party the name of the arbitrator selected by him so as to 
enable the opponent to choose another person as his nominees. That 
this is the procedure is evident from the provisions of S. 9, Arbitration 
Act, which deals, inter alia, with submissions which provide for 
appointment in the first instance of two arbitrators, one to be nominated 
by each party but contain no provision empowering one of than to 
nominate an arbitrator on behalf of his opponent in the event of 
default- In the present case,* according to the terms of the indent 
between sellers and buyers, there was no express provision that in case 
of failure by one patty to appoint its arbitrator, the other party could 
appoint both arbitrators at once. The party desiring to enforce the 
inn clause ought to nominate his own arbitrator first and tf 
both arbitrators are appointed at once the award is liable to be set 
The submission clause must be construed for tins contra profemum 
as per Lord Blackburn in the case of Muir . 4 See also the observations 
of Brett, M. R. in case erf Burton . 5 

1 . J. G. Hashman, v. Lucknow Improvement Trust, Lucknow, A. 1. R 

1927 Oudh. 616 ; l L. C. 69 : 101 I. C. 847. 

2. Aiutnc Bharthi, v. Samp Singh. A. 1. R. 1928 All. 360 (2): 

26 A- L.J. 492 : 1151. C. 793- 

3 . Shaw Wallace & Co, v. Gurbux Smg Bcthen Sing, A. I- R- 1929 

Sind. 58 :109 I- C- 262. 

4 . Mwr. v. City cf Glasgow Bank, (1879) 4 A. C. 337 : 27 W. R. 603 : 

40 L. T. 332- 

5 . Burton, v. Bn&K (1884)53 L. J. Q. B. 133: 12 Q. B. O. 218 1 

3JW. R. «5 :5 Asp. M. C 187:49L. T. 768. 
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Thf primary qaotlm to be determined in the appeal to whether or 
■»ot the term* of the agreement as to payment of costs and writing of 
Utter* constitute what are often called condition precedent, that la 
peo m h e a which must b« performed by the respondent before he can 
data payment of the money under the agreement. That queation can 
only ha determined by construing the actual language used, considered 
In connexion with the facta of the case a* In contemplation of the 
pertie*. The queation la whether the cue Mia within S- 52, Contract 
Act. The language of the agreement in the preaent cate, merely as 
language, tends to the conclusion that T wu not bound to pay the agreed 
sum unless and until the respondent had previously paid the costs and 
written the letters. But the precise language need not be strewed, 
because the same conclusion follows more clearly from what “the nature 
of the transaction requires". At the time when the agreement wu 
made rile debenture holder’s action was on foot: the respondent by his 
solicitors wu threatening legal proceedings against T and the receiver 
waa being asked to consider the holding of an investigation into the 
management of the Company, in which T was personally Involved 
Prom the nature of things the tetter which he stipulated should be 
written to the receiver, mutt necessarily have been intended to be 
written before the debenture holder's action was completed: equally 
the importance to T of the letter to be written to the respondent’s 
solicitors wu to relieve him of the threat then being made of legal 
proceedings. So far u the question of the costs of the receivership was 
concerned, these muat alio have been intended to be actually paid by the 
respondent in the coutae of the action, so u to relieve pro tanto the 
accounts of the Company of these charges : that payment would, though 
perhaps not to a large extent, help to determine the amount coming to 
the respondent "in respect of the Receiver’s distribution’’. Therefore,' 
rise conclusion is that the respondent's right to claim the money was 
dependent on and postponed to his performing what he on his part 
had promised, with the consequence that when he launched his claim, 
bis course of action was not complete and his claim must on this ground 
fad, as Kemp, )., held : in fact, the respondent had paid nothing at all in 
regard to coats and had taken no steps to write the letters at any 
material time ot at alL In the result when the true nature of the 
transaction ia considered, it cannot be regarded w the reciprocal promises 
contained in the agreement as inherently capable of simultaneous 
performance within the terms of S 51, Indian Contract Act? 


1. Flomt Edridge, v, Rusiomp DonfibKoy Stthno, A. 1. R. 1933 P. C. 
233 s 65 M. 1. J. 813 , 146 l C. 739 : 36 B. L R. 127 : 1934 
A.LJ.50:S8C. LJ.436.-60l. A. 368; 38 C. W. N. 145: 
38 M. L W. 972.1933 M. W. N. 1452. 
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S3. When» contract contains reciprocal promises, and 
tufcUty of p«ty one t*rty to the contract prevents the other 
to from performing his promise, the contract 
“** becomes voidable at the option of party to 

prevented; and he is entitled to compensation from the other 
party for any loss which he may sustain in consequence of the 
non-performance of the contract. 

Illustration. 

A and B contract that B shall execute certain work for A for a thousand rupee*. B is 
ready and wiping to execute the work accordingly, but A prevents him from doing to. 
The contract is voidable at the option of B ; and, if he electa to rescind it, he is entitled 
to recover from A compensation for any loss which he has incurred by its 
non-performance. 

Synopsis. 

1* Legal consequences of a 2. Liability of party preventing 
wrongful repudiation. event on which contract 

is to take effect. 

1 Legal consequences of a wrongful repudiation :—After 
considering all the evidence and documents in the case, there is nothing 
which would justify a finding that T had waived his rights under the 
agreement No such effect can be given to his repudiation of the 
agreement, that is to say, to his claim that there was no agreement 
binding him. The respondent might have accepted that as a final 
repudiation and thus treated the contract as determined and brought 
a claim for damages under S, 53* He did not do so. But a wrongful 
repudiation by one party cannot except by the election of the Other party 
so to treat it, put an end to an obligation ; if the other party still insists 
on performance of the contract, the repudiation is what is called u brutum 
fuhnen ”, that is, the parties are left with their liabilities as before. A 
wrongful repudiation of a contract by one party does not of itself absolve 
the other party, if he sues on the contract from establishing his right 
to recover by proving performance by him of conditions precedent. In 
the present case, the respondent, when he sued on the contract, was 
still as much bound as ever to show that he had fulfilled all the conditions 
binding on him before he could exact performance from T. Finally it is 
to be observed that the subsequent conduct of T is irrelevant for the 
purpose of construing the agreement; the construction must depend on 
the intention of the parties when it was made, which is to be ascertained 
from its terms, read in the light of the facts known to both panics when 
It was concluded, that is from whyt is expressed or from what “the 
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nuutc of die trtRMCttoQ require*'’, fat the words of S. 52 of the 
Contract Act.1 

2. Liability of party preventing event on which contract i» to 
take effect *—A person, who by hi* own action, make* it impossible 
for himself to catty out hit part under an agreement, must allow the 
other person bound by it to return to the state of affairs existing before it.* 

54. When a contract consists of reciprocal promises, such 
Mut at <u f.. r i f M t0 that one of them cannot be performed, or 
be? that * tg performance cannot be claimed till 

cootwet cominJng of the other has been performed, and the 

(ccipfocal promises. r 

promisor of the promise last mentioned foils 
to perform it, such promisor cannot claim the performance of 
the reciprocal promise, and must make compensation to the 
other party to the contract for any loss which such other party 
may sustain by the non-performance of the contract 

Illustrations. 

(a) A hire* ti’it ship to take In and convey, from Calcutta to the Mauritius, a cargo 
to be provided by A t B receiving a certain freight for its conveyance. A docs not provide 
any cargo For the ship. A cannot claim the performance of B’s promise, and must make 
compensation to B for the k>aa which B sustain* by the nan-performance of the contract. 

(if) A contracts with B to execute certain builder's work far a fixed price, B supplying 
the scaffolding and timber necessary for the work. B refuses to Furnish any scaffolding or 
timber, ami the work cannot lac executed. A need not cxccurc the work, and B is bound to 
make compensation to A for any loss caused to him by the non performance of the contract. 

{t) A contracts with B to deliver to him, at a specified price, teruin merchandise on 
board a ship which cannot arrive For a month, and B engages to pay for the merchandise 
Within a week from the date of the contract, B docs not pay within the week, promise 
to deliver need not be performed and B must make compensation. 

{H) A promises B to sell him one hundred hales of merchandise, to be delivered 
next day, and B promises A to pay for them within a month. A docs not deliver 
according to his promise, fi’s promise to pay need not be performed, and A must make 
compensation. 

Synopsis. 

1. Scope* 3. Legal consequences of breaking 

2 . Requisites for compensation. mutual and reciprocal promises* 

4. Principle of part performance. 

1. Scope r-The plaintiffs suit was to recover Rs. 3,307 and odd 
made up of the amount advanced by the plaintiff to the defendant and 
alto damages on account of breach of contract committed by the defendant 

I* Ffonie Ldridgc, v. Rwjlomji Panjibhoy Sethna, A. 1* R. 1933 P. C. 
'* 233 ; 64 M. L. I. 813 ; 146 1. C. 739 : 36 B. L. R. 127 : 1934 

A- L J. 50 ; 58 C. L. J. 436 : 601. A. 368 : 38 C. W. N. 145: 
38 M. L. W. 972 > 1933 M. W. N. 1452. 

2. Chhau Lai, v. Badri Singh, A. I R l-flt Oalh. 109:22 I. C129. 
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in the following circumstances. The defendants hamsthm contracted with 
the agent of the plaintiff on the >th of August 1917 to supply 500 bags of 
rice at Ra II-11-0 per bag within three weeks and he got an advance of 
Rs 1,500 as pet wnhamanam executed on that date. On the 26th of 
August 1917 he received a further sum of Rs 2,500 from the plaintiff** 
agent towards the value of the rice bags to be suppbed. The defendant 
supplied only 130 bags of rice as per contract, He did not supply the 
balance. The defendant pleaded amongst other things, that there was 
an understanding between the parties that rice was to be supplied only 
after the price of the whole rice was paid to the defendant and since 
this was not done he did not commit a breach of contract in not 
supplying the full number of the stipulated bags of rice. Held, 1 that in the 
present case the contract consists of reciprocal promises to which S. 54 
of the Indian Contract Act will apply. The option to perform his part 
of the contract ts always available to the defendant, but this does not 
mean that the plaintiff can insist on the defendant performing his promise 
without himself performing what he has undertaken to do 

2. Requisites for compensation :—A contract of loan was for a 
consolidated sum of money to be paid from time to time. The lender 
refused to advance a very small balance remaining due to the borrower 
on the contract. Held * that the lender, therefore, puts an end to the 
contract by his conduct, and cannot claim interest at the contract rate. 

This English case 3 points out that as soon as the contract has been 
broken, the obligation of the purchaser to take delivery of the goods 
vanishes ; he is not bound to accept the goods when they arc delivered 
late. In these circumstances, there can be no question as pointed out in 
the Privy Council case 4 that the right measure of damages is the 
difference between the contract price and the market price on the date of 
delivery originally agreed upon by the parties. 3 

The substantial consideration for the defendant’s promise to make 
certain monthly payments to the plaintiff for his salary was the plaintiff's 
reciprocal promise to perform the duties reasonably required of him from 
time to time as appropriate to his post as co-editor* When the plaintiff 

1. Vdrown Chettwr, v. Kctnnappa Mudatiar, A. I. R. 1925 Mad* 
1029: 861 C. 436. 

2* Ramaswami Nmk, v* Ramanadhan Chatty, A* L R* 1914 Mad. 
210 (2): 1 M. L. W* 136 :1914 M. W. N. 240: 22 I, C 627. 

3. Behm v. Bumm, (1863) 3 B. & S> 751: 32 L.J.Q.B. 204: 8 L* T. 

207 : 11 W. R* 496: 124 R. R- 794 : 122 E. R. 281. * 

4* Gftnos, v. Lochmi Natain Agurwala* 24 Cal* 8 23 I- A. 119 

CP. C) 

5 . Kali Kama Saha, v* limaff, A* L R. 1915 Gd. 194 :271* C. 7« 

20 C* L* J. 133 : 200 W. N* 159* 
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failed to perform the duties to required erf him end during the period for 
which inch failure letted, the consideration for defendant’! promise 
totally failed and the defendant was not, therefore, legally bound to pay 
Co the plaintiff hit (the plaintiff’s) salary for that period: see $• 54, 
Contract Act and the illustration (d) thereto. Sec also this English 
cue.* 

Under e contract the defendant had first to give to the plaintiff a 
'delivery telegram’ before payment by the plaintiff and the defendant 
failed to do so. Held,* that the endorsement and delivery of tjdellvery 
telegram by the defendant was a condition of the contract, and when 
that condition was not fulfilled by him, the plaintiff was entitled to treat 
the contract as broken and claim damagea in spite of the defendant’s 
offer to deliver a delivery order of the goods. 

It b well established that not every breach but breach of an essential 
term alone by one party entitles the other to repudiate the contract, the 
breach in non-essential terms entitling the other party to damages only. 1 2 3 4 5 

A sale wat not completed owing to the vendor’a title being doubtful 
and the broker wat helping the vendor and thus the vendor and the 
broker must be taken as being in the same boat- Held,* that in view of 
the fact that the purchaser could not go on with the purchase and 
obtain possession of the property the broker In effect committed a 
breach of the contract by joining with the vendor in proposing a sale, 
which could not in fact be carried out and was not entitled to any 
brokerage. 

M conveyed certain property to S- It was agreed that the back rents 
would belong to the vendor, that an account would be made of arrears 
of rent due from raiyau to the outgoing landlord, M, and that on such 
account being made S would have a deed of assignment executed by M 
in respect of the arrears of rent which would be found properly due to 
M from the tedyats, after deducting claims barred by limitation and 
making an allowance of 10 p.c, for collection charges and would pay 
consideration therefor to M The accounts of the arrears were not made 

1 . V. Ronuuamy Aiyor, v. Madras Tima Printing and Publishing Co, 

Lid, A I. R. 1917 Mad. 485 : 33 L C. 929 s 19 M. L. T. 165 : 
50 M. L.). 207. 

2. Cuckson, v. Stones, (1858) 28 L. J. (n. sj Q. B. 25: l EL & EL 

248- 

3. Adam He# Peeta Mohamad Ishack, v. Sakavath Hussain A kbari, 

A. I. R. 1923 Mad. 103 : 1922 M.W.N. 434 : 43 M.LJ.199: 
3lM.UT.40r 70 I.C. 736. 

4 . Monoty Framfi, v. Firm of Manlklal Prttamdas, A. 1. R. 1924 S M, 

105:761.0. 90. 

5. ShoyqfiBn, v. Allohfcux, A1. R. 1925 Sind. 220 1 68 L C 569. 
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and S did not set the deed of assignment executed whereupon tome 
rend had become hatred. M died a «uit against S for an amount of 
Rt 403 on the footing of what would be payable by S to M, If the deed 
of aaaignment had in fact been executed by M. HsfcU that it was not 
due to any latches on the part of S that the deed of aaaignment could 
not be executed. M had not performed his part of the contract and he 
was not entitled to maintain the suit. 

3. Legal consequences of breaking mutual and reciprocal 
pr omises :—The appellant and respondent were both chelat of the late 
Mohwndt of a Muth. According to custom and practice of the Mud there 
was one Moh unth only and two cbetas cannot become Mohundu at the 
same time. After the death of the late Mohxmth, both the cMos had 
become Mohunths with the result that dispute had arisen between them. 
They, therefore, executed an ekTomama. They agreed that the appellant 
should be declared to be the MoKunxfv and the respondent AdhAati of the 
said Mudi; and they declared that they should, to the end of their lives, 
be bound to ace according to the terms set forth in the tkramama. The 
material terms set forth in the ekramama were that the appellant should 
remain Mohundi and Malik of all the properties of the Muth during his 
lifetime; and the respondent A dhikari during his life-time; and that in 
the event of difference between the parties the appellant would give to 
the respondent Rs. 40 a year for maintenance out of the income of the 
properties of the Muth and this should remain a charge on the Muth 
properties- Notwithstanding the terms of this agreement, the respondent 
brought a suit against the appellant. Held, 8 that the respondent by his 
action to bringing a suit for Mohuntship broke his promise and defeated 
the whole intention of the agreement; and that he could no longer hold 
the appellant to hta part of the contract, and that he could not, therefore, 
maintain a suit for maintenance as vouchsafed by the ekramama. 

By the contract the defendant Company agreed to manufacture and to 
deliver to the Morvi State Railway 50 railway wagons in alt at the price 
of Rs, 1,625 for each covered wagon and at the price of Rs. 1,875 for 
each open wagon, the wagons to be to accordance with certain 
specifications and drawings, and the 50 wagons to be delivered in 
six months from the date of the receipt by the defendant Company of 
an older for the wagons. The terms of payment were that His Highness 
of Morvi should pay to the defe n dant Company one-third of the contract 
price on the order for the wagons being given, and one-third of the 
contract price when the underframes of the wagons should be wheeled, 
and the remaining one-third when the wagons should be delivered- The 

1. Satya Narayan Chowdhurj, v. Mahadeo Pnuod Sahu, A* 1- R> 1929 

Pht, 395:123 L C- 794. 

2. Ramcharan Das, v. Gottam Ramlakhm Dai, A. L R. 1925 Pet. 

49611925 P. H. C. C* 157188 L C. 697 :6 P. L. T. 830. 
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contract contained no provision that the contract time for the delivery 
of the wagon* should be extended in case the defendant Company should 
be delayed fat completing the wagons owing to the war or any other 
Cause beyond the Company’s control. Held,' that having regard to the 
times when the three instalments of the contract price were according 
to the contract to become payable, and to the fact that the manufacture 
of the 50 wagons would involve considerable expenditure by the 
defendant Company in providing materials for their construction and in 
the payment of men who would necessarily be employed In constructing 
them, and to the fact that it might be difficult to enforce in a British 
Court or in a Court of the State of Morvi payment by His Highness of 
Morvi of the contract price, fa must have been the intention of the 
patties when the contract was made that time should be of the essence 
of the contract as to the times when the three instalments of the, 
contract price should be paid. When His Highness of Morvi had, after 
he had notice that the underframes of the wagons had been wheeled, 
made default in payment of the second instalment of the contract, which 
was, in effect, a refusal by him to perform the contract in its entirety, the 
defendant Company was entitled to treat the contract as void and to 
rescind it, but the defendant Company by delivering 8 of the wagons 
treated the contract as a subsisting contract. Therefore, the defendant 
Company was not on that delivery of the 8 wagons entitled to insist on a 
then payment for them as the contract price was not payable until the 
50 wagons had been delivered. 

4. Principle of part performance 'This Full Bench case* is an 
authority for the proposition, that a contract of sale followed by delivery 
of possession does not, when there is no registered sale-deed, create any 
Interest In the property agreed to be sold and, cannot, even if enforceable 
at the date of suit or decree, be pleaded in defence to an action for 
ejectment by one who has a legal right to recover. Tills principle of law 
cannot be accepted as consonant with the rules of justice, equity and 
good conscience. A contrary view has been adopted in a long series of 
decisions of this court, amongst which the following*'* may be mentioned. 

1« Bum 8 Co, v. Hfa Highness Thakwr Sahib Sree Lukhdhitji of Morvi 
Stale, A. I. R. 1915 P. C. 188 : 23 A. L- J. 806 : 6 L. R. P. C. 
147: 30 C.W. N. 145 : 90 L C. 52 (on appeal, reported 

S eriously* in A. 1. R. 1924 Cal. 427 : 28 C< W. N. 104: 

1. C. 2601 

2. JCuni Ve erareddi, v. Karri Bapheddi, 29 Mad. 336 (F. B.) 

3. Jowohir Kumari, v. Chooerpul Singh, 2 C. L J. 343. 

4. Singheetam Podaar, v. Bhogwot Chunder Nandi, 6 I. C. 632. 

5. Heflin Behori Miner, v. Tinkowri Pathak, 9 I. C. 374. 

6- Champakladka Mfcra, v. Nafat Chandra, 81. C 44. 

7. Surat Chandra Chose, v. Sham Nani Singh, 39 Cal. 663:14 l C. 
701. 

8 . Secretary of State for India, v. Forbes, 17 1. C 180. 

9. Mali Lai, ▼. Darjeeling Municipality, 18 I. C. 844. 
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These cases were bated on die welLrecogniKd doctrine of equity 
explained by Sir George Jewel, M- R., in the a»e o ( Walsh' whereto 
pursuance of an agreement for a lease or sale the intended transferee has 
taken possession, though die requisite documents have not been executed, 
the position is die same as If the documents had been executed provided! 
specific performance can be obtained between the same parties in the 
same Court and at the same time as the subsequent legal question tolls to 
be determined.* 

The trial Court has not clearly found that there was an 
abandonment by D, and it is accordingly contended on behalf of die 
appellant that the fact that there was an agreement coupled with die fact 
that P and D were in possession shows that there was a tenancy 
created and that on the principle of the case of WabM the plaintiffs ate 
precluded from saying chat both the brothers were not tenants. The 
principle is that if there is an agreement to grant a lease and the intended 
lessee takes possession thereunder though the requisite legal document 
has not been executed and registered, the parties are to die same 
position as if the document has been executed provided specific 
performance can be obtained between the parties to the agreement. The 
principle has been followed In a large number of cases In this country, 
which are noticed in this case. 3 In the present case, their is no doubt that 
there was an agreement to grant a lease and that the defendants were in 
possession from before the agreement. It is contended that the fact that 
they were allowed to continue in possession was sufficient to show that 
there was part performance ; and there are some decided cases in which 
the principle was applied when the lessee was in possession from before 
the agreement. It Is pointed out in Redman’s Law of Landlord and Tenant, 
7th Edition, page 211, that ordinarily, when the tenant is in possession 
at the date of the parol agreement, merely continuing in possession does 
not of itself amount to part performance. But where the possession 
commences before the agreement, but continues after the agreement has 
been entered into but with unequivocal reference to the agreement, such 
possession might be considered as part performance. Here, a suit for 
specific performance was instituted. It was decreed and in execution, 
some of the matters were settled- The principle upon which the <-« ff 
o( Walsh 1 and the cases which followed it, were decided, is that the 
party in possession could not have got specific performance of the 

1. Walsh, v. Lonsdale. (M2) 2i Ch. 1). 9 : 52 L. J. Ch. 2 : 46 L T. 

858- 

2. Akbar Fakir, v. Inuul S ayal, A. 1. R. 1916 Cal. 376 : 29 1. C 707. 

3. Sfcyom Kishore Dey, v. Umeth Clumder, A. 1 . R. 1920 Cal 388: 

551- C. 154.31 C. L. J. 75; 7A C. W. N. 463. 
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eontnet If he bed wed upon the agreement A* Meted above an 
exception wee made tncaaea where no definite period wa» fixed for 
performance of the agreement, or where the patty had been foiled Into 
MCtirity. But to the pretent cate a tuit for the specific performance of 
the contract had already been brought and a decree obtained, the 
matter, therefore, did not, thenceforth, reft with the partiet nor could 
any question of equities arise from the acta or conduct of the parries. 
After the decree, the matter came into the hands of the Court, and if 
tile plaintiffs did not take proper steps for executing the decree, he 
cannot rely upon the principle of the cases mentioned above. The 
execution of the decree was barred by limitation at the date of tire 
present suit That being so, it cannot be held that there was a tenancy 
created In favour of both P and D, and if there was a tenancy In favour 
of P alone, such tenancy was determined by the notice to quit * 1 

55. When a party to a contract promises to do a certain 
B8 m» of failure to thing at or before a specified time, or certain 
w Sriidto 1 things at or before specified times, and foils 
t» essential. to do any such thing at or before the 

specified time, the contract, or so much of it as has not been 
performed, becomes voidable at the option of the promisee, if 
the intention of the parties was that time should be of the 
essence of the contract. 

If it was nor the intention of the parties that time should 
he of the essence of the contract, the contract 

Effect nt *uch failure , . 

when time i* not does not become voidable by the failure to do 
f * such thing at or before the specified time; but 

the promisee is entitled to compensation from the promisor for 
any loss occasioned to him by such failure. 

If, in case of a contract voidable on account of the 
Eihct of acceptance of promisor’s failure to perform his promise at 
SS'SUu." ££cd 'he time agreed, the promisee accepts 
“!**• performance of such promise at any time 

Other than that agreed, the promisee cannot claim 
compensation for any loss occasioned by the non -performance 
of the promise at the time agreed, unless, at the time of such 
acceptance, he gives notice to the promisor of his intention to 

do so. _ ___ 

1 . Plumber Gam, v. Romchaton Moral, A. I. R, 1924 C*L 483 : 

28C W.R157: WhC.365. 
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Synoprii. 

K Scope. 7. Jurisdiction of Court where 

2 . Time not of science of the tint has boon waived, 

contract. 8. Power of Court on a 

3. Ascertainment of intention compromise decree. 

to make time of the essence 9. Legal consequences of 

of the contract acceptance before or after 

4. Legal consequences of stated time. 

failure when time is essence 10. Legal consequences of 
of the contract. default by payee. 

3. Legal consequences of 11. Right to limit time, 

failure when time is not 12. Contract of repurchase, 

essence of the contract. ] 3. Contract for sale of land. 

6 . What amounts to waiver 14. Commercial contract, 

and its effect ? 15. Mercantile contract. 

16. Kurt transaction. 

1. Scope j—In this esse, whether the property in the goods had 
passed or not, the parties had, undoubtedly, reciprocally promised,—die 
plaintiff to pay the price, and the defendants to deliver the goods, on a 
given dayand it is found by the Court below, that time was of the 
essence of the contract. In such a case S. 55 provides, that if the buyer 
is not ready and willing to pay the price at the time agreed upon, the 
seller has a right to rescind the contract, and to refuse to deliver the 
goods ; and so upon the rescission, the property in the goods sold revested 
in the seller. It has been contended that the surplus money paid to the 
defendants on the occasion of the delivery of the first twenty chests, 
was a part payment of the price of the remaining thirty chests, which 
prevented the application of S. 55- But it has been found as a fact by the 
lower Court, that the delivery of the twenty chests was not “a delivery 
of part of the goods in progress of delivery of the whole’*. And whether 
this was so or not, S. 55 should apply ; the plaintiff having the right, of 
course, upon the rescission of the contract, to receive back the small 
balance due to him from the defendants. Under the circumstances 
stated, the defendants had a right to rescind and refuse delivery. The 
facts of further time having been given, and the plaintiff having agreed 
to pay godown rent for such further time, show that time was of the 
essence of the amended contract, and bring the case within S. 55. But 
It is argued that & 55 applies only to contracts when the property in the 
goods sold does not pass to the buyer; that here the goods were 
ascertained, and by the proper construction of the contract the p r o perty 
in them passed to rite plaintiff, and that S. 107 declares the remedy of 
the vendor under such circumstances. No doubt, S. 107 declares one 
remedy* but it is only s partial remedy, for the purchaser might be 
F—120- 
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insolvent and the market depressed, tn which cane k would be *raali 
satisfaction for the vendor to resell Besides* S* 55 contains in itself 
words “or so much of it as has not been performed*', which show that 
it was intended to apply to cases where the property in the goods passed 
by the contract, as much as to contracts where the property did not 
pass# And S. 39 contains similar words. 1 

A sum of Rs. 1,000 had been deposited by the plaintiffs in respect of 
the contract entered into by them with the Municipality. The lower 
Court has held that the deposit was on the terms that if the works were 
not completed within three months, It should be forfeited; and that as 
the works were not completed within three months, the defendants were 
entitled to forfeit the deposit The lower Court has not considered the 
question in the correct light- The deposit ought to be considered on the 
terms on which it was made, as resulting from a stipulatipn by way of 
penalty within the terms of the Contract Act, S. 7A On that stipulation, 
the defendants were not entitled, In accordance with S. 74> to enforce the 
penalty in terms, but to receive from rhe plaintiffs who had broken the 
contract, reasonable compensation not exceeding the amount of penalty 
stipulated for. The Contract Act, S. ^5, also bears on the case- That 
section provides for one specific kind of promise—where a certain thing is 
promised to be done at or before a specified time. In regard to the 
performance of such a promise, a special rule is laid down : that (vinlike 
the terms of contracts generally) the Court is not to enforce such a 
promise in accordance with its terms, but is to enforce it subject to the 
provisions of S. 55; and rhe provisions of S. 55 are that, as a rule a 
promise fixing the time within which rhe promisor is bound to do the 
thing promised, shall not be considered as n term forming the essence of 
the contract; and that for the non-performance of such a term no 
compensation shall be allowed unless the conditions stated in S. 55 are 
satisfied. Therefore, S. 5> lias an indirect bearing on the question of 
the deposit under the contract in the present case. The deposit was not 
only in pursuance of a stipulation by way of penalty but it was in respect 
of a penalty arising out of a failure to fulfil a term of the contract which 
fell under S* 55— a promise to do something within a stated time. In 
order, therefore, to determine the terms In accordance with which the 
stipulation for the forfeiture of the deposit should be given effect to, in 
other words, to construe a clause inflicting a penalty for non-fulfilment 
of an agreement within a stipulated period of time—the requirements 
both of Ss* 74 and 55 must be considered. In any case there are no 
materials on the basis of which the defendants became entitled to enforce 
the penalty to any extent, or to claim compensation for damages or lots 
arising out of the failure to perform the stipulation- If S, 55 Is given 


1. Bwldet) Dot*, v Hows, (1830) 6 Cal, 64 : 6JC L R. 582. 



&&} TIMS HOT OF MMNCS OF TUT CONTRACT* WJ 

effect to with reference to this penalty, damages might hare been claimed 
bt the penalty clause, but no such claim was made* Therefore, the 
plaintiffs are entitled to the return of the deposit, 1 2 

%• Time not of essence of the contract;—In March 1921 a consent 
decree was passed in a suit whereby the houses of the plaintiff and 
defendant were to be exchanged after plaintiff had constructed on his 
premises a well and a sink. These additions were to be made and the 
exchange effected by the end of June 1912. The additions not having 
been made within the stipulated time, the plaintiff applied for execution 
in 19B. The defendant contended that, as time was of the essence of 
the contract, so music of the consent decree was voidable at his option* 
HeU, a that time was not of the essence of the contract, as It was clear 
from the defendant's conduct by not protesting against the delay in the 
carrying out of the additions by the plaintiff chat he did not regard time 
as of vital importance. 

As was said in a previous case of this Court 3 what is to be ascertained 
is whether, in fact performance of the contract by one party was meant 
to depend on the other party’s promise being fulfilled by the day named 
therefor, or whether a day was named merely in order to secure 
performance within a reasonable time. It is well settled by the following 
English cases 4 * * -* that the mere fact that a date has been mentioned for 
the performance of the agreement does not conclusively prove that time 
was intended to he oi the essence of the contract. The Court has to 
determine, whether from an express promise to that effect or because 
such a promise is to be implied from a consideration of the real 
intention of the parties inferred from the nature of the contract, time is 
to be deemed of the essence of the contract* The principles applicable 
to cases of this character were considered by the Judicial Committee in 
this case* 7 8 afteT reversing the decision in this case* but restoring the 

1. Pallonjee Eduljec & Sons, v. L onavaLt City Municipality, LL.IT 

1937 Bom. 782: A. 1. R* 1937 Bom. 417 : 39 B. L. R. 835 : 
171 1. C. 660. 

2. Bhagvant G opal Galapurt , v. Appaji Gwind Galapure, A L R. 1916 

Bom. 282 : 36 L C. 598 ; 18 B* L. R. 803. 

3. Harakh Singh , v. Baheb Singh* 6 C. L J. 176. 

4* Heame, v. Tenant, (1807) 13 Ves. 287 : 33 E. R. JOT 

5* Roberts, v. Berry, (1852) 16 Beav. 31: 51 E. R, 687 : 96 R, R. 77 ; 
affirmed on appeal 3 D. G. M. & G. 284 i 22 L. J. Ch. 398 : 
43 E* R* 112 ; 20 L I* (O. S.) 215 : 98 R. K« 139. 

6* Parkin, v. Thorold, (1851) 2 Sim. (n. $*) 1 : 61 E* R* 239 ; 89 R. R* 
196. 

7* Jamshed Khodatam Irani, v* Burjorjt Dhunjibhat , A. L R. 1915 
P. C 83 : 40 Bom. 289 ? 43 l A* 26 : 32 1. C* 246 (P. C> 

8. Bunorri DhunjffiHai, v. Jamshed Khodararn Irani , A. 1* R. 1914 Bom. 
233: 38 Bom-77: 20 1 C. 469* 



950 tmb mot or mm ra or rm eomuct f Cfc. W 

Judgment of Macteod,}., Viscount Haladene observed at follow* t “Under 
die law of England, equity which govern* die right* of the partie* In 
ttmt of specific performance of a contract to sell red estate looks, not 
at the letter, but at the substance of the agreement in order to ascertain 
whether the parties, notwithstanding that they named a specific time 
within whkh completion was to take place, really and in substance 
intended more than that it should take place within a reasonable time". 
In support of this view, reference was made to the cue of Robaru' and to 
these decisions.*' 4 The doctrine is concisely stated in the language used by 
Lord Cairns In TiUey* : “A Court of equity will indeed relieve against, and 
enforce, specific performance, notwithstanding a failure to keep the date* 
assigned by the contract, either for completion, or for the steps towards 
completion, if it can do Justice between the parties, and if there is 
nothing in the express stipulations between the parties, the nature of 
the property, or the surrounding circumstances which would make it 
inequitable to intervene and modify the legal right. This is what is 
meant and all that Is meant, when it is said that in equity time is not 
of the essence of the contract. Of the three grounds mentioned In 
Roberts,1 “express stipulation”, requires no comment. The “nature of 
the property” is illustrated by the cue of reversions, mines or trades. 
The “surrounding circumstances” must depend on the facts of each 
particular case". The special Jurisdiction of equity to disregard the 
letter of the contract, in ascertaining what the parties to the contract 
are to be taken as having really and in substance Intended as regards 
the time of its performance, may thus be excluded by any plainly 
expressed stipulation; but to have this effect, the language of the 
stipulation must show that the intention was to make the rights of tne 
parries depend on the observance of the time limits prescribed in a 
fashion which ia unmtotakeable. The language will have this effect, if it 
plainly excludes the notion that these time limits were of merely 
secondary importance in the bargain, and that to disregard them would 
be to disregard nothing that lay at its foundation. Prima fade, equity 
treats the importance of such time limits u being subordinate to the 
main purpose of the parties, and it will enjoin specific performance 
notwithstanding that from the point of view of a Court of law the 
contract hu not been literally performed by the plaintiff u regards the 
time limit specified. This is merely an illustration of the general 

1. Roberts, v. Berry, (1852) 16 Beav. 31 s 51 E. R. 687 : 96 R. R. 77 • 

affirmed on appeal 3 D. G, M &. G< 284 : 22 L. J. Ch. 396: 
43 E. R. 112 s 20 L. T« (O. S.) 215 : 98 R. R. 139. 

2. Lennon, v. Nappes, (1802) 2 Sch. & Lef. 682- 

3. Tilley, v. Thomas, (1867) 3 Ch. A. 61; 17 L T. 42216 W. R. 166. 
4- Stfcfcney, v. Keebie, (1915) A. C. 386 ; 84 L. J. Ch. 259 ; 112 L T. 

664. 
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principle of dis re ga r d ing the letter for the substance- The next question 
which requires consideration to whether the purchaser has been gutter 
of unnecessary delay sod hee thereby forfeited hh right to claim specific 
performance of die contract. It te well settled diet although to e contract 
for the sele of lend the time faced for completion is not initially of die 
ewenceof the contract, either party may be guilty of such unnecessary 
delay as entitles the other to serve upon him a notice limbing a time 
at die expiration of which he will treat the contract si at an end ; die 
reasonableness of the time so limited Is determined by die Court with 
reference not merely to what remains to be done at the date of die 
notice but all the circumstances of the case, including the previous delay 
of the party in default and the attitude of the other side to relation to 
it. Refer to Sffckney 1 and the following cases*'* as well in support of the 
view taken. The facts stated make it abundantly clear that there was 
no unnecessary delay on the part of the purchaser in this case and that 
the extension of time allowed by the vendor was not reasonable. The 
inference follows that at the date of the institution of che suit the 
contract was specifically enforceable at the instance of the purchaser.* 

The inclusion of clauses in a contract providing for extension of 
time in certain contingencies, and providing for the payment of a fine or 
penalty for every day or week the work undertaken under die contract 
remains unfinished on the expiry of the time provided in the contract is 
inconsistent with time being of the essence of a contract, and would be 
calculated to render ineffective an express provision to a contract to 
that effect. And this certainly accords with commonsense. To say to 
one breath that time is of the essence of a contract but that the period 
provided in the contract may be extended is a contradiction in terms; 
to say that time is of the essence of a contract and at the m»> ^ 

provide the levy of a daily or weekly fine or penalty for non-completion 
on due date is no less a contradiction in terms. The question whether 
or not time is of the essence of a contract is a question of the intention 

l7~ffldcney, v. KeeWe. (19157 A. cT~386 84 L. J. Ch. 259 :112 L.T. 

664. 

2. McMurmy, v. Spicer, (1868) 5 Eq. 527 : 37 L. J. Ch. 505; 16 W. R. 

332. 

3. Webb, v. Hughes, (1870) 10 Eq. 281 ; 39 L. J. Ch. 606; 18 W. R. 

749. 

4. Patrick, v. Milner, (1877)2 C P. D. 342 ; 46 L J. C. P. 537; 

36 L. T. 738 1 25 W. R. 790. 

5. Neka, v. Kflmorey, (1847) 1 De. G. & Sm> 444 ; 75 R. R. 155 ; 

68E.R. 1141. 

6. Mafiadeo fraud Ag rawatta, v. Nnrin Chandra Chakrabarty, 

A. L R. 1920 Cal 651:30 C.L.J. 224 ; 24 C.W.N. 330; 

sn&ui. 
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of the pattk* to be gathered from the eenna of the contract- Where 
there to an express provision that time to of the essence of the .contract 
ami it the same time provision for extension of time without limit or 
qualification and for the levy of a penalty, it cannot be said that it was 
intended that time should be of die essence of the contract No doubt 
the passage from Hatsbury’s Laws of England which appears In VoL 3, 
page 280 in paragraph Sll and the passage immediately following and the 
following rulings'"* retted on, refer to building contracts, but there to no 
reason why in principle they do not apply to P. W. D- contracts. It to, 
therefore, held that time was not of the essence of the contract* 

3. Ascertainment of intention to make time of the essence of 
the contract:— Under S- 55, Contract Act, In order to render a contract 
voidable on failure to perform a particular promise at or before a 
specified time, it to necessary that an intendon should be shown by the 
parties to make time of the essence of the contract Now, in a contract 
to sell, a clause providing that upon a non-completion of the contract 
within the fixed period the earnest money will be forfeited and the 
vendot will be at liberty to resell, makes time of the essence of the 
contract.* 

Under the ordinary law enacted in S- 55, Contract Act, the question 
whether or not time to of the essence of the contract, depends upon the 
Intention of the parties. This intendon is to be ascertained (1) from the 
express stipulation of the contract, (2) from the nature of the property, 
and (3) from the surrounding circumstances. 7 

Time may be of the essence of a contract by reason of an express 
condition, or such condition may be inferred from the circumstances and 
intention of the pardes. No doubt in cases other chan commercial 
contracts the ordinary presumption is that rime is not of the essence of 
the contract. But that presumption is rebuttable. The mere fact that 

1. LamptfU, v. Billerica? Union, (1849) 3 Ex- Ch. 283 : 18 L. J. Ex. 

282. 

2. Webb, v. Hughes, (1870) 10 Eq. 281 . 39 L. J. Ch. 606-.18 W. R. 

749. 

3. Bum & Co, v. Lukhdhirji Morvat Stale, 23 A. L. j. 806 ; 6 L. R. 

P. C. 147 : 30 C. W. N- 145 : A. I. R. 1925 P. C. 188 : 90 I. C. 

52. 

4. D. W. Roberts, v- Shaikh Hydet, 6 N. L. J. 91 : A- 1. R. 1923 Nag. 

140 : 69 l. C. 894. 

5. Shambhulat Panaiai Vaish, v. Secretary of State, A. 1. R. 1940 Sind* 

l : 1891. C. 785. 

6. Bttrjotji Dhmjibhai, v. Jamshed fChodaram Irani, A* 1. R. 1914 Bom. 

77 : 201. C. 469 i 15 B. L. R. 405. 

7. Ailibhoy Ibrahiiiyi, v. Dowlalrasn Valabdas, A. L R. 1919 Sind. .68 ; 

50 L C. 41:12 S« L. CL 144* 
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the person waived hfe right to immediate payment does not, however, 
•how that time was not of the essence of the contract, and the 
circumstance that, while agreeing to postponement, he still Insisted on 
payment at an early date confirms the view that time was essential. 1 

There was a sub-clause in the agreement under which the two 
respondents (judgment-debtors) covenanted to pay Rs. 27,000, which ii 
less than the amount for which decrees were to be passed, “within 15 
days from today” and then it is provided that if they do so within 15 
days the appellant will give up the remaining decretal balance “by way 
of concession” and get both the decrees marked satisfied, but that 
if the respondents cannot pay the said sum of Rs. 27,000 “within 
the said time both the decrees will remain in force against the 
respondents foT the full amount. Held, 2 that k seems impossible 
to conceive of an agreement being drafted in dearer terms so as to 
provide that the primary liability is to be on the decrees with a 
condition added rhat if a specified lesser sum than the decretal amount 
is paid within a certain time then that shall be taken as satisfying the 
decrees. Therefore, this being a concession, the terms must be carried 
out according to the intention of the parties. The next point is whether 
according to the intention of the parties rime was of the essence of the 
contract. The whole point of the concession allowed to the respondents 
lay in the stipulation as to the time within which payment was to be 
made. The plaintiff was to accept much less than the amount claimed 
if it was paid promptly, and there is no ground on which it can be said 
that what the parties really meant was that payment was to be within 
fifteen days or a reasonable time thereafter Therefore, it must be Held 
that in this agreement time was of the essence, and there Is no doubt 
that the condition as to time was not complied with, because Rs. 27,000 
were paid by these two respondents during September and October, the 
last due date for payment being 30th August and the plaintiff accepted 
those sums. Some delay in the payment was occasioned by sufficient 
causes and the claim of the respondents that there was waiver of the 
breach of the stipulation as to the time within which Rs. 27,000 were to 
be paid has not been established* 

Pfima facie equity does not regard the terms of the contract but rather 
its substance The disregard of the terms of a contract so far as the time 
is concerned may depend upon the express stipulations between the 
parites, the nature of the prope rty, or the surrounding circumstances.* 

1. Jadu Nath Gupta , v. Chandra Bhutan Sur f A. I. R. 1932 Cat 4937 

36 C W. N. 285:138 LC 498. 

2. Bwjorji Shapurfi Sheth, v. Madhadal Jesingbhai, A. I R. 1934 Boa. 

370 : 58 Bern. 610: 152LC. 575 :36 B.L.R. 796. 

3. Saukhi Soft, v* Mahamaya Prasad Singh, A. L H 1934 Pat 518 s 

15 P. L- T. 469. 
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The question whether the time mentioned to a contract or Agreeme n t 
la or fr not of foe essence of the contract or agreement li a question 
which depends for in dedaton upon the facta and circumstances of each 
case. The mere fact that a certain time it mentioned In an agreement 
foe die performance of an act would not neceasarily lead to the 
conclusion that the time eo fixed waa of the eaaencc of the contract. 
The teal intention of the partiea to the agreement haa to be deduced 
from all the surrounding drcumatancea of die case* The lower Court haa 
rightly considered the drcumatancea of the case from that point of view 
and has arrived at the conclusion that in the present case die time limit 
of one year fixed by the agreement within which the plaintiff was to call 
upon foe defendant to execute a sale deed was of foe essence of the 
contract. 

4. Legal consequences of failure when time le essence of the 
contract:—On foe 1st October 1910, the plaintiffs engaged the 
defendant's elephant up to 31st March 1911 for a sum of Rs. 700 for the 
purpose of kheddah operations (to capture wild elephants). The 
defendant agreed to deliver the elephant to the plaintiff on the 1st 
October 1910, but subsequent to the contract the defendant obtained an 
rywwUm of time till the 6th October, for the delivery of the elephant 
till the 11th October, 1910. This is a suit by the plaintiff for damages 
foe defendant for breach of the contract. Held, 9 that the parties 
tn ffmlwl that time should be of foe essence of the contract and that, 
foerdbre, the defendant was liable to pay damages for breach of the 
contract. 

Relying upon this decision* the lower Court came to the conclusion 
that as it was proved that no adequate tender of the mortgage-money 
had been made, the plaintiff had no cause of action for his suit for 
redemption. Now it is contended that as the said view of the law taken 
in the aforesaid decision* has not been accepted in this Court, reliance 
was placed upon foe following two Judgments. 4 '* It is true that in both 
of these cates, it hat been laid down that there can be hard and fast rule 
that a mortgagor cannot maintain a suit for redemption except on proof 
that he has tendered to the mortgagee the sum due to him. There are 
in both foe said cases In which redemption has been allowed 
, l»Kr«gh no ten der had been made. The present case, however, appears 

1. Khuda-l-Tala, v. Mt. Harnida Khotoon, A. I. R. 1945 All- 70 : 

1944A.L.J. 42711944 A.W. R.H.C. 266: I.L.R. 1944 
AU. 743. 

2. Bhudor Chandra Goswomi, v. C. R. S. Betts, A. 1. R. 1916 Cal. 

901: 33 L C. 347 : 22 C. L. ]. 566. 

3 . Muhammad Alt, v. BoMco Pdude, 34 1 . C. 183 : 38 AU. 148. 

4 . Barrna BoWuh, v. Sutaj Singh, 5 O. C. 127. 

5 . Sldh Qepai, v. Nanhu Khan, 6 O. C. 223. 
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to be of a different nature. The mortgage was a mortgage trgtb 
possession providing for redemption only at that particular season 
of the year which la known u khali Fast Jeth. At haa been <ald in tome 
of the Allahabad rulings, in a case of this kind time is of essence of the 
contract and the mortgagor in order to maintain a suit for redemption 
haa to show that he made an offer to redeem in khah Fast Jeth and such 
offer was refused.' 

Where time is distinctly of the essence of contract, it is within the 
power of the leasee to rescind it when the lessor has broken the contract 
.by not putting the lessee in possession on the date agreed upon. The 
T. P- Act and the Contract Act have to be read together, and under 
Part 1, S. 55, Contract Act, the lessee can rescind the contract.* 

5. Legal consequences of failure when time Is not essence of the 
contract :—There was an agreement ro cut tirab.-r, stipulated for payments 
in instalments and against any area being cut until the corresponding 
portion of the consideration money had been paid It was maintained by 
the lessor that he was entitled to eject by reason of the quarterly 
instalments not having been paid. Held,* that this plea was rejected by 
the lower Court rightly though on a somewhat different ground. The 
case would appear to be covered by S* 5 > of the Contract Act. The 
clause about payment of the instalments every quarter does not show that 
time was of the essence of the contract in respect of the payment of 
instalments. The agreement makes provisions for penal interest in the 
event of these payments not being made punctually. It Is true that the 
contract shows a clear indication of the Intention of the lessor not to 
risk anything in view of the contractor having no funds behind him but 
the clause in the agreement stipulated against any area being cut until 
die corresponding portion of the consideration money had been paid 
afforded an effective protection to the lessor in this respect. On the 
other hand, the lessor waa entitled to eject on the ground that the 
condition just mentioned had been broken. The lower Court wrongly 
referred to this covenant as one not to cut and remove, but die covenant 
was one not to cut, irrespective of removal. 

The conditions as to the time at or before which the work was to be 
<W"pl»mi «re as follows:—“The whole work will be completed In four 
months from die date of getting permission in writing from D. A fine of 

1. Karim Bakh, v. Idu ShaK A U, I9»7 0udh 123 : 40 L C. 381: 

40 L. J- 334- 

2. Rajpal, v. Municipal Committee, Aw, A. I. R. 1928 Nig. 328 s 

110 l. C. 420 

3. Mumldt Ah Khan, v. Aitafui-Rahman Sheikh, A. I. R. 1922 Osdh 

259 : 25 O. C. 169.691. C. 789 s 10 O. L- J. 166. 
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IU 5 per day will be exacted for every day after that date that the wodc 
la not completed within the above noted time”. Held, 1 that time waa 
not of the eatence of the contract in this cue. The very fact that the 
penalty waa stipulated for in cate of failure to complete the work within 
the stipulated time indicates that in cue of such failure it was not the 
avoidance of the contract by the defendant that wu contemplated but 
acceptance of performance after the stipulated time, subject to payment 
of damages which were fixed- The cue falls within paragraph 2 of S. 55 
of the Indian Contract Act. 1 

A date wu fixed in the bainapatra for the completion of the purchase, but 
in the absence of an express stipulation to that effect, and in the absence 
of circumstance* implying auch an intention, the date cannot be regarded 
as of the essence of the contract. Although, however, time is not 
originally the essence of a contract in this respect, it may be made so by 
either party giving proper notice to the other to complete within a 
reasonable time provided that at the time of the notice there has been 
some default or unreasonable delay by that other. There is an implied 
repudiation if the purchaser fails to complete on the day on which he 
Is bound to complete. This is the day, if any, fixed by the contract for 
completion, if time, in this respect, is of the essence of the contract; 
otherwise if the purchaser is in default the vendor can make time of the 
essence of the contract by giving the purchaser notice to complete at 
S reasonable date and threatening forfeiture of the deposit on 
non-completion on that date. These conditions were fulfilled on the 
date on which the 10 days mentioned in the letter of the 27th }anuary 
1921 expired, and on such expiry the right of forfeiture of the deposit 
arose. 9 

It was contended on hehalf of the appellants that assuming that the 
decrees could be enforced specifically, no relief should be granted to the 
plaintifit because they committed a breach by their default in paying 
the costs of conveyance as directed by the decrees and the defendants 
were, therefore, relieved of performing their part of the agreement 
embodied in the decrees. S. 54, Contract Act, wu relied on in support 
of this contention. The respondents, however, met this contention by 
arguing that the provisions of the Contract Act dtd not come into play 
in cases where the agreement between the parties had become a rule of 
the Court and passed out of the domain of the contract and thk 
argument is sound. Therefore, jt can be held that It is not open to the 
appellants to invoke the aid of the provisions of die Contract Act 

1. D. W. Roberts, v. Shaikh Hydtr, A. 1. R. 1923 Nag. 140: 6 N. L. J. 

91:69 L C. 894. 

2, Fade Ahmed, v. Rajendro Nath Roy Choudhuri, A. I. R. 1926 Cal 

339 (2): 90 l.C. 795. 
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say A** beciuoetiie plaintiffs committed the default fim, the appellant* 
were entitled to avoid their own obligations under the term* of the 
deem- Assuming, however, that the law governing contracts could 
be applied to the terms of a decree and the neat question for consideration 
is whether time was of the essence of the obligations created by the terms 
of the present decrees. Ordinarily, in agreements for the sale of property 
time is not of the essence of the contract, but it is open to a party, if It 
was not originally of the essence to make it of such essence by service 
of notice i See this Privy Council case 2 referred to with approval in this 
Court's judgment.1 Unless the parties to a contract have, therefore, 
expressly or impliedly by their conduct made time the essence of the 
contract, delay by itself, can never be a valid pica in suit for specific 
performance unless the delay on the part of one party, coupled with 
reasonable notice given to him by the other, disentitles the party delaying 
from claiming any relief in equity : See the following cases-It is 
significant to note that although by the decrees in these cases the 
1st November 1926 was fixed for the execution of the sale deeds, the 
decrees themselves were not drawn up and signed up till that date, and 
that, under the circumstances, it does not seem at all probable that the 
particular date mentioned above was of the essence of the contract. 
Therefore, it can be held that time was notof the essence of the performance 
of the obligations created by the decrees in the present case and that the 
appellants are not, therefore, entitled to avoid them under S. 55, 
Contract Act.* 

No doubt the nature of the property is one of the matters which has 
to be taken into consideration in determining whether time should be 
treated as of the essence of the contract. In the case of a sale of certain 
properties, a reversion or a business, it is established that, In the absence 
of anything ro the contrary in the contract, time is deemed to be of the 
essence of the contract* But that rule docs not apply to the sale of 
leaseholds, although undoubtedly the fact that the property is leasehold 
with a compararatively short term to run is a matter to take into 

1. Shahabuddin, v. Vilayoc Ali Khan , A. I. R. 1926 Nag- 435 : 

95 1 C 614. 

2. J amshtd Khodaram, v. Burjorji Dhunfibhai , 14 A. L* J. 225 : 

18 B. L. R- 163 : 23 C. L. J. 358 s 20 C. W. N. 744 ; 30 M. L l 

186: A. L R- 1915 P* C. 83: 40 Bom. 289; 43 LA- 26: 

19 M. L T. 184 ; 3 M. L. W. 239 : (1916) 1 M.W.M 229 : 

32 I. C. 246. 

3. Kissen Gopal , v- Kalty Prosonno, 33 Cal* 633. 

4. Suryaprakasarayadu, v. Lakshminarasimhacharyulu, A * I. R« 1914 

Mad. 462 : 26 M L J. 518 ; 23 I. G 560. 

5. Ramfcvishna, v. Laxmi Norton, A. b R. 1929 Nag. 164 : 116 L C 

651: 25 N* L. R* 110* 
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consideration In dctermbiinc whether time wee originally intended to he 
of the etsence of die contract, end If It wee not, In determining the amount 
of delay which it me; be right to allow in carrying out the contract. 
Here It to very important to obacrve that at the date of die contract; 
the whole of the purchase money wee paid and powession was given, and 
to appears, therefore, that it really made very little difference to die 
purchasers whether the matter was completed by a formal assignment 
within six months as provided by the contract, or within any reasonable 
time thereafter. The matter would only become one of urgency if the 
purchasers desired to dispose of the property end to show a good title, 
end there to no evidence that the purchasers desired to dispose of the 
property. Therefore, time in this cue was not of the essence of the 
contract Moreover, the vendors, having failed to prove that they are 
entitled to specific performance, have no answer to plaintiffs’ claim for 
die return of the money- 1 

6. What amounts to waiver and its effect?:—The consent decree 
provided for exchange of the houses of plaintiff and defendant, after the 
plaintiff had conatructed wall in his house. The exchange wu to be 
effected by a cettain date- The plaintiff applied for execution long 
after thla date. The contention of the defendant that time was essence 
of the contract wu ruled out since it was clear from his conduct in not 
protesting against the delay that he condoned the delay. 3 

Plaintiffs under a compromise agreed to accept a certain sum in full 
satisfaction of their cnttre claim against the defendants, provided it wu 
paid within eight days of the date of the compromise. Defendants failed 
to pay the turn before the date fixed for payment but seven day* 
afterwards they offered a smaller sum to one of the plaintiffs who 
accepted it under the compromise. Held, 3 that the plaintiffs by accepting 
foe money tendered by the defendants mutt be deemed in law to have 
waived limitation u to time incorporated in the compromise and that by 
reason of such waiver on the part of the plaintiffs they cannot now be 
allowed to repudiate the compromise or go behind its terms, having 
elected to adopt it after the time of its performance had expired. 

Mere delay on the part of a party to the contract should not be taken 
Co amount to waiver or abandonment by him. Unlew the parties have 
expressly or impliedly by their conduct made time the essence of contract, 

1. Tefu Kaya & Co, v. Cangji Nensey 8 Co, 142 L C. 381 : 57 Bom. 

292 s A. I. R. 1933 Bom. 71 : 34 Bom. L R 1629. 

2. Bhagwant Copal, v. Apfwji Govmd, A. I- R. 1916 Bom. 282: 

18 Bom. L R. 803 : 36 I. C, 593. 

3. PorWiu Ram Pandey, v. Raghubir Sah, A. I. R. 1917 Pat. 82 ; 

42 I. C. 408: 1917 P. H. C. C. 258 : 2 P. L. J. 520 : 4 P. L. W. 
57. 
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dekf H do valid plea In • Suit on contract. Undue delay on the pm of 
one party to « contract coupled with reasonable notice given ;to him by 
the other party will disentitle the party delaying from claiming any relief 
In equity* The remark* quoted by the lower appellate Court from the 
Privy Council caae 1 my fittingly apply to the fact found In ehia 
appeal .—““But equity will not assist where there hat been undue delay on 
the part of one party to the contract, and the other has given him 
reasonable notice that he must complete within a definite time* 9 . There 
I* thus undue delay coupled with a definite abandonment on plaintiff* 
part of hit right* under the contract, and on both these ground* the 
plaintiff* suit must faiL* 

In the case of Webb* It was observed that, “if time be made the essence 
of the contract, that may be waived by the conduct of the purchaser ; and 
if the time is once allowed to* pass, and the parties go on negotiating for 
completion ot the purchase, then time is no longer of the essence of the 
contract”. That case is distinguishable because it was not a case where 
the time was extended for a definite period by agreement between the 
parties. In the case of Barclay 4 Jessel, M- R., held that “a mere extension 
of time, and nothing more, is only a waiver to the extent of substituting 
the extended time for the original time, and not an utter distinction of 
the essential character of the time”. I hat case was followed in Haft Fakir** 
In the present case it does not mean that time for completing the contract 
was to be extended by two days only, but that the survey was to be 
resumed after two days 1 time and the subsequent correspondence goes to 
negative the case that time was extended by two days only.* 

7 Jurisdiction of Court where time has been waived Courts 
of Equity, which look at the substance as distinguished from the letter 
of agreements, no doubt, exercise an extensive jurisdication which enables 
them to decree specific performance in cases where justice requires it, 
even though literal terms of stipulations as to time have not been served. 
But they never exercise this jurisdiction where the parties have expressly 

1. Jamshed Khodaram Irani , v. Burjorji Dhunjibhai, A. I. R. 1915 P. C. 
83 : 40 Bom. 289 : 41 1. A. 26 : 30 M. L J, 186 : 3 M. L. wl 
239:19 M, L. T- 184: 1* A- L- J. 225: (1916) 1 M.W.N. 
229 ; 18 Bom. L. R. 163:32 I C, 246 ; 23 C. L J. 358- 
20 C.W. N. 744 (P. C.) 

L Abdul Majid Khan , v. Balappa, A. I R. 1925 Nag. 58 r 82 I. C 
105. 

3. Webb, v. Hughes , (1870) 10 Eq. 281 ; 39 L. J. 606 s 16 W. R. 
749. 

4- Barclay, v. Messenger, (1874) 43 L,). Ch. 449. 

5. Hqft Fakir, v. Shaikh Abdulla, (1883) 12 Bom. 658. 

6* Kamal Krishna Kundu Chowdhury, v. Chatoorbhuj Doss, A, 1- R. 
1925 Cal 324:78 L C. 962. 
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intimated In their agreement that it la not to apply by providing that time 
i$ to be of the ewence of their bargain. If, indeed, the partita, having 
originally ao provided, have expressly or by implication waived the 
proviahm made, the Jurisdiction will again attach. 1 2 

& Power of Court on a compromise decree A compromise 
decree provided that the defendant ahould give up poeaeaaion of the land 
decreed to him on hit failure to pay the plaintiff a sum certain on a date 
fixed. Held,* that the decree is in effect one for eale of land, and time 
it not of the etaence of the contract. Lapee of twenty days after the date 
fixed is not such an unreasonably long period as to prevent the Court 
from exercising to discretion in relieving against such penal provision* 

On the 28th August 1924, while an appeal was pending before the 
District Judge, the parties came to terms, and it was agreed that if the 
present appellant, the judgment-debtor, deposited in Court in favour 
of the decree'holder, the present respondent, the full amount of the 
decree including the costs of the appeal within 15 days from that 
date, that is to say, by the 13th September 1923, the appeal would be 
allowed and the sale held In the connected execution case would be 
set aside- If the money was not deposited within the time allowed, then 
the appeal would be dismissed. Accounts had to be made up and were 
ready on the 4th September. On the 13th September, the date on which 
the sum should have been deposited by the judgment-debtor, the latter 
filed a petition asking for a short extention of time for the deposit 
of the amount- The order passed was that the petition should be 
put up on the 15th September, which was the date which had been 
fixed by the learned District Judge for dealing with the case. No 
deposit was made until the 19th September, when a petition was filed 
on behalf of the judgment-debtor praying that the sum of Ra. 823-1-9 
which was brought to Court that day, should be ordered to be deposited 
with the rwtif. The District Judge pawed the order that the appellant 
might deposit the amount and produce a chalan by the 23rd September. 
On the 23rd September an order was pawed that the ca$e should be 
put up on the 25th- On this latter date an order was recorded that 
the amount had been deposited on the 22nd as shown by the chalan. 
On the 26th the learned District Judge heard the pleaders on both sides 
and held that u the judgment-debtors had failed to deposit the money 
whhln the time ordered by the Court, the appeal must be j 

with costa, and the sale must stand confirmed as had K een ordered. 

1. Steedmon, v. DrinUe, A. I. R. 1915 P. C. 94: 33 L C. 323. 

2. Mohidfn, v. VaMualagianambia Pillai, A. 1. R. 1914 Mad, 

18: 22 l C. 37 »1914 M. W. N. 92. 
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HeU,1 that In this Calcutta case * Mookerjee, Ag. C. J*, laid down* 
alter considering the case-law on the subject the principle which governs 
cases like the present one- From the cases he examined* he laid down 
the principle that time is of the essence of the agreement, when* in die 
course of proceedings by the judgment-debtor to set aside in execution 
sale, a compromise is made among the decree-holder, judgment-debtor 
and execution purchaser that on payment of the judgment debt within 
a prescribed period, the sale shall stand cancelled, while upon failure to 
make such payment the sale shall stand confirmed. He said : “in such 
cases as the parties intended in the first conception of the agreement to 
make rime the essence of the contract, the Court would not be competent 
to extend the time except by consent of all the parties concerned 1 ’* 
The principle must be applied in the present case, and so the District 
Judge had not the power to extend the time which had been settled and 
agreed upon by the petitioners. Therefore, the learned District Judge 
was correct in finding that the appellants had not observed the terms of 
their agreement and, therefore, could not claim to set aside the sale. 

The parties to the appeal entered into a compromise and a compromise 
decree was passed on 26th March 1927, the terms of which were that 
the plaintiff who is the respondent before this Court would surrender 
certain lands and execute a conveyance and register the same within 
one week of the decree, and that the defendant-appellant would within 
four months of such surrender and registration pay to the pTaintifis the 
sum of Rs 1,075. The appellant now raised objections and they were 
based upon the fact that the plaintiflyrespondent executed the conveyance 
on 8th April, which conveyance was registered on 9th April, and in 
fact was some 13 days after the decree and not seven days as agreed upon 
in the compromise- The appellant, therefore, contended that he was not 
liable to pay R$ 1,075* The learned Munstf overruled the objection* 
There was an appeal to the District Judge and the objection suffered a 
like fate before that Court. Held, 3 that the judgments both 

of the learned Munsiff and of the learned District Judge 
were based on the proposition that time was not the essence 

of the contract : and, therefore, there was no substance in the 
objection raised by the judgment-debtor. The matter may be looked at 
In this way. In the Calcutta cas e 4 Mookerjec, A. C. J-, co nsidered all 

1. Ransraj Sangechi , v. ]ogg$har Prasad, A. I. R. 1925 Pat 691 : 

6 F. L T* 511 s 88 I- C* 1020 ; 1926 P. H. C. C* 40. 

2. Kandarpa Nog, v. Banwari Lai Nag, 53 C* L. J. 244 : 60 l. C 864 s 

60 I.G864: A. I R. 1921 Cal. 356 (2). 

3. Scuadhat Ganguly, v. R aghab Smgh Pradhan, A. 1. R. 1930 Pat 

234: 125 L C 123* 

4* Nandaspa Nag, v. Banwsri Lai Nag , A* i* R* 1921 CaL 356 (1) t 
60 L A 864 s 33 G» L* J» 244* 
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the authorities And during the course of his judgment referred to the 
decMool of Key, L ]. who laid down a proposition which it well 
•Mftbttthed that a consent decree or order is only the order of the Court 
carrying out the agreement between the parties and that “a consent order 
h a mere creature of the agreement" and no greater sanctity can be placed 
upon the decree than upon the agreement itself. That in substance saying 
that a consent decree is s contract and must be construed accordingly* 
For this purpose the provision* of S. 55. Contract Act must be considered. 
Without setting out in detail the provisions of that section, it can be 
■faced that In a matter like the present the question of whether the time 
was the essence of the contract would depend on the facts and 
circumstances of each cue. On the authority of this Privy Coundl 
decision* there is, no doubt, that in this case the parties agreed and one 
of die terms of that agreement was that the plaintiffs were to surrender 
certain lands within seven days ; but the term did not make time the 
essence of that agreement- If that be so, there can be no doubt that the 
deciakm of the Court below in this cue Is one which cannot be assailed. 

One ] obtained an ex parte decree for Rs- 13,000 with costs and 
future interest against six persons including one M. He was attempting to 
execute the decree against M when during the course of the execution 
proceedings a compromise was effected on 15th March 1927, and the 
decree modified accordingly. By virtue of this compromise the 
decree-holder agreed to accept Rs. 5,000 in full satisfaction of the decree 
m against M provided the amount was paid to him in certain instalments. 
The last of these instalments was one of Rs. 500 to be paid on the 16th 
August 1928- This instalment wu not paid on the due date It was 
offered to the decree-holder a few days later but he refused to accept it 
and subsequently applied for execution of the entire decree according 
to the terms of the compromise. M raised an objection that the 
provision of the compromise decree giving power to the decree-holder 
to execute the whole decree in cue of default was in the nature of a 
penalty and should not, therefore, be enforced. Held,* after referring to 


1. Huddersfield Banking &l Co. v. Lister, (1895)2 Ch. 273: 64 L. j. 

Ch. 523 : 43 W. R. 567.72 L. T. 703. 

2. JamheJ Dhodaram, v. Butjorji Dhunjibhai, (1916) 1 M. W N. 229; 

324. C. 246 A- I. R. 1915 P. C. 83 = 40 Bom. 289 : 43 I. A- 
26; 14 A.L.J. 225; 18 B. L. R. 163; 23 C.L.J. 358s 
20 C. W. N. 744 . 30 M. L J. 186; 19 M. L T. 184 : 3 M- L W. 
239. 

3. Junta Run, v. Mathura Dot, A, I. R. 1931 Uh. 696:132 L C. 

380« 32 P. UR- 945. 
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the following declrio m u ** chat hi (he cate of a decree of fob kind, 
U t-, a decree baaed upon a compromiae. where a decree-holder agree* to 
accept payment of a smaller sum than what Is actually due from a 
judgment-debtor in discharge of his claim against him and this sum to to 
be paid hi Instalments on specified dates, and it is stipulated that hi 
default of payment of any instalment as agreed, the whole amount 
originally due shall become recoverable, the executing Court has power 
to go behind the decree and give the tame equitable relief that the Court 
enforcing the agreement embodied in the compromise decree could give. 
The question whether a default has or has not taken place is one of (act 
to be decided on the facts of each case. In the circumstances it cannot 
be Isid down as matter of law that time is not the essence of the 
contract in such cases. If time was an essence of the contract as it 
appears, it should be considered to be for reasons given in this Sind 
case,* a default on the part of the judgment-debtor had clearly taken 
place in this case. As a result of the delault. the judgment-debtor, no 
doubt, became liable to pay a larger amount than he would have paid, 

1. N and Rani Kuer, v. Durga Das Narain, A-1-R, 1924 Pat. 38?.' 

82 l. C. 505 : 2 Pat. 906. 

2. Narsmha Copal, v. Balwant Madhav, A. I- R- 1922 Bom. 170 : 

64 I- C. 570 : 46 Bom. 463. 

3. Chhunna Mai, v. Hanuman Baksh, A, J. R. 1927 Lah. 659; 

103 l. C. 805. 

4- Kmdatpa Nag, v. Banwari Lai Nag, A. I. R. 1921 CaL 356 ( 2) : 

60 I. C. 864. 

5. Raghunandan Prasad , v. Ghulom Alouddin Beg. A- 1. R. 1924 AIL 

689 : 79 l. C. 916 : 46 All. 571. 

6. Kalipado Sarkar, v. Hari Mohan Dalai, A■ 1- R. 1917 CaL 844 : 

24 C. L. J. 375 : 21 C. W. N. 1104 : 44 Cal. 627 ; 35 L C. 856. 

7- Lahore Bank Ltd, Rawalpindi, v- Gkulam Jilani, A. 1. R 1924 Lah- 

448 : 78 1. C. 460 ; 5 Lah. 54. 

8. Kishen Prasad, v. Kunj Behan Lai, A. I. R. 1926 AIL 278 : 91 1. C. 

790. 

9. Dayaram GidumaL v. N abibax, A. I. K- 1929 Sind. 98 : 116 I* C. 

577 : 23 S. L. R. 375- 

10. Ram Gopal Moofcerjee, v. Samuel Masseyk, (I860) 8 M. 1. A. 239 : 

2 W. R. 43 i 1 Suth. 409 : 1 Sat. 760 (P. C.) 

11. Thompson, v Hudson, (1869) 38 L. J. Ch. 431 :4 H. L. 1. 

12. Ex parte Burden, In re, Ned, (1881) 16 Ch. D. 675 : 29 W. R. 879 ; 

44 L. T. 525. 

13. Ford, v. Earl of Chaurfidd, (1854) 19 Beav. 428 : 2 W. R. 640. 

F—122 
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If til the Instalments had been paid in time. But as the decree-holder!* 
merely withdrawing • concession end at die amount claimed by him doe* 
not ex ceed what was found to be due to him, there it no equitable 
ground for treating this turn at a "penalty" and refuting to enforce Ita 
payment* Moreover, time waa the eatence of the contract in this cate. 
The lower Court it directed to proceed with the execution of die 
decree in accordance with law. 

9. Legal consequence* of acceptance before or after elated 
time i—The effect of S. 55 of the Contract Act is, where the patty 
having the option elects not to avoid, to put the agreement after the 
original date on the tame footing at an agreement jutt before the original 
date. Where a specific time it stated, then that substituted date mutt 
hold. If there it a simple waiver of the right to extendon of the original 
time, then a reaaonable time will be the proper time for delivery. S. 55, 
para 3 means that the promisee cannot claim damages for 
non-performance at the original agreed time, not that he cannot claim 
damages for non-performance at the extended time. In an action for 
nondelivery or non-acceptance of goods under a contract of sale the 
law does not take into account in esdmadng the damages anything that 
It accidental at between the plaindff and the defendant, as, for Instance, 
at intermediate contract entered into with a third party for the purchase 
or tale of goods.! 

Where it is possible to avoid a contract for delivery of goods by reason 
of the other party’s failure to perform the promise at the time agreed, 
and where the contract is not avoided but on the contrary its 
performance is accepted without giving proper notice at the time of 
acceptance of deliveries to the other party that the acceptance of the 
deliveries was without prejudice to the claim for any loss occasioned 
by the non-performance of the promise at the time agreed and where 
such notice was given after acceptance. Held,* that it seems, therefore, 
to be quite clear that the plaintiffs condoned the breach on the 
defendants’ part and gave no notice of their intention to claim 
compensation for lots occasioned by the breach at the time when they 
did so- The plaintiffs have relied upon a letter in which they said to 
the defendants that they would be responsible for the differences of price 
on account of late delivery. This was subsequent to their starting 
receipt of deliveries and this belated assertion cannot relieve them 
of the consequences of their failure to give notice of their intention to 
claim damages in the letter or at any time before they started to receive 

1. HabiAuUah, v. Bttd & Co., A. I. R. 1922 P. C. 178:24 B. L. R. 

687:481. A. 175: 14 M. L. W. 350: 43 AIL 257 j 63 I.C.589. 

2. Month l^ji-Buhun Dayai, v. Nihal Chand, A. I- R. 1930 Oudh. 

417 : 7 O. W. N. 668 : 128 1* C. 67. 
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deliveries. Therefore, the plaintiffs are not entitled to claim competition 
for any alleged loss by reason of the breach on the defendants' part. 

it is well established that a party to a contract may at the request 
of the other party forbear from insisting upon delivery at the contract 
time and may allow time to be extended, without binding himself to do 
so, or may expressly contract for an extension of time, and that he may 
claim damages for norv performance at the extended time. An example 
of extension of time by express agreement with this result is to be found 
in this case.1 In that case their Lordships of the Privy Council referred 
to Para l of S, 55. Their Lordships said that the respondents in that case 
did not elect to avoid the contract, but held it as subsisting, and agreed 
to prorogue the time of performance as they were ro do by virtue of S- 63, 
Contract Act* Their Lordships held that there was a breach at the 
extended time and that damages were calculable in the ordinary way. 
The case of Ogle* is an example of extension of time by forbearance, there 
being no actual agreement to extend time. In that case, as in the present, 
the question depended upon the interpretation to be placed upon the 
correspondence. Moreover, the fair conclusion to draw from the 
correspondence was that the plaintiff, instead of insisting on his strict 
rights, consented to treat the defendant leniently f and waited, without 
binding himself to wait, and chat it was a case of voluntary waiting, and 
not of alteration of the contract, the length of time making no 
difference- The case is particularly useful as regards the present case, 
because from the correspondence it appeared that the defendant, having 
repudiated liability on the ground that non-delivery was due to Inevitable 
accident, proposed that the plaintiff should take iron of a different quality, 
but that this proposal came to nothing, and that after waiting some time 
at the request of the defendant, the plaintiff was entitled to recover 
damages* The observation of Kelly C. B. in the Exchequer Chamber,® 
are instructive : “This is what takes place ; the defendant (for what Shaw 
did may be taken as done by the defendant), who has broken his contract, 
and is then liable for the breach, writes to the plaintiff, and proposes to 
deliver as a substitute for the iron under the contract a different kind of 
Iron. The plaintiff proceeds to take this proposal into consideration, 
and ultimately it comes to nothing, the persons with whom the plaintiff 
had subcontracts refusing, from whatever may have been the cause, to 
accept the substitution ; and the proposal is not accepted by the plaintiff. 
But surely the very proposal itself implies a request, In all courtesy, as 

1. Habid UO^vTaWff Co t A.lV^mi P.~C 178 : 63 I. bTs» 7 
43 All. 257 j 481 A. 175. 

2* O fav-Earl Vane, (1867)2 Q B. 275; 36 LJ.Q.B. 175: 

7 B. & S. 855 :15 W. R* 564* 

Ogle, v. Eari Vane, (1868) 3 Q* B, 272 (278) 1 : 37 L J* Q. B. 77 ; 

9 B* & S. 182 * 16 W, R. 463. 
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between mm of business, that the plaintiff will not commence an action 
at once, but delay, in order to tee whether a compromise cannot be 
effected; and surely whether there was that implied request, and 
consequent delay on the part of the plaintiff, was matter for the 
consideration of the jury in estimating the damages, the plaintiff waa 
entitled to”. In the present case by their letter of 24th January 1941, the 
defendants proposed to deliver duplex boards as a substitute for kraft 
paper. The defendants themselves showed that the contracts were still 
alive by sending an invoice for 55 bales of kraft paper. Accordingly it is 
plain that (he contract was to be carried out on the defendants* own 
showing, not by a complete substitution of duplex boards, but in part by 
tbe delivery of kraft paper. This being the position, and the contract* 
being still alive, the plaintiff proceeded to try and obtain the consent of 
his customers to the proposal as appears from his letter of 21st February 
1941, and, while he was endeavouring to do this, though he had not 
bound himself to agree to the proposal, the defendants by their letter of 
26th February 1941 repudiated the three contracts. The case of Levy' 
is another case of forbearance which may usefully be referred to.McCardie 
J. reviewed the authorities, including Ogle 1 2 3 4 5 6 and Hickman* and held that 
the forbearance by the plaintiff at the request of the defendant from 
insisting upon delivery within the defined period did not constitute a 
variation of the contract, and that the plaintiffs were entitled to recover 
damages. A Bombay case* was relied upon. But in that case there waa 
no evidence of extention of time either by express agreement or 
forbearance, and it was hetd chat nothing was done under the contract, 
that it came to an end, and that what happened thereafter had no 
relation to the contract. That is a very different case from the present.* 

Reliance was placed on a decision* of this Court which follows a 
decision 7 of the Madras High Court and a later decision* of the Privy 

1. Levy 8 Co, v. Goldberg, (1922) l K.1L688 : 9! L.J. kTb" 7s77 

127 1. T. 298 : 38 T. L. R. 466. 

2. Ogle, v. Earl Vane, (1867)2 Q. B. 275: 36 L. J. Q. B. 175: 

7 B. &. S. 855: 15 W. R. 564. 

3* Hickman, v, Haynes , (1875) L- R. 10 C. P. 598 : 44 L. J. C. P. 

358 : 32 L. T. 873 : 23 W. R. 872. 

4. Phoenix Mills Lid, v. M adhavdas Rupchand, 24 Bom. L. R. 142. 

5. Rallied M. Parifeh, v. Dalmia Cement 8 Paper Marketing Co, Ltd, 

A. I. R. 1943 Bom. 229: 45 B. L. R. 405 : 208 I. C. 301. 

6. Aiumdram Mangturam, v. Bholaram, A> 1. R. 1946 Bom. 1: 

222 I. C. 337 s 47 Bom. L R. 719. 

7. hdutthaya Maniagaran v. LaMcw Reddiar, A. I. R. 1914 Mad. 573: 

37 Mad. 412: 14 I. C. 255. 

& Habid UllaK v. Bird 8 Co, A. 1. R. 1922 P.C.178 : 43 ML 257? 
481-A. 175.63 L.C. 589 : 24 Bom. LR. 687. 
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Council which holds that where the purchaser seeks to have damages 
for breach of a contract assessed at a later date than that fated by the 
contract for delivery* the effect of S- 55* Contract Act la to put an 
agreement* come to after the original date of performance of a contract 
has expired, on the ssme footing as the original agreement. But it must 
be an agreement. Mere forbearance from suing or giving a formal notice 
of rescission does not amount to an extension of time for the performance 
of a contract within the meaning of S* 63 of the ( oncract Act, so as so 
alter the relevant date on which damages are to be assessed. As regards 
the plea of extension of time, it was argued that unless each one of the 
extensions as pleaded was proved satisfactorily the allegation that time 
was extended to a certain date cannot be held proved. This argument 
is unsound. It is not a chain which the plaintiffs are called upon to 
establish. It is sufficient if they establish that at a certain interview 
both parties agreed that time for delivery should be the end of 
December under the contract made between the parties In July* For 
that again It is quite immaterial to consider whether the arrangement was 
made before the period of delivery stipulated in the initial contract had 
expired or remained unexpired. That contention is set at rest by the 
Privy Council case. 1 It is, therefore, immaterial whether on the record 
there is evidence to prove the first, second and third extensions, if the 
plaintiffs satisfactorily establish that the parties had agreed to extend time 
of delivery up to the end of December at the last interview,* 

10. Legal consequences of default by payee:—The equitable 
principle is clear that, though time is of the essence of the contract, a 
default by the payees such as renders proper tender by the purchaser by 
due date impracticable, would be interpreted by the Courts as extending 
time, when it is clear that the purchaser was prepared with a ready and 
willing tender-* 

11. Right to limit time - It is true the parties did not by the 
terms of their agreement make time of the essence of the contract. But 
in such a case, if unnecessary delay is created by one party the other has 
a right to limit a reasonable time within which the contract should be 
perfected by the other. Refer to l aylors case* to this connection. 
Accordingly the plaintiff expressly made time of the essence of the 
contract by his letter of June 28, 1920. But it is urged that the time 
•o allowed was only one week, and that it was, therefore, too short. 
What is a reasonable time must depend upon the facts of each particular 
case* The question of reasonableness of notice should be considered with 

r HabidUUah, v. Bird & Co, A. I. R. 1922 P* C. 178 AJL2S7T 
48 I. A. 175 : 63 L C. 589: 24 Bom. L R. 687. 

2. Paper Sales Lid* v. Chokhani Bras , A. L R. 1946 Bom. 429: 

48 B* L- R* 274. 

3. Mating Wala, v. Mag. Shu/e Gun, A. 1. R. 1924 Rang. 57 :1 Rang. 

¥ 472 : 2 Bur. L. j. 188 : 82 L C. 610. 

4. Taylor, v. Brown. (1839) 2 Batv. 180:9 L. J. Ch. 14. 
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reference to the pete attitude of the pertiea. Ordinarily, one week's time 
would be Coo abort; in the circumetances of this case it was not. The 
contract allowed the parties six months for completion of the sale. Even 
though time was not of the essence of the contract, it was clearly the duty 
of die vendor to begin making some progress towards fulfilment of the 
contract. He had no right to expect the purchaser to wait for an 
Indefinite time- The defendant here did nothing beyond causing 
unnecessary delay; he was both unable and unwilling to fulfil the 
contract, and hla inability was of his own making. The first genuine 
effort he made to fulfil his contract was in March 1921. and that was 
nearly four months after the plaint was filed. In considering the question 
of sufficiency of time, his past conduct is relevant. As observed in this 
English easel: "In considering whether the time so limited is a reasonable 
time, the Court will consider all the circumstances of the case. No doubt 
what remains to be done at the date of the notice is of importance, but it 
is by no means the only relevant fact. The fact that the purchaser has 
continually been pressing for completion, or has before given similar 
notices which he has waived, or that it is specially important to him to 
obtain early completion, are equally relevant facts”. 9 

12. Contract of repurchase By a registered deed the plaintiff 
transferred the land in suit to the defendant with the right of repurchase 
on expiry of three yean from the date of the deed. The plaintiff, 
treating the instrument as one of mortgage sued for redemption of the 
property. Held,* that the learned Judges of the Madras High Court 4 
stated that the true doctrine is given in Fisher on Mortgages, Chap. I, 
Paragraph 18, as being that, if the transaction is not a mortgage, the right 
to repurchase, being an option, must be exercised according to the strict 
terms of the power. The law on the subject is stated to the same 
effect in volume 21 of Halsbury’s Laws of England on the subject of 
Mortgage at page 72. It is aa follows “If, however, the intended 
arrangement ta not a lending and borrowing transaction but an absolute 
•ale, accompanied by a contemporaneous agreement for repurchase or a 
stipulation that conveyance should be void upon agreement of a cer tain 
sum at a fixed time this does not entitle the vendor to such a right to 
redeem as is identical to a mortgage, but creates a mere right of purchase 

1. Stickney, v. Ktebie, (1915) A. C. 386 784 L J. Ch. 259: 112 L t7 

664. 

2. Kanandas, Kalidat Ghia, v. Chhotalal Mode hand, A. I. 1924 Bom. 

119 :25 B. L. R. 1037 : 77 I. C. 275 : 48 Bom. 259. 

3. Mating Po yin, v. Meant Shun Kin, A. L R. 1923 Rang. 42 1 

11 L. B. R. 441:1 Bur. L. J. 167 : 701. C. 126. 

4. Semarapuri Cheater, v. Sudanana Cheater, A. L R. 1919 Mad , 

544:42 Mad. 802 : 37 M.L.J. 109 t (1919) M.W.N. 596: 
10 M* L- W. 376 : 52 L C. 590 : 26 M. L. T. 269. 
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to be cMrctoed In accordance with term# of power. The question 
tlweyt l»—Wet die original transaction e bone fide tele with e contract 
for repurchase, or wet k e mortgage under the farm of e tele ? tn die 
former cese the condition for repurchase it construed strictly against the 
vendor end where there is e time limited for the purpose, it must be 
precisely observed”. It seems clear that the case of the exercise of an 
option of repurchase on a certain fixed date is different from the ordinary 
case of an agreement to sell immoveable property by a certain fixed date. 
In the latter case the doctrine of equity is that time may not be of the 
essence of the contract; but in the former case time will always be of 
the essence of the contract. The reason for the difference is stated by 
Fisher as being, that in the case of an option of repurchase there is no 
mutuality. In other words, the purchaser has no means of compelling 
the repayment of the consideration money, and the powet of repurchase 
is only a privilege. Under these circumstances, it must be held that 
the plaintiff-respondent had no power to exercise his option, when, days 
after the date fixed, he offered to repurchase the property. 

It is well settled that if the owner of land and an intending purchaser 
enter into a contract which constitutes between them the relation of 
vendor and purchaser and there is a stipulation in the contract that the 
purchase money shall be paid and the contract completed on a certain 
date, the principle is that time is not of the essence of the contract and 
the circumstance of the day fixed for payment of the money and 
completion of the purchase being passed, does not entitle either party to 
refuse to complete. But, on the other hand, it is equally well settled 
that where there is a contract between the owner and another person 
that if such person shall do a specified act then the owner will convey 
the land to him, the relation of vendor and purchaser does not exist 
between the psrties unless and until the act has been done as specified. 
The condition for repurchase must be performed strictly and it Is, 
therefore, held that in all agreements by which an option to repurchase 
is given, time Is of the essence of the contract. 1 

13, Contract for sale of land:— By an agreement defendants 
undertook to register within a week a sale deed in favour of the plaintiffs 
and to put them in possession of eight acres of land on the plaintiff’s 
paying the sum of Rs. 2,656 at the time of registration of the sale deed, 
and the plaintiffs undertook to pay the expenses of the execution and 
registration of the sale deed and agreed to forfeit the earnest money In 
case of their failure to pay. Within a week from the date of the 
agreement the defendants informed the plaintiffs of their intention to 
cancel the contract as the purchase money urgently required for a 
marriage was not paid by the plaintiffs.^ The plai ntiffs did not take any 

1 Mathura ICtttmt, v* ]agdeo Singh, A. I. R* 1927 All. 121 : 25 A. L ]* 

261 s <9 Alt ¥& * 104 L C* 504. 
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notice of this for 20 months. Meanwhile the defendants mortgaged the 
land elsewhere. The plaintiff* then immediately sued for specific 
per fo r m ance of the contract the defendants had made with them* 
alleging that they were willing to perform their part and that they offered 
1 the money to the defendants but the latter could not execute a sale deed. 
Held,' that it cannot be assumed that the lower appellate Court ignored 
the equitable presumption that time is not of the essence of the contract 
fan cases of contracts for sale and purchase of landed property. Its 
finding of fact* after a consideration of the evidence and the circumstances* 
that both parties intended time to be of the essence of the contract 
cannot, therefore, be Interfered. The finding can also be accepted 
that the plaintiffs failed to perform that portion of the contract which they 
had to perform first (namely) the tender of the expenses of the execution 
and registration of the sale deed to defendants to execute the sale deed. A 
mere offer by postal letter to tender such expenses is not a legal tender. 
The question of the right of the defendants to a forfeit of the earnest 
money on plaintiff** failure must be decided In the defendant’s favour on 
the strength of the Full Bench ruling * 

This section does not lay down any principle which differs from those 
which obtain under the law of .England as regards contracts to sell land. 
Under that law equity, which governs the rights of the parties in cases of 
specific performance of contracts to sell real estate* looks not at the letter 
but at the substance of the agreement in order to ascertain whether the 
parties, notwithstanding that they named a specified time within which 
completion was to take place, really and in substance intended more than 
that it should take place within a reasonable time. 3 

The Specific Relief Act does not apply to the Sonthal Parganas ; nor 
did the provisions of the Civil Procedure Code of 18*59 In which there 
was a section dealing with specific relief. The case will, therefore, have 
to be governed by the ordinary rules of justice, equity and good conscience. 
It has been a long standing rule in all matters of specific performance of 
contract for sale of land that time is not of the essence of the contract, 
until the patties expressly make it so. Some time is generally named in 
the agreement to sell, but that is rarely adhered to ; and it is not until 
one side or the other gives the opposite party reasonable notice to 
complete the agreement within a definite rime that the opposite party 
can be tied down to the rime so prescribed In this case, nothing of that 

1. Mulpurt Veerayya, v. Sanagavarapu Sivayya , A. L R. 1915 Mad. 

546: 26 1. C. J21: 27 M. L J. 482. 

2* Nmem Aiyar, v. Appavw Padayactu, 19 1. C. 462 (F B-) 

3. Jamshtd Khodaram Irani , v. Butjotji DKimjribhai. A. 1* R. 1915 P. G. 

83 : 40 Bom. 289 : 43 LA. 26 : 14 A. L J. 225 : 18 Bom. L. R. 
163 : 23 C. L. J. 358 : 20 C W. N. 744 : 30 M. L J. 186 : 
19 M- L T. 184 ; 3 M* L. W. 239 : (1916) 1 M. W* N. 229 ; 
246 . 
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k fpd w as done ; and within 10 months* the plaintiff filed the suit In which 
he ofiered to pay the Amount end asked the Court to insist upon die 
defendant executing s conveyance in his favour It appears that he was 
right in so doing* There are really no provisions in the Contract Act, 
which are in conflict with the ordinary rules with regard to the specific 
performance of contracts of vale of land. On the contrary, S* 55 would 
not prevent the plaintiff from coming in and requiring the defendant to 
perform her contract in his favour. The Limitation Act gives three years 
for a suit for specific performance This does not mean that the plaintiff 
is entitled to stand out for three years, but, in this cose, there seems to 
have been no latches on the part of the plaintiff nor is any such hitches 
found by the Courts below. The fact that he brought his suit within 10 
months of the date of the bainamah shows chat he was anxious to carry 
out the contract on his part-1 

When it is alleged that time is of the essence of the contract, it is 
meant that the particular time mentioned for completion is the 
predominant constituent element of the contract without which it would 
not be what it is, and such that if the time be allowed to pass without 
the contract being completed, it is fair and reasonable to consider that 
the promisor has definitely and finally refused or rendered it impossible 
to carry out the contract Mow, ic is one of the very welLknown 
principles of equity that in cases of the sale of immoveable property 
time is not of the essence of the contract, unless It be quite dear that 
the parties specially agreed that it be so Reliance was placed on this 
Bombay ruling* where time is said to be of the essence of the contract 
in an agreement to sell immoveable property. But in that case it was 
found that there had been unreasonable delay on the part of the 
vendees, that is to say, that the vendees had failed to carry this contract 
within a reasonable time. The deposit amounted to only about IS p. c. 
of the purchase money and the vendors dtd not finally resetnd the 
contract until they had given two definite extensions of time, and then 
waited another nine days- it must be borne in mind that where time 
is really of the essence ot the contract, failure to complete by specified 
time gives right to the promisee to immediately rescind. But where it 
is not of the essence of the contract he has a right to damages only. 
But in any case the contract must be performed within a reasonable 
time. 3 

1. Janardan Mahlo, v. Bhairab Chandra Mandal, A. I. R. 1916 CaL 
259 : 30 l. C. 365- 

2 Burjorji Dhunfihhoy, v. jamshed Khodaram Irani , A. 1. R. 1914 Bom. 
233 : 38 Bom. 77 : 20 I C. 469. 

3. Doulattam Valabdas, v. AliWuxi Ibiahtm/i, A. |. R. 1916 Sind 71 : 
33 1. C. 668:9 S. L. L* 237. 

P—123. «. v' 
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In a contract: for the Stic of land, rime to expressly made 'of the 
essence of the contract In all respects 1 . Specific performance cannot 
be decreed in favour of the party In default; and the default, though 
trivial, will entitle the other party to stand on the letter of the agreement* 
Time being of the essence of the contract, the vendor was entitled to 
rescind it, on the expiry of the prescribed period though delay was due 
to unexpected and sudden causes, 1 

Even in a case where time to not of the essence of the contract, if the 
vendor rescinds after the agreed time, it is, as observed in a previous 
decision 2 of this Court for the purchaser to show that he was ready and 
willing to perform the contract within a reasonable time after the agreed 
date. Therefore, the lower courts were justified in refusing to decree 
specific performance after the lapse of time that had occurred.® 

Refer to the Privy Council decision 4 in which it has been held that in 
the case of contract tor the sale of land, time to presumed in equity not 
to be of the essence of the contract and specific performance will be 
enforced notwithstanding the failure to keep the dates assigned by the 
contract it justice can b: done and there to nothing in the express 
stipulations the nature of the property, or the surrounding circumstances 
which would make it inequitable to interfere with and modify the legal 
rights of the parties and that in enacting ^5 of the Indian Contract Act 
the Indian Legislature only embodied this doctrine of equity.* 

Following the view as expressed in this Privy Council case 4 it to held 
that In a contract ot sale of immoveable property time to not of the 
essence of the contract.* The following cases 7 '! 0 have also followed this 
Privy Council case. 4 

1* Brickies, v. Snell, A. I. R. 1916 P, C 152 : i8“Tc7i23 : 86 lT 
U CP- C) 

L Nates a A iyar % v A fyfmtm Padayachi , *8 Mad, 178 : 19 l. O 462. 

3. Mtfrudtiutfyagam Pillai, v. Munusamy Pillai , A* L R. 1917 Mad. 

8 : 37 l C\ 776. 

4* lamshed Khodaram Irani, v. Bwrjor/i Dhunfibhai , A. 1: R 1915 P. C. 

83 : 40 Bom. 289 : 43 l A. 26. 

5- Mining Po Yin, v- Maun# Shu* fCin, A. 1. R, 1923 Rang. 42: 

II L. B. R. 441 r I Bur. L. J. 167 : 70 1, C 126. 

6. Sri Ram, v* Kidur* Prasad-Chhedi Lai, A. I* R. 1925 Lah. 481 : 

6 Lab. 308 : 88 I. C 743 : 26 P. L. R. 488- 

7. Kandarpa Nag- v. Banuwi. Lull Nag. A. 1. R. 1921 Cal. 360: 

33 C L. L 244: 60 I* C, 864. 

8. Katu Dalpat Paxil * v. Naraycm Dagadu Sutar, A.LR, 1927 Bom. 

III ; 29 ILL. R, 56: 1001.C 578. 

9. Abdulalt Moosabhoy, v. Gokaldas Labi, A. L R. 1927 Sind. 49 1 

19 S. L R. 41 : 97 1. C. 269. 

Raghbir Das, v. Sundar Lai, A* l* R. 1931 Lah. 205 : 11 Lab. 
699; 32 P. L, R. 221 ; 131 1. C 371. 


10 . 
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14. C omm e r cial Contract In cases other than commercial 
contract* the ordinary presumption H that rime is not of the essence of 
the contract; there is no such presumption in the caae of commercial 
contracts. No definition was shown of the term ot commercial contract 
but it was argued that there wouid only he a commercial contract it 
A purchased goods from B for the purpose of selling them to C and that 
a transaction by which a motor business purchases goods for its own 
use from another person or persona e in business wouid not 

constitute commercial transaction The distinction cannot be accepted. 
Where both parties are engaged in business and articles are purchased by 
one party from the other party for basinet* purposes, the transaction 
falls within the term ‘‘mercantile transaction". On a consideration of 
the correspondence it was intended in the present case that time should 
be of the essence of the contract It time was originally of the essence 
of the contract it did nor cease to be oi the essence of the contract became 
the plaintiff agreed to grant a shore extension. Reference was made to a 
Bombay case.1 In that case, however, there had originally been no 
stipulation as to time. The plaintiffs introduced such a stipulation later, 
making time of the essence of the contract It was held that they were 
not justified in so doing and that the defendants had not been guilty of 
any unreasonable delay. The facts are in no way parallel ro those of the 
present case. Reliance was placed upon a Calcutta case a In that case 
the plaintiff stipulated with the defendant on 1st October 1910 to engage 
his elephant opto ilst March 19! I, tor the purpose of KkedJu operations 
(ro capture white elephants). I he contract provided chat the elephant 
would be delivered by the defendants to the plaintiff on 1st October 
1910, but the defendant obtained an extension oi rime till Orh October, 
and yet did not deliver the elephant till 1 ith October, when the plaintiff 
refused to accept it. it was nr LI chat the parties intended chat time 
should be of the essence ot th .* contract within the meaning of S. 55, 
Contract Act, and that the plaintiff was entitled to damages tor breach 
of contract .* 

15. Mercantile contract In mercantile contracts, time is prirna 
fade of the cssepce of the contract 1 2 3 4 

Under S. 55, Contract Act, whether time is of the essence of the 
contract or not is merely a question of the intention of the parties. And 

1. Tcju Kaya & Co , v, Gangji Nensey & Co, A. I. R. 1933 Bom. 71 : 

142 I C 381 : 57 Bom. 292 . 34 Bom. L. R. 1629. 

2. Bhudhar Chandra, v. C. R. S. Betts, A. L R. 1916 Cal. 901 i 

33 L C. 347 t 22 C L. J. 566. 

3. Lucknow Automobiles, v. Replacement Parts Co., A. 1« R. 1940 Oudh 

443 : 1940 O. W. N. 901 r 1940 O. L. R. 623 : 190 I. C. 554. 

4. Kuppusami, v. Doraisami, 5 M L T. 247 : 41. C. 1125. 
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ft hat been well settled In England that In met candle contracts time is of 
' the ee eence of the contract for, as observed in the case of Bowes 
“Merchants are not in the habit of placing upon their contracts 
stipulations to which they do not attach tome value and importance.** 
And as remarked by Pollock & Mulls in their treatise on the Indian 
Contract Act, parties to che mercantile contracts cannot rely upon S, 55 
to save themselves from the consequences of unpunctuality. Therefore, 
when the defendants contracted to deliver coal In December it was their 
Intention that the coal would be delivered in that month and not later. 
It is true that. In respect of the previous deliveries punctual performance 
was not Insisted upon, but the letters which passed between the parties 
make it abundantly clear that punctual performance was expected. 3 

It is well settled that there is no place in mercantile contracts for the 
presumption that time is not of the essence of contract. 3 

16. Kurt Transactionit is a well-known rule of kuri transactions 
that the amount which is payable to the bidder is to be paid to him only 
on his furnishing security for future instalments, and the Court does not 
understand how it can be said that even if the bidder failed to furnish 
security for the future Instalments, he would still be entitled tothe money. 
Generally speaking and apart from the conduct of the parties In this case, 
time in such transactions is the very essence of the contract. It may be 
that the defendants, by making a demand for security even after the expiry 
of one month specified in the koror, consented to extend the time, but it 
would not at all be reasonable to hold that the plain dft became entitled 
to the money even though he failed to furnish security for four years after 
the sale at auction. 4 

56. An agreement to do an act impossible in itself 

Agreement to do {$ void. 

iiBpoetible act. 

A contract to do an act which, after the contract is made, 
Contract to do act becomes impossible, or, by reason of some 
jjjgflgft* ^^ 1 . event wh ich the promisor could not prevent, 
unlawful, becomes void when the act becomes 
impossible or unlawful. 

1. Bowes, v. Shand, (1877) 2 A. C. 455 : 36 L. T. 857 ; 25 W. R. 

730. 

2. Tnkomji Jovondos 9 Co, v. Trustees of the Port Trust of Karachi, 

A. 1. R. 1916 Sind 4 : 36 1. C. 96: 10 S. L. R. 4- 

3. Mohanlal, v. Gyaniram Agarwal, A. 1. R. 1935 Nag. Ill: 155 l. C. 

778 :31N. L. R. 250. 

4. P.H» Ayya Potior, v. Auupuroth Manakkal, A. 1. R. 1910 Mad 

822 : 1919 M. W, N. 805 .• 521. C. 938 . 



& 96 1 *ow. m 

Where one person has promised to do something which he 
*****. *rh~ knew - or - with '■casonable diligence, might 
tbw ogh . ^ | | r _have known, and which the promisee did 
knownu»beimpossible n ot know to be impossible or unlawful, 
! * B# ' such promisor must make compensation to 

such promisee for any loss which such promisee sustains 
through the non-performance of the promise. 

UluHrations * 

<*) A agrees with B to discover treasure by magic. The agreement hi void. 

(b) A and B contract to marry each other. Before the time fixed for the marriage, 
A goes mad. The. contract becomes void. 

(c) A contract# to marry B, being already married to C, and being forbidden by the 
law to which he is subject to practise polygamy. A must make compensation to B for the 
loss caused to her by the non~pcrformance of his promise. 

(d) A contracts to rake in cargo for B at a foreign port. A’* Government 
afterwards declares war against the country in which the port is situated. The contract 
become* void when war is declared. 

(c) A contracts to act at a threatre for #i a months in consideration of a sum paid in 
advance by B- On several occasions A is too ill to act. The contract to act on thoae 
occasions becomes void. 
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ScopeIn 1874. the plaintiff engaged to tow 2014 bighai of land 
with Indigo yearly for nine yean 11281-1289 F. S.) In consideration of a 
sum of Rs. 41 paid to him, at the rate of Rs. 2 per bigfta by C, The land 
Ilea in two villages, viz.. 16H bighas lie in the village of R, the plaintiff 
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bdn$ #p undertenant of this land ; and 4 bighas In another village, the 
.plaintiff being the proprietor of this land. In 1284 F S. the proprietor of 
M llwdected the superior tenant, und.-r whom the plaintiff held \6\4 bighas 
sdpukt village; and the plaintiff's occupancy ot that land ceased then. The 
And aMuit is brought by the plaintiff to be relieved from the contract 
Conttamnto In 1874 so far as the bighas in R is concerned. Held,* 
toil vdere ctn be no doubt chat the contention chat the contract has 
become, since it was made, impossible, is strictly true, and the second 
clause of the section 56 plainly shows that the contract to the extent 
chat It had become impossible, had become void 

The suit was one for recovery of a one-third share which was due on 
account of the arrears ot rem l he plaintiffs and the defendant were 
co-sharers of mania A Originally it had two paths. In path No* 2, the 
plaintiffs had one-third share This f>aui No. 2 was further sub-divided 
into four pathl. Pam No. 2 was allotted to the share of the defendant, 
paui No. 3 to the plaintiffs, path No. 4 to M and paui No 5 to G. The 
partition came into force from 1st lune 19V5. The position was that 
the rents for two years had not been recovered from all the tenants of 
patti No-2 and a sum of Rs. *07-M) was outstanding It was agreed 
between the parties that the defendant will be liable to the plaintiffs for 
the one-third of the amount when realised or it ic is allowed by him to 
be barred by limitation. Held, 9 that there was a consideration for the 
agreement. The plaintiffs as co-sharers were enritled to recover their 
share of rents due from the tenants but for the agreement the plaintiffs 
might have enforced their right in the previous suit. This comes within 
the definition of consideration and the agreement cannot be said to be 
without consideration After there was a partition of path No. 2 into 
su&pauis, the defendant entered into a contract and made himself 
responsible tor the realisation of rents for the two years due from the 
tenants of original path No. 2, even though tney had fallen to the share 
of other pattidats. He might have entered Into an agreement with the 
proprietors of the several paths to enable him to realise the amount. If 
he failed to do that he is himself responsible for the position in which he 
finds himself now. The agreement cannot be avoided on the ground 
urged by the defendant. Section 56, Contract Act, has no application. 

2. Interpretation on the section —The following seventy four 
paragraphs are from the illuminating judgment of Tyabjl, A. J. C«, in the 
case of Hussainbhoy Karimji 3 ;— 

1. Under Paragraph 1- S- 56, Indian Contract Act an 
agreement to do an act impossible in itself is void, that is, not 

T lndei Petshad Singh, v. Campbell, (18*1)7 Cal. 474:8 C. L. R. 
501. 

2. Nirbheram Faite Kurmi, v. Sukhdto Kuhun Kurmi A. I. R. 1944 

Nag. 307 : 1944 N. L. I 366 * I. L R- 1944 Nag. 412. 

3. Hussainbhoy Kaiinyt, v. Haridas, A. I R- 1928 Sind 21 :105 I. C 

319. 



8* 161 UrtWPRIJtAnON OH THE SECTION. 977 

enforceable bf law . S. 2 (g) and (j). Illustration {a) to S 56 indicates 
what is contemplated by pars I as an impediment (to use the language 
of Lush, J,„ in uctpaf 1 rendering the contract impossible of performance i 
the discovery of treasure by magic is impossible. 

2. Paragraph 2, S 56, deals with the case# where the impediment 
supervenes after the contract has been made. It provides that a contract 
becomes void U it is for doing an act which, after the contract is made, (l) 
becomes impossible, or (2) by reason of some event which the promisor 
could not prevent becomes unlawful. The illustrations of supervening 
impediments are : a person going mad wno has agreed to marry ; or being 
too ill to act at a theatre ; war being declared by the promisor** Government 
against the country in which the port is slruaced, from where cargo hat 
to be taken in. 

3. Paragraph 1 thus makes a distinction between the two classes of 
impediments ; the latter class alone it is provided that the impediments must 
not have arisen {viz , the d'»ing of the act promised must not have become 
unlawful) by reason of some event which the promisor could prevent. 
This distinction may have been made either (a) because It is elsewhere 
provided in the 'Vet. that it the promisor has disabled himself from 
performing his contracr in its entirety, the promisee may put an end to 
the contract and become entitled to compensation for any damage which 
he has sustained through the nonrfolfilment of the contract, Ss, 39, 75 ; 
or (b) this distinction may be taken as an intimation that S. 56 does not 
contemplate that any act can become impossible within Its terms by 
reason of some event which the promisor could prevent—that no act can 
be considered to be impossible (as that word is used in the section) 
whose possibility or impossibility depends upon some impediment which 
the promisor could prevent or control. Thus Mukerjl. Ag* C* J., in the 
case of Guinuy* said ; “Impossibility, as an excuse for non* performance, 
must, as a general rule, be a physical or legal impossibility and not merely 
an impossibility with reference to the ability and circumsrances of the 
promisor**. 

4. The act must be not merely impossible for the promisor, but 
impossible in itself. Beaman, 1. says in the case of Karl EttUnger 9 
that the Court must be very sure that rhe acts became “physically 
impossible** 

5. Paragraph 3, S- 56, provides that where one person has promised to 
do some thing which he knew or with reasonable diligence might have 

L Geipoi, v. Smith, (1872) 7 Q. B 104 : 41 L J. Q. B 153 ; 1 Asp. 

hi, C. 268 ; 20 W. R. 332 : 26 L T. 361. 

2. Gubray, v, Ramrusw Gulabmy, 33 C L. 1. 15 J : 63 J. C. 267: 

A. 1. R. 1921 Cal 305. 

3. JCflfl Eolmger & Co, v. Ch Uganda* & Co, A l. R, 1915 Bom. 

232 s 40 Bom« 301; 33 L C, 205 : 17 Bom. L R. 1087- 
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known, and which the promisee did not know, to be impossible or 
unlawful, such promisor mutt make compensation for non-performance. 
This paragraph in terms refers only to pre-existing and not to supervening 
impediments. Thus the part. I refers only to pre-existing impediments 
and only pre-existing impossibility; the second to supervening impediments; 
the third provides for compensation but only in regard to pre-existing 
impediments 

6 There Is one illustration—(c), of the case where the agreement is 
void or not enforceable by law, and yet compensation has to be made 
for non-performance t a contract to marry made by A, who is already 
married, and who is forbidden to practise polygamy. The impediment 
was pre-existing. 

7. What would be the effect where unlawfulness supervenes ? Para Z, 
S. 56, (which alone deals with supervening unlawfulness) excludes 
from tts effect the case where performance has become unlawful by 
reason of some event which the promisor could not prevent; in that 
case, so far as S. 56 is concerned, the contract does not in terms become 
void at all* In other words, If the terms of S 56 were to be strictly 
and literally followed, and if S, 23 would not be there to fall back 
upon, a contract would not necessarily cease to be enforceable, though 
it was for doing an act which had become unlawful. This is one of 
several indications that the section has not been framed very precisely 
or comprehensively: obviously what was intended was that in the 
case of a prevcntlble supervening unlawfulness, performance was not 
excused. 

8. The result Is, then, that a contract for doing an act which becomes 
unlawful may cease to be enforceable in two ways : (a) under S* 23 
where the promisor could prevent by reason of which the act promised 
ro be done has become unlawful : (b) under S 56 where he could 
not. 

9‘ But it cannot have been the intention of the Legislature that where 
the contract becomes void under S, 23 by reason of some event which the 
promisor could prevent, he should be under no liability to pay 
compensation ; the less so, since it is expressly provided by S. 56, para. 3, 
that compensation is payable when the act was known, or with reasonable 
diligence might have been known, to the promisor to be unlawful; and 
this covers a case where it cannot be suggested chat the promisor could 
have prevented the act becoming unlawful. If compensation is payable 
when the impediment could not have been prevented, much more must 
it be payable when it could. Allude to Ss. 39 and 75. Their analogy is 
applicable here also. 

10. Again, had the Legislature Intended to restrict the rule contained 
in para* 3* S. 56, to pro-existing unlawfulness that paragraph—or at least 
that portion of it which refers to unlawfulness as an impediment to the 
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perfotmanceaf the contract ~ would hardly have been placed in $, % 
for the preceding portions of the section refer only to supervening 
unlawfulness: pre-exis tin g unlawfulness is for die first time referred to in 
pm 3: no other part of 5. 56 refers expressly to a contract fot doing an 
act which was unlawful at the time the contract was made. 

11. It may, therefore, be taken that para. 3, S. 56, must govern 
supervening unlawfulness, though it does not do so in terms, vis-, the 
promisor must pay compensation if he could have prevented some event 
by reason of which the act became unlawful. 

12. Equally must para. 3 apply to supervening impossibility though in 
terms it refers only to pre-existing impossibility. The section observes no 
very precise distinctions between pre-existing and supervening 
impedimenta whether of unlawfulness ot impossibility. Nor is it indicated 
that the consideration alluded to in para. 3, (ability to prevent die 
impediment) should be excluded from para 3 ; rather It is the other way. 

13. The rule contained in para. 3, S. 56, even if taken in the broader 
significance above stated, deals with one out of several alternative sets of 
circumstances which are suggested by its own terms; and as stated in 
Horiockl “when a Statue provides that in certain events a certain result 
shall ensue, it is plainly not enacting what is to result in other events. 

14. Confining the remarks to impossibility, the paragraph deals only 
with the case where the promisor knew and the promisee did not know 
that the set was impossible. Three other alternatives suggest themselves: 
(1) where both parties knew, (2) where neither knew, (3) where the 
promisee knew but not the promisor. 

15. Where both parties know all the facts (as would ordinarily 
be presumed where the contract is for a commercial purpose between 
parties usually engaged In that branch of commerce) what Inference 
would the Court draw ? It would be a strong thing to hold in such 
circumstances that the act was impossible; for obviously the parties 
considered it possible; otherwise they would not have solemnly entered 
Into a contract for doing It. This consideration may make the Court 
retrace its steps and enquire whether, as a matter of fact, the parties 
did know the true circumstances. If the impediment relied upon is such 
that It renders the performance of the contract indeed impossible, the 
Court may find it more reasonable to conclude that the existence of 
the impediment ot the apprehension of its possibility could not have 
been present to the minds of the parties, since the other alternative 
open to the Court would be to hold that the parties made s contract 
which no sane man would make. This course as observed in the case 

l. Hosiodb, v. Btd, (1916) 1 A- C. 486 . 85 L. J. kfB. 602 . 60 & J. 
236:21 Com. Ca*. 201; 32 T. L R. 252 s 114 L T. 193. 
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of Humandrai Fulchand 1 is to be distinguished from postulating thi t 
reasonable men would have been likely to agree one kind of liability 
and not to another* and from thui concluding that, whatever the words 
of the contract say* that kind of liability* and that alone, is the obligation 
of the contract”. 

16* It might in some cases seem likely that an act was not considered 
Impossible by the parties at the time of contracting, but only perhaps 
to be accompanied by difficulties which might or might not be 
surmountable in a commercial sense, and that in any case the promisor 
took the risk of not being able to perform the act; for “there is nothing 
surprising in a merchant binding himself to procure certain goods at 
all events* It is a matter of price and of market expectations. No doubt 
it is a speculation but many dealings, even in cotton goods or in sugar, 
“are of that character” : Humandrai Fulchand} 

17* In such a case there would be no object in embarking on a 
fruitless discussion of the question whether the act was or had become 
impossible in the opinion of the Court; for the merchant who has so 
bound himself cannot be heard to say (in view especially of para. 3, 
S* 56) that he should be relieved from the consequences of his failure 
to perform what with full knowledge he undertook to perform; or 
perhaps the case may be put in this way, that the contract being to 
deliver the goods, or to pay damages, though the Court may be satisfied 
as to the former alternative being impossible, it will not be satisfied that 
payment of damages is also impossible, unless its impossibility has been 
tested in execution of a decree. 

18. Thus in the attempt to enforce S. 56 In accordance with its 
strict terms it becomes necessary to fall back upon the words of Lord 
Blackburn : “The first thing one has to look to is the form and nature 
of the contract declared upon : Geipal. 3 See also Lord Parker in the 
case of TampUn steamship .* 

19. in order to qualify the mind for the construction and 
interpretation of a business bargain expressed in the language of 
commerce, the Court has to appreciate the methods and point of view 
of business men: Humandrai Fulchand 1 ; and in cases similar to the present, 

1. Humandrai, Fulchand, v. Pragdas Budhsen, A. L R. 1923 P. C. 

54 (2): 44 M. L. J. 498 : 32 M. L. T. 171 : 25 B. L, R. 537 : 
72LC. 485:27 C. W. N. 878:47 Bom. 344:50 I.A.9: 
38 CL. J. 248; 18 M. L W- 441: 1923 M W. N. 547: 
4 L. R.P. C. 61. 

2. G eipal, v. Smith, (1872) 7 Q. B. 104 : 41 L. J. Q. B. 153 : 1 Asp. 

M. C. 268 : 20 W, R. 332 : 26 L. T. 361. 

3. Tamptin Steamship Co, v> Anglo Mexican Petroleum Produces Co, 

(1916) 2 A* C 397 : 2J Com. Cas. 299: 85 L.J.K. B* 1389; 
32 T, L R, 677 ; 115 L. T* 315 : 13 Asp. M. G 467. 
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the Interpretation of the contract may consist in an adjustment between 
the conditions and difficulties In the way of performance on the one 
side and the rigidity of the obligation undertaken by the promisor on the 
other. That adjustment may consist in the conclusion that the promisor 
made an absolute contract; or the Court may find it difficult or 
impossible to come to the conclusion that the contract was Intended to 
be absolute, and to provide even for the event that has taken place- 

20* It seems necessary to pursue the other alternatives to the 
other alternatives to the case stated in para. V S. 56 mentioned above In 
practice the facts do not always fall in clearly distinguishble categories* 
The considerations to which reference has been made, both* those 
contained in S. 56 and those mentioned In decided cases, apply 
to all alternatives, with greater or less cogency. They all tend to 
encroach on that branch of the law which makes contracts 
conditional or contingent upon certain terms: Ss. 31 to 36, Indian 
Contract Act The condition may be implied as well as expressed. S. 56 
itself may be considered in the light of a term which is implied in 
accordance with the principles on which implications are made in 
contracts* 

21. The result may, therefore, be summed up as follows :— 

(a) Section 56 contemplates that a contract may be void under its 
provisions and yet compensation may be payable by the person 
who is unable to perform It whether the impediment is 
impossibility or unlawfulness, and whether the impediment 
existed at the rime of the contract or supervened. 

(b) The question whether compensation is payable or not depends 
not merely on (i) whether it can in an abstract manner be 
said that the act agreed to be done is impossible (in itself) or 
unlawful, but upon (ii) the knowledge as to the act being 
impossible or unlawful, as well as the promisor using 
reasonable diligence in obtaining chat knowledge; but this 
knowledge or absence of diligence must be coupled with (iii), 
the want of knowledge on the part of the promisee; and 
finally It depends also upon (iv), whether the promisor could 
have prevented that event which renders the act unlawful; In 
particular if the promisor knew, or with reasonable diligence 
might have known and the promisee did not know, that the 
act promised to be done was ( or jembie would become) 
impossible or unlawful, compensation must be made. 

(c) The real question that must be considered, when it has to be 
determined, whether S* 56 is applicable or not in any suit, 
except where the contract is sought to be specifically enforced. 
Is not whether the contract was or became void, but whether 
the promisor has to make compensation for aoivperformancei 
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M) Anticipating the rcault of what the Court hat about to mtf, 
a fourth conclusion mey be added: that the substance of S 56 
(vb., the payment of compensation being excused) can only 
apply when there is no contract to the contrary, and that 
this la hut stating In ocher words that S. 56 must be read 
(when possible) as an Implied term in co nt racts. 

22. Considered in this light, the law in India does not stand on a 
basis aery didetent from that of England, and the significance of the 
decision of the Privy Council in Humandrai Fulchand,' becomes clear, 
lord Sumner in that case referred to the discussions and decisions in 
England on the doctrine of “frustration" in such terms as to show that 
they were applicable to India, as well as the principle of Taylor* and of 
the Coronation cases.*' 4 This vtew might be difficult to reconcile with the 
Interpretation of S. 56, w hich fixes its centre of gravity in the statements 
contained in the first two paragraphs of the section, but it agrees with 
the interpretation to which the examination of all its provisions has led. 

23. Approaching the question from another aspect, It seems thst the 
rule absolving ■ party from payment of compensation, as derived from 
S. 56, cannot, be intended to prevail In any particular case where there Is 
a contract to the contrary. To go on further: if the contract contains an 
alternative to the primary contract, that the promisor for any reason 
(whether impossibility or other cause) may at his option elect not to 
perform the primary contract and may instead thereof do something 
else, e.g., pay a sum of money not by way of penalty but as a reasonable 
compensation (S. 74), then clearly S. 56 would be ineffective to relieve 
against the performance of the latter alternative on the ground that the 
former Is or became impossible. Or it may be stated in Lord Wrenbury's 
words in the case of Hotlock* : "If a party has expressly contracted to 
do a lawful act, come what will-lf. in other words, he has taken upon 
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54 (2) j 44 M. L ). 498; 32M-L.T. 171: 25 B. L. R. 537: 
72 I- C. 485 : 27 C. W. N. 878: 47 Bom. 344 : 50 I. A. 9: 
38 C. L J. 248:18 M. L. W. 441; 1923 M. W. N. 547. 
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Taylor, v. CadweB, (1863) 3 B.&S. 826 : 32 L. J- Q. B. 164 • 
8 LT. 356: 11 W. R, 726. 

KreU, v. Henry, (1903) 2 K. B. 740 : 72 L. 1. K. B. 794 • 52 W R 
246 : 89LT.328:19T.L.R.711. 


CMl Sender Co-operative Sodety, v. General Steam Navigation Co 
(1908) 2 K. B. 755; 72 L. J. K. B 933 : 52 W. R. 181: 89 L T.* 
429 :9 Asp. M. C. 477 : 20 T. L. R. 10. 

Hortock, v. Beal, (1916) 1 A.C.486 : 85 L.J.K.B. 602 : 60S.J. 
236 : 21 Com. Cm- 201: 32 T. L.R.252: 114 L T* 193- 
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himself the risk of such a supervening cause— (vfc.* » supervening aiu»e 
beyond the control of either pert? by which the performance of the 
contract has become impossible)—he is liable* tf it occurs, because by the 
very hypothesis he has contracted to be liable* 

24. If S, 56 (by which the Court means the provision contained in it 
as regards payment of compensation) can be excluded by an express term 
in the contract, it may equally be excluded by an implied term, and the 
question resolves Itself into whether there is an express or implied term 
that on non-fulfilment of the contract, caused by the impediment which 
arose, compensation shall be payable or performance excused* This Is 
not different from the law as it has been laid down in England, that the 
relief on the ground of impossibility is to be ultimately referred to a term 
of contract—a term whether express or implied in the contract, and 
implied either from other express terms and the nature of the contract 
or the surrounding circumstances, but to be implied only on a 
consideration of the principles explained by the authorities. Lord 
Lorebum's oftcn-quoted words in Tamplin’s case 1 are to the effect that 
an examination of the decisions reviewed by Lord Atkinson in Horlock, 9 
“confirm him in the view that where our Courts have held Innocent 
contracting parties absolved from further performance of their promises, 
it has been upon the ground that there was an implied term in the 
contract which entitled them to be absolved' 1 . 

25. Lord Atkinson then refers to three forms in which the power of 
absolving from performance has been put, the third of them being that 
which he adopted : “(l) That performance has become impossible and 
that the party concerned did not promise to perform an impossibility, (2) 
that the parties contemplated a certain state of things which fell out 
otherwise. (3) in most of the cases it is said that there was an Implied 
condition in the contract which operated to release the parties from 
performing it": and concludes : “and in all of them 1 think that was at 
bottom rhe principle upon which the Court proceeded. It is, in my 
opinion, the true principle, for no Court has an absolving power* but it 
can infer from the nature of the contract, and the surrounding 
circumstances, that a condition which is not expressed was a foundation 
on which the parties contracted". 

26. Lord Parker emphasises that the condition is to be implied on 
the contract itself, and not “something entirely it Hors the contract," and 
says ; “It is, of course, impossible to imply in a contract any term or 
condition inconsistent with Its express provisions, or with the intention 
of the parties as gathered from those provisions " 


1. Tampiin Steamship Co , v. Anglo Mexican Petroleum 

(1916) 2 A. C. 397 : 21 Com* Cas. 299 : 85 L- 
32T. L*R. 677 ; 115 L. T. 315; 13 Asp- M.C. 

2, Horlock, v. Beal, (1916) 1A.C. 486 : 85 L.J.K.B. 602:608-1. 

236 : 21 Com* Gas 101:31 T.L-R.252: U4LT- 193- 
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21. ioid Haldane's remark* in another omI are also suggestive at 
to dte interpretation of S. 56- He says: “Whether, in accordance with 
die modem tendency, the question la treated aa one of construction, and 
the exception It formulated at implied, or whether, aa appears to hare 
bean die real ground of die judgments in Body* the question to regarded 
rather at one of a common mistake ... doe* not matter. What to clear 
to that where people enter into a contract which to dependent for the 
poestbUity of Its performance on the continued availability of the 
tuhjectmatter, and that availability cornea to an unforeseen end by 
reason of circumstance* over which it* owner had no control, the 
owner it not hound unless it to quite plain that he hat contracted to be 
so”. 

28. Though S. 56 may at first sight appear to give to Courts an 
absolving power (to use Lord Lorebum’t phrase) independent of the 
power to infer an Implied term in the contract, yet it icems for the 
reason* already atated. that on the interpretation of the section no less 
chan on general principles that power can, from the necessity of things, 
only be exercised on lines similar to those indicated in the English 
decisions, though, of course, with special regard to the consideration 
referred to in paras 2 and 3, Sec. 56. So that the impediments which are 
recognised as having an absolving force in S. 56 must be put on a footing 
of equality with the impediments having similar force in England. If 
the section to read in the light of Lord Watson’s remarks in Dahlo* it 
might be said that in the absence of something to the contrary it to not 
fair and reasonable to expect that parties should have agreed to pay 
compensation for not doing what unexpectedly turns out to be impossible 
or unlawful. Of course, if that last sentence from Lord Halsdane in 
Pi r.1 Lint’s case 1 to taken, then it must be read as not being restricted 
to the possibility being dependent on the availability of the subject-matter 
but to of hf situations where the performance becomes Impossible. 

29. By reading S. 56 Into the contract, not considering it “as 
something entirely dt hors the contract”, though the meaning of the 
words "becomes impossible” in para 2 will not be freed from ambiguity 
which surrounds them, yet the ambiguity will become taocuous. Had 
die s tcfi™ to be taken by itself to seems that the words would have to 
be Interpreted in the rigid tense which Mooketji sad Beaman, JJ., adopt 
If, however, the reasoning as a bove adopted to correct, then, considered 

’ ’ i Bonk ~LteUd, v. CapelS Co, (1919) A.C.435: 88 L.J.K.B. 

’ ill S 63 s. J. 177 S 120 L. T. 129 : 35 T. L R. 150:14 Asp. 
M* C- 370* 

2. Batfcv.De Crespigny, ( 1869) 4 Q. B. 180; 38 L.J.Q.B.98: 
17 W. R.494; 19 L.T. 681. 

1 DsMoi v. Nelson, (1881) 6 A. C. 38; 50 L. J» Ch. 411; 29 W, R. 
543; 4 Asp* ht- C. 392 : 44L* T» 381* 
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from one tapect, gtang the word* that rigid mousing does nor necessarily 
doge the doom against the absolving powers of the Court on the 
emergence of a totally unexpected and unprovided for impediment; foe 
the provision in the section for the case of one clast erf impediments 
does not mean that "no other impediment will constitute a change of 
circumsta nce s such as to entitle the promisor to treat the contract at an 
end ”: Bank Line’s erne. 1 While if the matter h considered from another 
aspect, the rigidity of the obligation undertaken and the mean* of 
performance must be adjusted to each other ; or if It la preferred to put 
it so, the word "impossible” must be interpreted as though it were In foe 
mouths of the parties at the time when they were entering into the 
contract, and in doing so, where the contract is a commercial contract, 
impossible” may mean—and not always does so mean—"impracticable 
in a commercial sense”: per Lord Lorebum in Horloch.* The principles 
on which a term is implied in a contract that a party shall in certain 
circumstances be absolved from performing his agreement have been 
much convassed in England and are not easy of statement* 

30. Where the existence of some particular specified thing is 
necessary, and known from the nature of the contract to be necessary as 
the foundation of what was to be done under the contract, it seems, in 
the light of the development of the law, easy to imply, as was done In 
Tay Iot* or a term that if that necessary foundation for the performance 
of the contract perishes without breach on the part of either party of 
any term of the contract, or of any other legal duty, then the parties 
shall be excused for not performing that which cannot be performed* 

31. When the principle is stated, it is assumed that some physical 
object is directly involved in the performance of the contract as to 
which thing itself he has contracted to do or not to do something else— 
Metropolitan Water Board 4 as where a theatre is agreed.to be rented and 
it is burnt: Taylor,* ; or a specific crop sold and it perishes by disease 
Howell* or machinery agreed to be erected in premises which are 
accidentally burnt down Appleby .• 
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Metropolitan Water Board, v. Dick, Kerr 9 Co, (1918) A. C. 119 : 
87L.J.K.B-370:117 L.T-766:82 J. P.61: 23 Com. Cm. 
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32* The cue ft not very different where a person is to involved 
especially where the contract Is for services to be peraonally rendered, as 
where an actor hu agreed to act at a theatre, and he Is too ill to do so, 

S. 56, HI. (e) Robinson,1 Paustard, * and Metropolitan Water Board * or 
Where a seaman hu agreed to serve on a voyage and he is sent home by 
a naval Court for giving evidence at a trial: Melville* or where he is 
captured by a hostile State u appears from this cue * Lord Shaw hu 
referred to the Roman law under which “the solution of a contract 
obligation wu frequently given from the cue of a promise with regard 
to a slave. In such a cue, If the slave died or w as manumitted before being 
handed over, the contract wu at an end. The vendor, however, remained, 
of course, answerable if he was responsible for what had occurred"—If he 
had himself killed the slave or set him free. In all cases, however, where 
no fault attached, the failure of the corpus cerium releued the contracting 
parties: Horlock* 

33. Similar results follow where the particular thing which is directly 
Involved u the foundation of the thing contracted to be done does not 
indeed perish but is requisitioned by the Government: Shipton, Anderson 
9 Co.,* where the article (u a ship) is requisitioned not absolutely but 
for a limited period of time, the question may arise whether it is 
requisitioned for such a length of time as to substantially Invade the 
rights under the contract or whether there was a negligible interruption : 
Tooiptine's case." Again, though the thing may not have totally perished, 
it may suffer such extensive damage, that it would not be reasonably 
practicable to repair it as the expenses of repairs would be such that no 
man of common sense would incur it. In the case of Moss* where Maule, ]-, 

1. Robinson, v. Davison, (1871) 6 Ex. 269 : 40 L. J. Ex. 172: 19 W. R. 

1036 : 24 LT. 755. 

2. Paussard, v. Spiers, (1876) 1 Q. B. D. 410 : 45 L. J. Q. B- 621: 

24 W. R. 819: 34 L- T. 572. 

3. Metropolitan Water Board, v Dick, Kerr & Co, (1918) A. C. 119 : 

87 L J. K. B. 370 : 117 L. T. 766:82 J. P. 61:23 Com. Cat. 

148: 16 L. G. R. 1: 62 S. J. L02 : 34 T. L. R. 113. 

4. MekriUe, v. De Wolf, (1855) 4 E. &. B. 844 : 24 L J. Q. B. 200 : 

3 W. R. 401 : I Jur- (N. S.) 758 : 3 C. L- R. 960. 

5. The Friends, (1801) 4 C. Rob. 143: 165 E. R. 65. 

6. Horloclc, v. Beal, (1916) l A. C. 486 : 85 L J. K. B- 602 ; 60 S ). 

236 ;21 Com. Cat. 201 : 32 T. L R. 252 : 114L T. 193. 

7. Shipton, Anderson 6s Co, v. Harrison Brothers 9 Co, (1915) 3 K. B* 

676 1 31 T. L. R. 598: 84 L. J. K. B- 2137. 

8. TampUn Steamship Co, v. Anglo Mexican Petroleum Products Co, 

(1916) 2 A. C. 397 :21 Com. Cas. 299:85 L.J.K.B. 1389; 
32 T.LR. 677 * 115 L. T. 315 ; 13 Asp. M. C. 467. 

9. Moss, v. Snwtn, (185J) 9 C> B< 94 : 19 L. J. C. P. 225 t 14- Jar. 1003. 
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give* the instance erf 1 a man dropping a shilling in deep water: though 
it might be possible to recover it by some very expensive contrivance. It 
is said to be lost: and Lord Shaw gives from the Digest the cage of land 
contracted to be sold having, through no fault of the promisor, become 
extra commerdwm : Horbck ' In Baity, 3 a restrictive covenant relating to 
land wag discharged because the Land itself was compulsorily acquired 
for building a station, and the capture of a ship on which the service is to 
be performed has the tame effect as capture of the seaman who has 
agreed to serve : HotlockA 

34. These cases merely illustrate the operation of the condition that 
the thing or person directly Involved In the contract should perish in 
fact, or in the contemplation of the law, in order to relieve the patties# 

35. The rule becomes more complicated where the existence of no 
physical object or person is necessary as the foundation and the necessary 
basis of what was to be done under the contract, and yet there might be 
the failure of something which was at the basis of the contract in the 
mind and intention of the parties s Hotlock* : or the non-existence of a 
state of things assumed by both parties as the foundation of the contract 
as the necessary assumption in order that the purpose and the object of the 
contract maybe attained: Horlocfe.l In the case of Ktell,* that something 
was that the Coronation procession ot King Edward VII would take 
place on a particular day and pass along a particular route* In a Bombay 
case* the contract to pay a monthly rent was taken to have been entered 
into on the assumption that the authorities would permit quarrying. 

36. Krell 3 laid down that what was to be done Is first to ascertain# 
(not only from the terms of the contract but, If required, from necessary 
inferences drawn from surrounding circumstances recognised by both 
contracting parties), what the substance of the contract is; the next 
step is to ask whether it is necessary to assume that a particular state 
of things shall exist for the foundation of that substantial contract; 
that both parties regard it as the foundation of the contract, and neither 
patty contemplates that it may not exist; so that though the obligation 
undertaken is general and unconditional, it te not undertaken with 
reference to the possibility of the contingency which afterwards 
occurred : “the contingency which has arisen is treated, in the absence 
of a contrary intention made plain, as being one about which no b arga in 


1. Hot Jock, v. Beal, (1916) 1 A .C. 486 85 L. J. K. B> 602:60 S. J. 

236 ; 21 Com. Cas. 201 : 32 T. L. R. 252 : 114 L. T. 193. 

2. Baity , v. De Cr esjxgny, (1869) 4 Q B. 180 : 38 L. ]*Q.B»98s 

17 W. R. 494 : 19 L. T. 681 

J. K«B, v. ftan. n#)H 2 K. B. 7« . 72 L. J. K. B. 794: 52 W. R. 

246 ; 89 L. T. 328: 19 T. 1. R. 711. 

4. Goculdas Madhav\i, v. Narsn Yen taft (1889) 13 Boa. 630. 
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was made at all : TampUn’s ate. 1 What It meant is that It is not 
within the contract. Batty* am occurrence which neither patty can 
reaaonably be supposed to have contemplated : Goculdas Madhanft.* 

37. Vaughan Williams, L< to KreU,* was dealing with rooms 
hind lor the purpose of teeing the Royal Coronation procession- He 
distinguishes the hypothetical cate of a cabman engaged to take some 
one to Epsom on Derby day at a suitable enhanced price lor such a 
Journey, say £ 10- The parties to such a contract would not, he says, 
be discharged if the race at Epsom for some reason became impossible, 
because though the purpose of the engsgement would be to go to tee 
the Derby and the price would be proportionately high, yet the cab 
will have no special qualification for the purpose which led to its 
selection for the particular occasion. Any other cab would bave done 
as well. Whereas in the case of the Coronation, the Coronation 
procession and the relative position of the rooms was the basis of the 
contract as much for the lessor as the hirer- 

38. Even this form of the rule is comparatively simple where there 
Is a common adventure, such as a sea voyage, in which both parties. 
Viz, the shipper and the charterer are interested and both are embarking. 
Here the object and the purpose of the contract may dearly be the 
commercial adventure, and if that is frustrated, though a nominal 
performance of the letter of the contract may be possible and offered, 
the contract so sought to be given effect to, may in the reality be a 
different contract from that made between the parties; that different 
contract cannot be Insisted upon at the will of the one party 
without the concurrence of the other. 

39. The whole law on the subject has been referred to by Lord 
Sumner as the "principle of frustration", Bunk Line Ltd* and as the 
doctrine of frustration in Humandrai's case.* That expression seems 
to have originated in the case of Jackson, 1 where it was agreed that a 


1. Tamp tin Steamship Co, v. Anglo Mexican Petroleum Products Co, 

(1916) 2 A. C- 39?. 21 Com. Cas. 299 : 85 L. J. K, B. 1389 : 
32 T. L. R- 677 : 115 L. T- 315 : 13 Asp M. C 467. 

2. Batty, v Oe Crespigny, (1869) 4 Q. B. 180 : 38 L. J. Q. B, 98: 

17 W. R. 494 : 19 L. T. 681. 

3. Gocutdas M adhaoji, v. Narsu Yenkuji, (1889) 13 Bom- 630. 

4. KteU, v. Henry, (1903) 2 K- B. 740 . 72 L. J. K. B. 794 ; 52 W- R. 

246 - 89 L. T. 328 : 19 T. L R. 711. 

5. Bank Line Ltd, v Capel & Co, (1919) A. C. 435 : 88 L J. K- B. 

211 :63 S J. 177 : 120 L. T. 129 : 35 T. L. R. 150 :14, Aspi 
M. C. 370. 

6* Humandraji Fukhand, v. Pragdas Budhsen, A- L R. 1923 P. C. 
54 (2): 44 M. L. J. 498 : 32 M. L. T. 171: 25 B. L. R. 537 : 
72L C. 485: 27 C. W. N. 878. 47 Bom. 344: 50 L A-9: 
38 C.UJ. 248: 18 M- L. W. 441: 1923 M.W.N. 547: 
4LR.P.C61. 


7. J b ck s o n, v. Union Marine Insurance 
44L-J. C. P. 27 :2 Asp- M. C. 435 
169. 


Co, (1875) 10C P.125: 
i 31 LT. 789 : 23 W. R. 
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ship would arrive within a reasonable time K Nevpwt- On the wap 
do Newport it struck rocks tnd could not arrive within time; the delap 
being caused bp peril* of the sea w«s excused bp an express term of due 
charter, so that the «hip owner was expressly relieved from liability to 
pay compensation for the delay- It was further held that there was abo 
an implied term, viz., that the voyage would be completed within season; 
the express term excusing delay caused by the perils of the tea was thus 
taken to be subject to the implied term (the latter not being inconsistent 
with the former) that the delay would not alter the aeaaon of die 
voyage, converting a spring voyage into an autumn voyage s “The season 
within which the adventure was to be carried out was, In fact, of 
importance to both parties to the bargain and It was thus easy to imply 
a condition, that if the voyage became impossible of completion within 
that season, the contract should be at an end : Lord Parker in TampUn's 
case”.' Bramwell, B, had put it thus In Jackson, 3 : “If this charter 
party be read as a charter for a definite voyage or adventure—not 
precisely defined by time or otherwise, but still for a particular voyage, 
arrival ar Newport in time for it is necessarily a condition precedent". 
Similarly in Geipal ,* the object of both parties was the carrying out of 
a commercial speculation which was frustrated by a blockade of the 
port of discharge, and both parties were held to be relieved, “The 
charter is only in existence so long as something has not happened to 
put an end to the purpose of the parties entering into it : See Plckford, 
L. J. In this case 4 

40 Thus, Instead of the perishing of a physical object here is a 
commercial adventure or purpose which both parties contemplated; and 
the doctrine is not applicable where the failure of the charterer’s 
intention (to send a cargo of sugar) does not frustrate the owner's 
purpose, the owner not being bound to recognise the charterer's object: 
Hudson.* On the other hand, where the adventure is common 
and it Is frustrated, It follows that both parties are discharged from 
the contract: Jackson* and Bank Line Ltd.* _ 


1 . 


2 . 


3. 


4. 


5. 

6 . 


Tamblin Steamship Co, v. Anglo Mexican Petroleum Products Co, 
(1916) 2 A. C. 397 t 21 Com- Cas. 299 : 85 L. J. K. B. 1389: 
32 T L. R. 677 : 115 L T. 315 . 13 Asp M C. 467. 

Jackson, v. Union Marine Insurance Co, (1875) 10 C. P. 1251 
44 L. J. C. P, 27 : 2 Asp. M. C. 435 : 31 L. T. 789 : 23 W. R. 
169. 

Geipal v. Smith, (18721 7 Q B. 104:41 L.J.Q. B. 153:1 Asp. 

M. a 268 : 20 W R 332 : 26 L. T. 361. 

Co u ntess Warwick Steamship Co, v Le Nickel Sodete Anonym*, 
(1918) 1 K. B. 372 : 87 L. J. K. B. 309 : 118 L. T. 196 : 14 Asp. 

M. C. 242 : 23 Com Cas. 231. 

Hudson, v. HiU, (1874) 43 L* J- C. P« 273 1 2 Asp. M. C. 278: 
30 ll T 555 

BadOtoe Ltd, v. Capet 9 Co. (1919) A. C. 435 :88 L J. K. B. 
Ml :63S.J. 177 ? 120 LT. 129 : 35 T. L. R. 150 : 14 Asp. 
M>G370. 
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; 4J. Bat though the case* relating to frustration of the common 
adventure take the law much further than those based on the existence 
df i physical object which is necessary as the very foundation of the 
contract* the cases, as far as have been considered, do not go the length 
of saying that if the contract is entered Into under one set of circumstances 
and before it can be performed, the circumstances get so altered as to 
enhance enormously the burden on one of the parties co perform it, or 
eyen to make it Impossible for him to do so, he must be excused. In the 
former case the Court concludes that the expressly or impliedly 
underlying object of the contract was a particular adventure of some 
purpose which was common to both parties, that either through the 
destruction of a physical object or through the alteration of other 
dmimsrances that adventure or purpose cannot be carried through, so 
that neither party can attain what the performance of the contract was 
intended to give to each of them. But in the latter case only one of the 
parties (the promisor) is directly concerned with the altered 
circumstances; he entered into the contract when certain means or 
facilities tor performance were available, at the time of performance he 
finds that they are not; the promisee may have no knowledge or at least 
no concern with those means or facilities. The cases which come near 
the last mentioned circumstances (and those are the circumstances with 
which theCourthasto deal) arc the following. l ~ 9 Unfortunately complete 
reports of these cases are not available. 

42. Before the cases oi Huhan & Co 1 and Woodjield Steam Shipping 
Co.** arc to be considered, reference may be made to a point out of an 
extension of which these two cases seem co be decided. Though S. 56, 
Indian Contract Act, In terms puts the contract on the same basis, 
whether the impediment is impossibility or unlawfulness (except on the 
one point in para 2, S. 56 to which reference has already been made 
before) the English law seems to have differentiated the effect of the two 
classes of impediments. In the case of supervening impossibility the 
reasoning seems to have been that the promisor, having taken upon 
himself a certain liability he should be bound to his own promise : In 
the case of supervening illegality, it was held that “it is not reasonable to 
suppose that the Legislature, while altering the condition of things with 
reference to which the covenantor contracted, intended that he should 
remain liable on a covenant which the Legislature itself prevented his 
folfiBtag: Baity .* 

1, H niton & Co, v. Chadtt'ick & Taylor Ltd, (1918) 62 S J. 329 7 

34 T. L. R. 230. 

2. Woodjield Steam Shipping Co., v. Thomson & Co, <1919; 64 S. J* 

67 : 36 T. L. R. 43- 

3* Baity* v> De Crespignj, (1869) 4 Q, B* 180 . 38 L. J. Q. B. 98 : 
17 W. R. 494: 19 L. T. 681* 
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41. Where the lew creates a duty on a charge and the party is dta- 
abled to perform it without any default in him, there the law will excuse 
him. But “where rhe party by his own contract creates a duty or charge 
upon himself, he is bound to make it good .. notwithstandlng any accident 
by inevitable necessity, because he might have provided against it by hb 
contract: Clifford. * 

44. Hence the question of supervening impediment has been most 
often, perhaps always, considered by the Courts in England in connexion 
with some action by the Legislature or the Executive Government, the 
supervening impediment of unlawfulness or impossibility caused by an 
act of State. Thus Macardie, J., seems to restrict the impediment to 
trading with the enemy or administrative intervention . and see the case 
of Blackburn Bobbin & Co. 7 In any cast the question has often arisen 
whether there was really a total prohibition, an absolute impediment, or 
merely a temporary suspension. 

45. The applicability of the doctrine depended (as alluded to before) 
on the duration of the period during which the performance of the 
contract became illegal or was otherwise prohibited or made impossible 
by State interference. It was recognized that the impediment may not be 
quite absolute and final, but only temporary, and yet its duration may 
be so great as to place the parties in totally different circumstances at 
the time when performance could at all be contemplated from those in 
which they were when the contract was entered into. The question to 
which the Court addressed itself in those cases (according to Lord 
Blackburn as quoted by Lord Loreburn) was whether “the delay in 
carrying out the contract caused by something tor which neither party was 
responsible, was so great and long as to make it unreasonable to require 
the parties to go on with the adventure, entitled either of them, at least 
while the contract was executory, to consider It at an end. This was 
paraphrased by Lord Lorebum in Tamplin’s case 3 as follows: “This seems 
to me another way of saying that from the nature of the contract it 
cannot be supposed the parties, as reasonable men, intended it to be 
binding on them under such altered conditions”. 

46- If this paraphrase, which is adopted by Lord Atkinson in the 
Metropolitan Water Board* is to be read irrespective of the facts of the 

.77 Clifford, v. Watts, ( 1870) 5 C. P. 577 : 40 L. ). C P. 36 : 18 W. R. 

925 : 22 L- T 717. 

2. Blackburn Bobbin & Co, v. Alien & Sons, 0918) 1 K. R. 540: 
118 L, T. 222- 

3 TamtMn Steamship Co., v. Anglo Mexican Petroleum Products Co, 
(1916) 2 A- C 397 : 21 Com. Cas. 299 : 85 L. /. K. B- 1389 s 
32 T. L R. 677 : 115 L T. 315 :13 Asp. M. C. 467. 

4. Metropolitan Water Board, v. Dick , Kerr & Co, (1918) A. C 119 : 
87 L* ]- K- B. 370 : 117 L T. 766: 82 J P. 61: 23 Com. Cas. 
148:16 L. G. R. 1 :62&J.102;34 T.LR.U3. 



992 


lCb.IV 


TXXWftlTATlON ON TB* MCTIOM. 

CMC, it would tapir that (he change of condition* absolving 
« pater from the duty td perform hie contract need not be 
baaed on State interference nut on the performance being delayed. In 
other word*, if the parties are relieved on the ground that the 
impediment hu delayed the performance and chat the delayed 
perfor m ance muit be under condition* totally altered, from thoee 
originally contemplated, ought they not to be relieved if the alteration in 
the conditions to sudden and without any delay ? Or ought the rule to 
have no operation on cate* where the contract has to be performed at 
a particular time and no question of delay can arise ? This latter point 
seems to he Involved in the lat*r summing up by Lord Atkinson when he 
says that the intention of the parties was “that they should, without any 
default on their respective parts, be each lefr.-free to exercise the rights 
end discharge the obligations that the contract conferred and imposed 
upon them ; that the continued existence of that freedom of action till 
the contract was performed must have been in their contemplation at 
the very foundation of it at the time they entered into it; and that to 
give effect to that Intention a condition should by implication be read 
Into the contract to the effect that the obligation to perform it should 
cease if by vis major, *uch as the action of the Executive Government of 
this country, they should be deprived to a very substantial extent of their 
freedom of action . Metorpolitan Water Board. 1 

47. The Metropolitan Water Board’s case 1 was referred toby Lord 
IHnlay, L C. as “• discussion of the doctrine that a contract may be put 
an end to by vital change of circumstances : Bank Line, Ltd." 

48. Lord Finlay, L. C. himself applied that doctrine in this way : 
There was a clause in the charter that delivery was to be between the 1st 
and 30th April 1915 ; after the latter date the charterers were to have the 
option of cancelling the charter, and Lord Finlay said as to this : “If, 
owing to unforeseen circumstances, it became impossible for the owners 
to deliver under the charter party until many months after the end of 
April, the whole character of the adventure would be changed. A 
charter for twelve months from April to clearly very different from a 
charter for twelve rnoncht from September". Later he said (p.443).* 
“The second question must, therefore, be determined, vis.. Did the 
requisition of the vessel end the detention under It constitute e change of 
circumstances such as to entitle the owners to treat the chatter at an 
end ? And he answered it in the affirmative, notwithstanding the fact 

1. Metropolitan Water Board, v. Dick, Kerr 9 Co, (1918) A. C. 119; 
87 L.). K. B. 370 : 117 L. T. 766 ! 82 ). P. 61 : 23 Com. Cm 
148 :16 L. G, R- 1 : 62 S. J. 102 : 34 T. L. R. 113. 

2« Bank Line lid, v. Caprf 9 Co, (1919) A. C. 435 : 88 L J. K. B, 
211 : 63 S. J. 177 : 120 L. T. 129 s 35 T. LR> 150 : 14 Aap, 
14. C. 370. 
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that the shfoownera could procure the release of the vessel by providing 
another vend instead, because he said there wes no obligation on foe 
owners to do this for the purpose of carrying out the charter**. Lord 
Sumner add with reference to this point that "they had not contracted 
to make this special effort for the benefit of the charterers. It is true 
that when they did so for their own benefit they succeeded: p- 450 of 
<!919) A, C” 

49. The question then may be considered as involving the 
determination of the point whether the circumstances were so altered as 
to require special efforts on the pan of the promisee which were not 
part of the contract. 

50. Lord Sumner proposed to himself the question ss to foe 
circumstances that lead to the dissolution of the contract. He said: 
"The principle of frustration is rendered difficult by some uncertainty 
as to the tests to be used. In what terms, "he asked," ought foe 
circumstances to be defined, which lead to the dissolution of foe 
contract, and who is to apply them, the Judge or the Jury t, Bank 
Line Ltd.' "He quotes the words of the judges and then says: 
“Ultimately the frustration of an adventure depends on the facts of 
each case, but, it is no easy matter to direct the jury-.-*'. He then 
cites Lord Watson’s remarks In P ahlo, a to which reference shall be 
made a little later, and says ; ‘The phrase’’ goes to the root of the 
contract "like most metaphors, is not nearly so clear as It seems". 
After referring to the question put in Jackson’s case :* "Whether 
the time was so long as to put an end in a commercial sense to foe 
commercial speculation” and in the case of Brest* ; “whether the 
conditions of the contract were so completely changed in conaequencc 
of the defendants' inability to hand over the site of the works, as 
required, as to make the special provisions of the contract inapplicable". 
He concludes s "The danger in each case so put is that the jury will 
think that the contract is as wax In their hands”. A. T. Lawrence, 

pud foe matter very usefully thus In this case.*—“No such condition 


1. Bank Line Ud, v. Cope! & Co, (1919) A C. 435 : 88 L J. K- B, 

211 : 63 & J. 177 s 120 L T. 129 : 35 T. L. R. 150 :14 Am. 
M. C. 370. 

2. DoWo,v. Nelson, (1881) 6 A C. 38 j 50 L. J. Ch- 411: 29 W, R. 

543 : 4 Asp. M. C. 392 : 44 L. T. 381. 

3. Jackson, v. Union Marine Insurance Co, (1875) 10 C* P. 125 : 

44L. J.C.P.27 >2 Asp.M. C.435 : 31 L.T. 789 : 23 W. R. 
169. 

4. Brest, v. WhtieWn Tristtn (Hudson On Building Contracts, 

VoL 2, p. 122). 

5. Scottish Narfgafioa Co, v. Scoter 9 Co. (1917) l K. B. 222 : 

86 L. J. K.B. 136 i 22 Com. Cas. 154 :115 L. T- 812 1 13 Am 
M. G. S39161S. J. 85:33 T. L. R. 71. 
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fhould be implied when it is possible to hold tbat tessonsble men 
could have contemplated the circumstances as they exist and yet have 
emend Into the bargain expressed in the document". For his own 
Part Lord Sumner inclines to prefer the expression from Lord Dunedin* 
vi*., “an interruption may be so long ss to destroy the identity of the 
work of service when resumed, with the work or service when 
Interrupted ; Bonk Line's com . 1 

51- It is strange, therefore, that at the end of the discussion delay 
and expiry of time (caused by State intervention) are included in the 
“circumstancca", and this is emphasized by the way in which Lord 
Wrenbury states the principle: Bank Line Lid, 1 “a delay for which 
neither party is responsible so great and so long as to make it 
unreasonable to require the contracting parties to go on with an 
adventure shall entitle either of them, at least while the contract is 
executory, to consider It as at end." 

52- Lord Watson's remarks in Dahlo* to which Lord Sumner refers 
deal with the following question : Where there is no term in the contract 
expressing the Intention of the parties on the happening of any particular 
event, and where the absence of any such term is due to its not having 
been present to the minds of the parties that that event was possible, so 
that the parties had neither thought of the event nor had any intention 
regarding it, how is the contract to be interpreted in case such 
a possibility becomes a fact ? The Court has framed the question as nearly 
as possible in the language of Lord Watson and will give its own 
answer : "The meaning of the contract must be taken to be not what the 
parties did lntend(for they had neither thought nor intention regarding it), 
but that which the parties, as fair and reasonable men, would presumably 
have agreed upon if having such possibility in view, rhey had made 
express provision as to their several rights and liabilities in the event of 
the occurrence" D ahto.* 

5). This dictum has been cited recently in these cases 9 ' 4 though one 
cannot help remembering the remark of Lord Cairns that "it is 
dangerous to speculate upon what we may suppose would have been the 

1. Bunk Line Ltd, v. C apel & Co, (1919) A. C, 435 : 88 L J IclT 
211 : 61 S. J. 177 : 120 L. T. 129 : 35 T. L. R, 150 : 14 Asp’ 
M. C. 370. 

1. DaWo. v. Nelson ( 1881) 6 A. C. 38 : 50 L J. Ch. 411: 29 W. R 
543 : 4 Asp. M. C. 392 : 44 L. T. 381. 

3. In re Comptoir Commercial Anversois and Power Son fif Co’s 

Arbitration, (1920) 1 K. B. 868 : 89 L- J. K . B. 849 : 122 L T. 
567. 

4. Hhji Mufti, v. Clieong Vue Steamship Co, (1926) A. C. 497: 

95 L. J. P. C. 121 : 31 Com. Cas 199 : 17 Asp M. C 8 : 
134 L T. 737 : 42 T. L. R, 359. 
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intention of the parties ; the case of Sym.* Lord Sumner referring to Lord 
Watson's remarks says : “This to an authoritative explanation of die 
legal theory on which the doctrine rests, but to use It as a direction to a 
Jury to to tell them to do as they Hket Bank Lint's Case.* 

54- The principle is thus seated by Lord Halsdane in Tampttn 
Steamship Co,* : ‘'the occurrence itself (l e, the occurrence preventing 
the performance of the contract) may yet be of a character and extent so 
sweeping that the foundation of what the parties are deemed to have 
had in contemplation has disappeared* and the contract itself has 
vanished with that foundation 1 \ and by Lord Shaw in Matlock.* ‘The 
underlying ratio is the failure ol something which was at the basis of the 
contract in the mind and intention of the contracting parties : the case of 
Blackburn Bobbin C o , 5 

55. Shortly stated the principle is now extended not only to a case 
where a physical object perishes or a common adventure is frustrated, 
but to an occurrence of a character and extent so sweeping as to cause 
the foundation of the contract which was in the mind and intention of 
the parties to disappear. 

56 But the application of the principle is extremely difficult in 
Blackburn Bobbin Co's case 5 ; the principle stated as above was accepted, 
but it was held that it did not so apply as to discharge the defendants 
from the liability to pay damages though the normal mode of transport 
for the timber contracted for became impossible ; and perhaps the main 
reason why the principle was held not to apply was that the buyers did 
not know what the usual method of despatching timber was. This case 
may, therefore, be well taken as a commentary on one aspect of para 3, 
S. 56, vL., that in which the liability to make compensation is made to 
depend partly on the promisee not having knowledge of the impediment to 
performance. 

57. There remains the two cases to which reference has already been 
made, where the altered circumstances, “the occurrence”, consisted 


T~ Sjers, v." Syers, (1876) 1 A. C. 174 : 35 L. T- 101 : 24 W. R. 970 

2. Bank Line Ltd, v. Capel 3 Co. (1919) A.C. 435 : 88 L. J. K. B. 

211 : 63 S. J. 177 : 120 L T. 129 : 35 T. L. R. 150 : 14 Aap. 

M• C. 370. n , _ . ^ _ 

3. Tamptin Stea.ru/up Co. v- Anglo Mexican P e «oleum ProduOs Co. 

(1916) 2 A. C. 397 : 21 Com- Cas. 299 : 85 U J. K. B. 1389 • 
32 T L. R- 677 ■ 115 L. T. 315:13 Asp. M. C. 467- 

4. Hattack, v. Beal. (1916) 1 A. C. 486 : 85 L- J- J. B 602 : 60 S. J. 

236 ; 21 Cora. Cas. 201 : 32 1. L. R. 251 = 114 jL 1. ■ 

5. Blackburn Bobbin Co, v. Allen & Sons Ud, , 0916) 2 K.B. 4«. 

87 L. J. K. B 1085 : 23 Cora. U*< 471 : 34 1 • L. R. 508 . 

119 L. T. 215. 
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®*W|f of un expec ted di fficu lti es in the way of the promisor, not entirely 
dependent on the feet that the contract had to be performed at a 
later date. 

58* First in Hulim 9 Co, 1 Lord Stemdale (then Ptckford, L J.) it 
reported to hare referred to the “principle of an alteration of 
circumstances reliering parties from the obligations of a contract” as a 
most difficult question on which the law was not yet finally settled but 
bad been largely extended in its operation. The defendant in that case, 
who sought to be excused from performing his contract, was an importer 
of raw materials for paper. On the facts, it was held that the performance 
of the contract had not been prohibited by the Government nor would 
performance have been a criminal offence ; but performance in full and 
In contravention of a proclamation by the Government would have 
probably led to the defendant not getting another license to import 
the raw material and, therefore, said Pickford, L. J ; “He was practically 
prevented from doing so. lf> therefore, the Courts were to hold that 
the contract remained in force he could not perform it in full, and the 
extent of his performance was measured not by the contract but by 
the standard * based on the proclamation- “The deliveries, therefore, 
were oi a different amount, and made not by reason of the contract 
but by reason of the conditions imposed by the paper commission". 
Ultimately after expressing great doubts, he held that the defendant 
was absolved as the parties contracted on the footing there should 
continue to exist the right to import... materia Is which were necessary 
for the performance of the contract, without which materials it was 
quite obvious to both parties that the contracts could not be performed, 
and that when the import was prohibited, except on terms which 
obliged the defendant to deal with the diminished quantity in a manner 
other than that prescribed by the contracts the circumstances were so 
altered that the parties were relieved from the further performance 
of the contracts**. 

59. The second case dealing with the application of the principle in 
its broadest aspects, as last stated, is Wood field Steam Shipping Co. 1 * The 
decision of this case is based on Federal Steam Navigation Co, v. Dixon 
&Co. Of the Utter case, evidently a decision of the House of Lords, but 
the report is not avaUabie* A short report of the former case is available, 
from which it would appear that Lord Sterndale, M, R said that “the 
principle of the Federal Steam Navigation Co*s case seemed to establish 
that when the Government intervened so as to change the state of things 
mdsttog and to put the performance of a contract into a time and into 

1. Huton & Co, v. C hadu ick & Taylor Ltd, (1918) 62 S. J. 329 s 

34 T. L. R. 230. 

2. WoodfaU Steam Shipping Co, v. Thomson 9 Co, (1919) 64 S L 

67 :36 T* L R. 43. 



sNTOtnarAtJON on tub motion. 


S.56 3 


m 


drcummncet entirely different, there w« such a change as to discharge 
the parties from the obligation of performing it", 

60. Die change of circumstances as regards the performance of the 
contract relied upon before Lord Sterndsle was that the construction of 
ships (to which the contract Telated) had to be carried on “tn different 
conditions of labour and at greater cost”. It makes no difference, it was 
held, whether a date has been fixed for the completion of the vessel 
contracted for (as in the Federal Comjjxwy's case), or it has been expressly 
provided that time is not to be of the essence of the contract, at tn 
Woodfield’s case; 1 nor that in the former case the prohibition against 
building ships continued and in the latter it did not. But the important 
point was that by the result of Government interference there had been 
a great increase in the cost price of materials from which the Inference 
was drawn that a change had taken place in the substratum of the 
contract, since the performance of the contract had been postponed by 
Government action for two years and “put the parties into a different 
position so far as regarded the labour market and the amount of 
material available**. Atkin, L. J * said that “for a definition of the events 
which would constitute frustration it was safe to employ the phrase 
used by Lord Dunedin in Metropolitan Water Board 2 and adopted by 
Lord Sumner in Bank Line Ltd 3 : "An interruption may be so tongas 
to destroy the identity ot the work or service, when resumed, with the 
work when interrupted ’with the further explanation that the work 
when resumed would be resumed under substantially different 
conditions*’. These two cases may be taken to be those that give the 
widest operation to the doctrine of frustration that it haa yet had in 
England. The contract in the present case is couched in the simplest 
and shortest form and must attract the truculent rule which dictates that 
“where the party by his own contract makes a duty or charge upon 
himself , he is bound to make it good- notwithstanding any accident by 
inevitable necessity, because he might have provided against it by his 
contract”: per Willes, J., in Clifford 4 ; but for the fact that the rigidity 
of this rule has been alleviated by legislation in India and by the devices 


1. Wood field Steam Shipping Co, v Thomson 9 Co, (1919) 64 S. J. 

67 ; 36 T. L R* 43. 

2. Metropolitan Water Board , v. Dick , Kerr & Co, (1918) A* C. 119 j 

87 L. J. K. B. 370 i 117 L. T. 766:82 J. P 61 : 23 Com. Cas. 

148 : 16 L. O R. 1 j 62 S* J. IC2 : 34 T» L. R. 113< 

3 Bank Line Lid, v. Cape * & Co, (1919) A. C. 43^ : 88 L. J. K. B. 

211 :63 S. J- 177: 120 LT 129 : 35 T.l.R. 150: 14 Asp. 

M. C 370. 

4. Clifford, v. Watts, (1870) 5 C. P.577 : 40 L.J.C. P.36 s 18 W.R. 

925 :22L. T . 717. 
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of the Judges In England : Hirji Muljil *o that* though the language ta 
large enough to include an absolute and unconditional promise* it must 
be taken on the principles which have been considered not to have been 
u*ed with reference to the possibility of the particular continency which 
afterwards happened , Bady* 3 

61. Before It can be held that this contract was conditional, it must 
be shown to be distinguishable from such contracts as were before the 
Court in these two cases 3 * 4 and the case of Humandtai Fulchond. 3 In 
the former case the contract was very similar to that of the present case ; 
it related to *'a$ intended shipment of 250 bales of Manila hemp at a 
stipulated price to be shipped by sailer or sailers between 1st May and 
31st July**. The defendant's contention was that it was an implied 
condition of the contract not depending upon its expressed words that it 
should be possible to ship between the named dates, by sailer or sailers. 
This contention was rejected ; the defendants had unsuccessfully relied 
upon one or two cases, the principal being Howell .* In which the sale of a 
Specific crop of potatoes was held to be impliedly conditional upon the 
crop producing thar quantity. In Jacob’s case 4 the contract was for sale 
of Algerian port on vessels to be provided by the plaintiff; the 
impediment was an insurrection in Algeria and consequent general 
prohibition by the Algerian Oovcrnment of the collection and transport 
of esparto; this was deemed no excuse. If the present case is to be 
distinguished from Ashmore’.* case 3 and Jacob’s case, 4 it must be on the 
grounds of is ^7 and any special circumstances of which there is evidence. 

62. Ashmore’s case"* and Jacob's case 4 and the one under next 
consideration may be taken as indicating the limitations on the doctrines 
whose gradual expansion the Court has endeavoured to trace. 

63. The facts of Hurnandrai's case* are fully reported. There the 
Contract was for the sale of future goods to be manufactured at and 

1 . Ffiiji MuJ/h v. Cheong Yue Steamship Co, (1926) A. C. 497: 

95 L. J. P. C. 121 : 31 Com. Cas. 199 : 17 Asp. M. C 8 : 

134 L T. 737 s 42 T. L R. 359, 

2. Baity, v. De Ctespigny, (1869) 4 Q. B* 180:38 L.). Q. B. 98 : 

17 W. R. 494 : 19 L. T. 681. 

3. Ashmore 6k. Son, v. C. S. Cox & Co., (1899) 1 Q. B.436: 

68 L. J. Q B. 72: 4 Com. Cas. 48 : 15 T. L> R 55. 

4. Jacobs , v. Credit Lyonnaisi (1884) 12 Q- B. D. 589 ; 53 L. J. Q. B. 

156: 32 W. R. 761 : 50 L. T. 194. 

5. Humandroi Fulchand, v. Pragdaj Budhsen, A. L R. 1923 P. C. 

54(2) ; 44 M. L. J. 498 : 32 M. L. T, 171: 25 B. L. R. 537 : 72 

l C 485: 27 C W. N. 878:47 Bom 344 : 501. A. 9: 

38 a L. I 248: 18 M. L. W. 441 : 1923 M. W. N. 547: 

4LR.P.C. 61. 

6 . HowetL, v. Coufeland, (1876) 1 Q. B. D, 258; 16 L J. Q. B. 147 : 

14 W* R .410: 33 L* T. 832, 



&S6) INTBWPWTATTON ON THf SBCTJGN 

obtained from named mills, The impediment that wt« accepted a* 
auffident excuse by the High Court, but rejected by the Privy Council* 
was that the Mills failed to perform their contract to manufacture and 
deliver the goods to the sellers. The reason for the Mills' failure was 
that they were fully occupied in making goods in fulfilment of an order 
placed with them by the Government of India, which order was executed 
by them in preference to the order of the defendants. The Privy Council 
pointed out that the failure on the part of the Mills was not due to their 
destruction or inability to manufacture the goods deliverable under the 
contracts, nor to their being requisitioned or being taken possession of 
by the Government, nor to the Government exercising any powers that 
they might have had to require that their contract work was to have 
precedence of other contract work, nor was it 'suggested that there 
would have been anythtng illegal in the receipt of those goods by the 
defendants if they could have got them or in the delivery of them over to 
the plaintiffs”. In these circumstances the Privy Council held that the 
High Court of Bombay was wrong in holding ‘ that a condition of things 
had failed to subsist at the time of performance, which had been mutually 
contemplated by the parties and finally agreed to be essential to the 
obligation of the seller to deliver : (p- 347 of 47 Bom-)”* 

64- Lord Sumner said that thougn the parties contemplated that the 
Mills from which the goods were to come would continue to exist, it did 
not follow that in a bargain and sale, such as that before the Court, the 
closing or even the destruction of the Mills would affect a contract 
between third parties, which In terms absolute but, as it was, “the Mills 
did continue to exist and did continue to manufacture the goods in 
question, only they were made for and delivered to somebody else". 

65. The Judges of the Bombay High Court had concluded that the 
contract was conditional on various grounds; Macleod, C. J., had said 
that it was perfectly clear that the contract could admit of only one 
possible construction, viz., that it was conditional, and that if the sellers 
could "show that they contracted with the Mills for the purchase of these 
bales and did everything in their power to get delivery of these bales and 
failed to get delivery owing to the default of the Mills, then they were 
under no obligation to deliver". This construction of the contract was 
rejected by the Privy Council and the reason disapproved on which it 
was based by Macleod, C. J., viz., that it was "difficult to suppose that 
any prudent man contracting for delivery of goods to be manufactured 
at the date of the contract in the future by a third party would contract 
to sell those goods absolutely" 

66. No similar argument was addressed in the present cate. In the 
appellate Court it was said by Heaton, ]., that the basis or foundation of 
the contract was the anticipation common to both the parties that the 
Milk would supply the goods to the vendor, that the contract waa in 
this respect similar to a contract from the nature of which it is apparent 
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chat the patties contracted on the baste of the continued existence of 
* particular person or chattel: Taylor.' Marten* J-, said that the pertiea 
had not expressly provided for the event which had happened, viz*, 
non^manufacrure by the MilU of the goods , he then referred to several 
drcumstinces from which he inferred that a conditional contract would 
not only be fair to both the parties but must have been intended by 
them: (1) the contract which the seller had with the Mills was a 
determinable contract and Marten, J, inferred that the seller would not 
consequently undertake an absolute responsibility on himself, U) that 
the Mills were well known in Bombay and both parties would 
reasonably consider that rh■* Mills w y.di carry out their obligations 
honourably except lor good and valid reasons, Of that the stipulation 
that the goods were to be taken delivery of, as and when the same may 
be received from the Mills, “pointed to the contract being conditional on 
that receipt'*. The Privy Council rejected this argument saying that 
"a* and when 1 'did not mean "if and when'' and that this interpretation 
converted words, which fixed the quantities and time for deliveries by 
instalments, into % condition precedent for the obligation to deliver at all, 
and virtually made a new contracr, (4) that speaking generally, in the 
case of goods to arrive from a third party, there is no warranty implied 
by the vendor that the goods will arrive (citing Halsbury's i aw# of 
England, Vol 25, p. 144, note fg), and Benjamin On Siles, 5th Ed. p. r 'S6), 
and that similarly, in the case of goods to be manufactured by a third 
patty, there should be no warranty implied that the goods will be 
manufactured. 

67. All this reasoning, as already stated, was rejected by the Privy 
Council. The sellers in the present case say that an implied term cm 
and ought, in accordance with the principles of the cases, to be read into 
the contract which will relieve them from their duty to deliver It was 
argued in the first place that inasmuch as under the contract min khari (or 
notice of arrival) had to be given after the ship bringing the sugar hid 
arrived at, Karachi, there was a term necessarily implied that the delivery 
should be due only on condition that the ship did arrive This {joint 
has been dealt with adequately by the learned Additional Judicial 
Commissioner who heard the case ; the term merely fixes the details how 
and when delivery is to be made , Ss. 93 and 94, Indian Contract Act. 

68. Then it was argued that it should be implied that If without 
any default on the part of the defendants and owing to uniooked for 
circumstances beyond their control, there were no ships available in Java 
on board of which the defendants could put the sugar contracted to be 
delivered to the plaintiff during the months of July, August and 

1. Taylor, v. Caldwell, (1865) 3 B. &. S* 826 : 32 L J. Q, B. 164 
8 L- T, 356 ? U W, R* 726. 
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September, then the defendants should be excused from the performance 
of the contract* They wish this term to be implied because, at the 
time when the contract was entered into, both parties contracted on the 
assumption of shipment being possible in the same way as it had hitherto 
been* possibly with a little difficulty, owing to rhe war ; that neither patty 
contemplated in any case that the shipment facilities would be interfered 
with so suddenly and violently as to make it practicable in a commercial 
sense to perform the contract, that even ifitbe assumed that it was possible 
in some sense to perform the contract, it would have been in circumstances 
so different from those in the contemplation of the parties that it 
would have been a new contract to which the parties had never agreed* 
There is nothing express in the contract to preclude such an implied term. 
Does the term proposed, and do the reasons for implying it, satisfy the 
tests which have been alluded to above 1 

69. A term cannot be read in the contract relieving the defendant 
from liability to make compensation when the cause which prevented the 
performance of the contract was known to the promisor or which, with 
reasonable diligence, might have been known to him, and which the 
promisee did not know. In the present case the parties were in possession 
of the same degree of knowledge, and as the preventing cause was that 
the shipowners were unwilling to bring their ships here, either because 
the ships were already requisitioned or they were afraid that they might 
be requisitioned, reasonable diligence would not have placed either of the 
parties in a position better to nidge of the likelihood of the ships not 
being available. 

70* Bur, secondly, the suggested term will not be implied unless the 
continuance of any stare of things was contemplated bv the parties as the 
foundation of what was to be done, so that the parties must from the 
beginning have known that if the state of things ceased to exist before 
breach, then the contract could not be fulfilled, provided, of course, 
that there is no express or implied warranty that the state of things 
shall continue. The state of things that the sellers say was contemplated 
by the parties to continue to exist was the existence of the facilities for 
shipping sugar trom Java The evidence shows chat these facilities had 
been in existence for over forty years without any interruption The 
impediment arose by the Government requisitioning such large number of 
ships that it became impossible for rhe shipping C ompanict to continue 
the regular line In these circumstances, it is stating rhe case in very 
moderate terms to adopt the language ot Pkkford, L. J. t and to say that 
the sugar was 44 practically prevented 4 ’ trom coming to Karachi : 
Woodfkld Steam Shipping Co. 1 

1, Wood field Steam Shipping Co, v, Thomson & Co, (1919)64 S,J. 
67;36T.LR. «. 
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?i* It b not suggested that there was any warranty, expreai or 
implied, that such a state of things would continue; nor can there be 
any doubt that that state ceased to exist at all relevant times* The 
question then remains whether the parties contemplated the continuing 
of that state of things as the foundation of what was to be done. The 
plaintiffs say that they were not concerned with the mode in which the 
defendants were going to perform their contracts and that they did not 
contract on the basis of the continuance of the usual method of 
importing sugar from Java to Karachi: Blackburn Bobbin Co. 1 But 
this cannot be accepted. The contract expressly refers to “shipment" in 
such a manner as to show that sugar was expected to be shipped month 
by month as it had hitherto been done, and it is in evidence that most 
dealers in sugar were alternatively buyers and sellers under contracts 
identical in terms with those with which the Court is concerned in the 
present case* 

72. It was argued that the defendants could have chartered a ship 
for the purpose of fulfilling their contract. If the Court had to consider 
only the physical possibility of shipping the goods this argument might 
have its force, though the expression physical possibility" is not as clear 
as it seems at first sight; nor is it easily applicable to circumstances in 
which no physical object is the subject of the contract It cannot be 
overlooked that there is quite a considerable body of evidence which 
indicates that attempts were made to charter ships, but without avail, 
There was no time to buy a 9hip Karl Ettlinger & Co 2 For the reasons 
already stated the Court need not pause over considerations of this 
kind. The present question is whether, at the time when the contract 
was made, the parties contemplated that it may be possible to ship sugar 
in the manner in which it had been shipped In the past, or in any 
'commercially' practicable manner, and that whether their contract was 
intended to govern such a contingency. In such a case (as stated before) 
the gravity of the impediment and the rigidity of the obligation 
undertaken by the promisor must be made to adjust each other* In 
the present case the parties did not contemplate any such contingency: 
they acted on the basis of the steamers continuing to ply between Java 
and Karachi* They certainly did not contemplate that the sellers 
should provide shipping facilities. The small quantities of sugar involved 
In each of the contracts is one of the circumstances that seem to support 
the view that the real contract which the patties made was on the basis 
of there being a regular service of ships, and that that fact was the basis 

1. Blackburn Bobbin Co. v. Allen & Sons Ltd, (1918)2 k\ B. 467 

87 L.J.K.B. 1085: 23 Com. Cas. 471; 34 T. L. R. SOg l 
119 LT. 215. 

2, Karl EttlmgeT & Co, v. Chagandai & Co, a. 1. R. 1915 Bom 

232 : 40 Bom. 30i; 33 L C. 205 ; 17 Bom. L R. 1087. 
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of contract for both parties Moreover, It was not merely a sate and 
purchase of sugar, but of sugar of the particular shipment from Java. The 
learned Additional Judicial Commissioner who heard the case in the first 
instance came to the opposite conclusion, and one of his reasons was 
that “when the contingency arose the java shippers did not regard the 
altered circumstances such as to put an end to the contract, but set about 
in an endeavour to make other arrangements for shipping the goods to 
Karachi' 1 . 

73. But till the sellers had done this, they could not have gauged the 
gravity of the impediment; had they not done so. they would perhaps 
have been unable to convince the Court of its gravity Their efforts to 
struggle against an unexpected difficulty Could nor affect its reality or 
detract from the legitimacy of the conclusion to which all the evidence, 
including those efforts themselves, lead the Court- It may or may nor be 
that these were “special efforts' 1 , as Lord Sumner has called them, which 
they were not bound to make : Bank Line's case. 1 

74. Does the conclusion that the Court has reached conflict with 
the decision of the Privy Council in Hwmandms’s case* ? Such cases 
always depend upon questions of great nicety bat that case refers to 
circumstances which arc altogether of a different complexion 1 here 
the ultimate fact which was relied upon as an impediment of such a 
nature as to excuse performance was that the Mills whose goods were 
the subject of sale preferred to execute the order of the Government 
to that of the defendant. The provision against such an impediment 
arising may surely be left to the knowledge or reasonable diligence of the 
promisor, and the promisee may well hold himself absolved from making 
any more inquiries about it than in Blackburn Bobbin* case.* There is no 
anologv either as to the gravity or the unexpectedness of the emergency, 
between the whole system of transporting goods from lava being 
disorganized and practically put a stop and th.-. Mills giving preference 
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2. 


3. 


Bank Line Ltd, v, Oapel cf Co, i 19-9) A. C- 43** H4 L#. 1. K- B. 
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to Government order*. The nm of Ashmore & Son 1 2 rad Jacob*** 
were derided before the lew as to frustration vu developed In En g lan d; 
and what Is more Important, irrespective of S. 56, Indian Contract Act 

3. Doctrine of Frustrations—The defendant in the suit contracted 
to supply the plaintiff with five cases of white shawl cloth shipment 
July and August 1914. The contract is dated 21st January, 1914. The 
defendant had previously ordered 50 cases of white shawl doth from 
sellers in London. Of these 50 cases he sold 22 to buyers in Calcutta 
including the five cases sold to the plaintiff. In part fulfilment of the 
defendant's order 20 cases were shipped in July 1914 by his sellers in 
the SS. "SpiKfels" Hamburg to Calcutta, c. 1. f. c, Calcutta to the 
Older and on account and risk of the defendant. The “Spitz/els”, a 
German ship, waa captured by the British in the Mediterranean shortly 
after the outbreak of war and was condemned as prize. Under 
Government orders the cargo or portion of it was transhipped at 
Alexandria into the SS. "A/aci”, which arrived in Calcutta in June 1916, 
that is, nearly two years late, with 17 only out of the defendant’s 20 cases 
onboard. The goods were cleared by the defendant or his agents some 
time about the 10th June, 1916. The proceedings of the Prize Court are 
not in evidence and the Chief Judge states that there is nothing to show 
that any particular conditions attached to the goods by reason of those 
proceedings save that the delivery to the consignees was conditional upon 
payment of extra charges in the nature of cranshipping and forwarding 
expenses, etc, which amounted to Rs. 3, 038-11-0 for the 17 cases. The 
charges were paid by the defendant. The defendants also paid the drafts 
for the whole 20 cases, together with the interest which had accumulated 
thereon. He further paid deviation insurance, and so forth. He sent in 
a claim for the three cases short delivered- The contract between the 
parties to the suit is headed “contract shipment and 1 or arrival”. The 
contract appears to be silent as regards delay in arrival apart from delay 
In shipment and loss of the ship. Held, 3 that the events which happened 
dissolved the contract, may be supported by recourse to the doctrine of 
frustration. According to that doctrine, a subsequent event or contingency 
beyond the ken of the parties at the time of the transaction, for the 
occurrence of which neither of them is responsible and for which 
they have not provided, may sometimes operate to undermine and 
■void the contract between them. The doctrine is illustrated In ■ 
number of recent English cases, four of which fn particular—now the 

1. Ashmore & Son, v. C. S. Cox & Co, (1899) 1 Q.B. 436* 

68 L. J. Q. a 72 t 4 Com Cas- 48: 15 T. L. R. 55. 

2. Jacobs, v. Credit Lyonnais, (1884) 12 Q. B. D. 589 : 53 L J. Q. B. 

156 : 32 W. R. 761: SOL T. 194. 

3. Gown Senior AgarwoUo, v. H. P. MaKra, A. L R. 1921 Cal- 509 : 

26 C W. N. 573: 701. C. 379. 
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principal otwa*' 4 on the totfe-wem to the House of Lord*, la the fa* 
cate* the earlier cam are considered and classified. The doctrine may 
heve ic» limitation*. It may not be applicable in every case where the 
unexpected happen* with serious consequences. It may apply only in 
exceptional cases. But it to applicable to the facta of the present case. 
In one* of the earlier cases, where land, the subject-matter of a covenant 
by the plaintiff in favour of the defendant, was compulsorily acquired 
and the defendant was held dischargeed from the covenant, Hannen, J., 
in a passage often cited said : “There can be no doubt that a man may 
by an absolute contract bind himself to perform things which 
subsequently become impossible, ot to pay damages for the 
non-performance, and this construction is to be put upon an unqualified 
undertaking, where the event which causes the impossibility was ot 
might have been anticipated and guarded against, in the contract, ot 
where the impossibility arises from the act or default of the proraisaor* 
But where the event is of such a character that it cannot reasonably be 
supposed to have been in the contemplation of the contracting parties 
when the contract was made, they will not be held bound by general 
words which though large enough to include, were not used with 
reference to the possibility of the particular contingency which 
afterwards happens”. The learned Chief Justice cites the language 
of Lord Lorcburn in the Tamplin Steamship Co. 1 2 3 , A Court can 
and ought to examine the contract and the circumstances in which 
it was made, not of course to vary, but only to explain it, In order 
to see whether or nor-.the parties must have made their bargain on the 
footing that a particular thing or state of things would continue to exist 
And if they must have done so, then a term to that effect will be implied, 
though it be not expressed in the contract. In applying this rule it fa 
manifest that such a term can rarely be implied except where the 
discontinuance is such as to upset altogether the purpose of the contract* 
Some delay or some change is very common in all human affairs, and it 
cannot be supposed that any bargain has been made on the tacit 

1. Horlock, v. Beal, (1916) 1 A* C- 486 : 85 L. J. K. B 602 : 21 Com- 

Cas. 201 : 114 U T. 193 : 32 T. 1. R 251 : 60 S, J. 236. 

2. Tamplin Steamship Company, v. Anglo-Mexican Petroleum Products 

Co, (1916) 2 A.C, 397 : 85 L. J. K, B, 1389; 21 Com. Ca». 

299: 115 L. T. 315 : 32 T. L. R. 677. 

3. Metropolitan Water Board, v. Dick, Kerr & Co, (1918) A-C. 119: 

87 L. J. K. B. 370: 82 J. P. 61: 117 L. T- 766: 23 Com. Cas. 

148 : 34 T. L* R. 113. 

4* Bonk Line Limited, v. Capel & Co, (1919) A. C. 435: 88 L. J. K. B. 

211:14 Asp. M. C. 370 : 35 T. L. R. 150:120 L. T-129. 

* Bafly, v. De Cr espigny, (1869) 4 Q. B- 180 1 17 W. R* 494: 

38LJ.Q.B. 98:19L.T. 68i. 
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condition thar such a thing will not happen in any degree/’ The 
principle so stated applies to all contracts* In commercial cases it to 
applied where the commercial object of the contract has been frustrated 
by the intrusion or occurrence of an unexpected event, creating a state of 
things in which the parties could not reasonably have intended that the 
contract, as they made it, should be operative. An exception or 
condition precedent to that effect may then be imported. The result 
does not depend merely or chiefly on calculations of proflt and loss ; and, 
as it has been more than once pointed out, the difficulty lies not so much 
in the abatement of the principle is in it* application- In some cases the 
facts seems to speak tor themselves In others, where the effect of the 
unexpected event has been more or less temporary, Judges of the highest 
eminence have reached different conclusions Treating the question as 
one of construction regard must be had to the nature and circumstances 
of the particular transaction ; and the implied term, though it may bean 
addition to the contract, must be consistent with the express terms and 
with the intentions ot the parties as gathered from those terms. #l No 
Court has a power oi absolution” and special care must be taken to avoid 
A new contract for the parties. Now, what arc the facts here ? The seller 
was in default The capture was an Act of State. The capture amounted 
to a seizure of the ship and ut any race a detention of the goods. The 
ship and no doubt the goods also became the subject of proceedings in 
prize. The goods did not cease to exist but there was a discontinuance 
of their availability to the parties and the delay which was likely to occur 
and did infact occur was oi long duration. The seller was deprived of 
hto goods for the time being The charges which he subsequently paid in 
order to recover them were in the nature of salvage The event was 
entirely unforeseen. At the same time, there is nothing in the contract 
or in the nature of the transaction inconsistent with a term which need 
nor be larger than $hK that should war supervene and the vessel or the 
goods be captured by a belligerent with resulting delay the contract 
should be at an end. With that condition implied the capture and the 
delay terminated the contract and the subsequent arrival of the goods in 
Calcutta would not revive it without a new agreement between the 
parties, i'he authorities show that the subject-matter of the contract 
need not cease to exist or be permanently rendered unavailable to the 
parties. The importance of delay in the region of commerce is 
recognised In Metropolitan Water Board’s case, 1 Lord Dunedin said : 
“An interruption may be so long as to destroy the identity of the work 
Ot service, when resumed, with the work or service when interrupted”. 
Lord Atkinson spoke ot an interruption so great and long as to make it 

1. Metropolitan Water Board v. Dick , Kerr & Co, (1918) A C. 119 : 
87 L J. K. B. 370 : 82 J. R 61: 117 L- T. 766 : 23 Com- Css! 
148: 34 T. L. R. 113- 
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unreasonable to require the parries to go on" Lord Sumner In the Bonk 
Lm^s cwe,1 strikes a note of warning, "l agree 1 ’ he says (page 454) *in the 
importance of this feature, though it may not be the main and certainly 
is not the only matter to be considered. The probabilities as to the length 
of the deprivation and not the certainty arrived at after the event are also 
material. The question must be considered at the trial as it had to be 
considered by the parties, when they came to know of the causa and the 
probabilities of the delay and had to decide whar ro do--Rights ought 
not to be left In suspense or to hang on rhe chances of subsequent events 
The contract hinds or it does not bind, and the law ought to be that the 
parties can gather their fate then and there. What happens afterwards 
may assist in showing whar the probabilities really were* if they had been 
reasonably forecasted, but when the causes of frustration have operated 
so tong or under such circumstances as to raise a presumption of 
inordinate delay, the time has arrived at which the fate of the contract 
falls to be decided. That fate is dissolution or continuance and tf the 
charter ought to be held to be dissolved, it cannot be revived 
without a new contract. The parties are free”, In another case. 2 
Scrurton, L. J.. In the Court of Appeal, expressed himself as follows: 
“Strictly, in my opinion, a party to a contract who claims that on a 
particular day the contract is abrogated takes the burden of proving that 
on that dav the interruption is so serious as ro avoid the contract. To 
use the words of Lord H ikhury in this l as -.*.' 1 “It would be only a question 
of evidence which one might ascertain at that time, or wait until the 
facts had proved it by the occurrence of chose facts subsequently”. In 
the present case the delay and the probability of delay were amply 
sufficient to justify the c-rv:Ln»on th.v the contract in a business sense 
perished with or after the caorure. long before the goods arrived in 
Calcutta Not only this S. 56 of rht ‘"ontract Act only applies to 
physical impossibility and, therefore, does not cover every case of 
frustration* Refer to these two cases' 1 "** in this connection S 9 of the 
Act, however, recognises that promises may be implied. S. 20 of the 
Act deals with the case of a common mistake at the time of the 

T Bank line Limited, v. Cafiel > Co. ilM) A. C. 435 : 83 L IK B. 

HI : 14 Asp M. O. 37*1 : *5 T L R- 150 : 120 L. T. 129. 

2. Metropolitan Whiter Board* v Dick Kerr & Co, 0917) 2 K. B. 1 : 

86 L* |. K. B. 675 : 81 J P. 18! : 116 L. T. 201 ; 15 L. O. R. 
425. 

$. Bensaude, v. Thames and Mersey Marine Insurance Co, (1897) 
A. C. 609 : 06 L. ], Q. B. 666 : 2 Com. Cas* 238 : 46 W. R. 
78 : 8 Asp M C. 315- 

4. Goculdas Madhavfi, v. Nariu Yenkuji, <1?89) 13 Bom. 630. 

5. Karl Ettlinger & Co, v, Chagandas ST Co, A. 1> R. 1915 Bom. 232 ; 

(1916) 43 Bom* 331 : 33 L C* 205 s 17 Bom, L* R. 1087- 
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trimstcXkm’’ as “to a matter of fact essential to the agreement". Perhaps 
a general principle of frustration depending on construction might be to 
stated la to cover that. 

It to quoted in this case 1 that the doctrine of frustration only applies 
if the disturbing cause goes to the extent of substantially preventing the 
performance of the whole contract; ' interference leaving a considerable 
part capable of performance will not be an excuse" (Pollock on Contract* 
Edit* 10, p. .JO5). Reference is also available in para 298 at p. 220 
of the HaiUham Edition ol Halsbury's Laws of England* VoL 7 

4, Doctrine of M Frustration of venture" The doctrine to based 
not upon the existence of any acrutl impossibility of fact* but upon the 
existence, in the circ umstances oi the case, of an implied condition. In 
order to justify such an inference, the implied condition must be 
absolutely necessary to give effect ro the transaction which the parties 
must have intends l. Put in ~he present ca*c the existence of any such 
condition cannot be inferred. When the contract was made, the 
Defence of India Act was in force and the Government had power to 
regulate prices- There was no reasonable ground for supposing that chat 
poweT would remain a dead letter. In these circumstances, the parties 
might have inserted an express condition that the contract would become 
void in the event of the Government regulating thr prices. When this 
was not done, it would be most dangerous to imply any such condition. 
The defendants took the risk that Government action might lead to a 
fall in prices just as they took the risk that any other event might lead 
to such a fall. The doctrine, however, would not be of any assistant to 
the defendants in the present case. 2 

5. Act of Mate : —Before the sale could be effected in the plaintiffs' 
favour in pursuance of their contract and foreclosure proceedings 
consequent upon it, the sale of a tenant's occupancy-right, which is all 
C had, had become illegal under the provisions of S. 9 of Act XVlll 
of 1873, The circumstance that, prior to the passing of Act XVIII 
of 1873* C had contracted to sell the land conditionally on the 
mortgage-debt not being .satisfied within a certain time, will not give the 
plaintiffs a right to foreclose after Act XVlll of 1873 came into force and 
rendered the sale contracted for illegal After Act XVIII became law 
the contract of conditional sale became void for illegality (S. 56); for 
there is nothing in the law by which such a contract made prior to the 
passing of the Act will be saved. 3 

I. Banwari Lai v. Shaikh Shukrullah, A. I. R. 1940 Pat. 204 (238) : 
19 Pat. 1 : 188 I. C. 337. 

2* S arada Prasad De, v. Shut Nath Maflik, A. 1- R. 1942 Cal 291 * 
7* C. L l 294: 45 C. W. N. 660. 1. L. R. 1941-2 Cal. 78. 

3. SuntfSakhsh, v. AJudhia Prasad, (1884) * A- W. N. (1884) 160* 
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The parties with full knowledge of the restrictions imposed hr 
Government ss regards the affreightment of goods by rail, and that It was 
impossible without a priority certificate to get goods sent by rail entered 
into a contract for the purchase and forward delivery of Unseed, 
assuming that by the time of the performance of the agreement the 
normal state of affairs would have returned. When, however, the time 
for performance of the contract arrived, the restrictions had not been 
removed and it was impossible for the seller to make delivery* In these 
circumstances a case was stated for the opinion of the Court upon the 
rights of the buyer and seller under contract. Held, 1 that in the 
circumstances, the contract had become void before breach and 
the seller was excused from the Performance thereof and that 
consequently the buyer was not entitled to recover any compensation 
from the seller. 

6 “Force majeurc”;—The expression “force majeuic ' which, 
according to Bailhache. in this case 3 is taken from the Code Napoleon 
and has a more extensive meaning than “acr of God” or “vis major* 9 , 
though it may be doubtful whether ir includes all “causes you cannot 
prevent and for which you are not responsible”* 3 

The respondent, a merchant of Madras, contracted on 10th November, 
1916, with the appellants, who are a firm in Marseilles, to ship 400 tons 
of groundnut kernels of Marseilles in the December, January, 1916-191? 
season on a C. 1 F. contract, the goods to be of the H. P. Brand. He 
booked the necessary tonnage on the S. S- Sea pool, a vessel but it was 
commandeered by the Government on Mth November for purposes 
connected with the war. In spite of his best endeavours, the respondent 
was unable to obtain accommodation for this cargo on any other steamer. 
He, therefore, wrote on 22nd December, 1916 and 1 Ith lanuary, 1917 to 
the appellants pleading foKe majeure and asking them to consider the 
contracts as cancelled. The appellants refused to do so. rejecting the 
plea that this was a case of force mtveure and suggested trying other lines 
and other ports. The respondent tried all the shipping agents in vain. 
He then made a proposal that he should endeavour to work off old 
contracts by shipping a portion of the goods contracted for under old 
contracts along with the portion of the goods to be supplied under new 
contracts, but the appellants only treated this as a virtual admission of 
hto liability and an attempt to diminish his debt. They were unwilling 
to accept the proposal exactly as it was offered and it fell through. 
There was no extension ot the time for performance for an indefinite 

]7 Kunjilai Mtmohar Dos, v. Durga Prasad Oebi Prasad , A* L R* 
1920 Cal. 1021 : 24 C W N. 703 : 58 L C 76T 
2* Matsoitkii, v- Pfiestnum Sf Co* (1915^ 1 if * B* 681 ; 84 L. J. 1C B* 
967 : 20 Com. Ca»-252 : 113 L T 48 
v Eaetot Abraham Gubray, v. R amjusroj Qoiabroy, A- L R 1921 Cal. 
3051 33C.L.J. 151:6JLC267. 
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period by mutual agreement. In the end the? put the respondent into 
Court. It may be noted In this connection that both the standard 
contract forms in use by the parties ( Exs A and l ) contain force tnojeute 
clauses. Ex. I mentions two kinds of force majeure which would render 
the contract null and void except *o far as it had already been partly 
performed. One is prohibition of export of the article from the country, a 
Second is blockade, and there are others not mentioned. Such are casca of 
/mce majcuit* preventing the execution of the contract- Ex A is more 
explicit, as it enumerates war. revolution, strikes, epidemics as well as other 
unforeseen circumstances which might prevent the goods from reaching 
the port of embarkation or from being shipped or despatched and so 
would render the contract void. Held,* that the term force majeure which 
is borrowed from the Code Napoleon has received interpretation in 
several decisions of the English Courts in recent years. In an English case* 
Mr. Justice Ballhache after considering the definition given by an eminent 
Belgian lawyer of force majeure as meaning “causes you cannot prevent and 
for which you are not responsible’ 1 2 a definition which would certainly 
include inability to obtain tonnage owing to war conditions prevailing in 
the port or pom from which the goods were to he despatched—himself 
gave it a more restricted meaning In his opinion force mafeure would 
Include strikes and breakdown of machinery but not bad weather, or 
football matches, or a funeral. In another English case 3 4 Mr. justice 
Me. Cardie observed :—“A force majeure clause should be construed in 
each case with a close attention to the words which proceed or follow Jt, 
and with due regard to the nature and general terms of contract. The 
effect of the clause may vary wirh each instrument 1 ’ In this English case* 
the facr that British ships were no longer available by reason of the war 
for carriage of wood pulp from Canada to Grimsby in England was held 
to be a hindrance to the performance of a contract for delivery of pulp 
and came within the meaning of the force majeure clause in the contract 
under consideration in rhat case. It the hindrance was Insurmountable, it 
would amount to prevention, which was another term used in the 
conrrac twhich would, relieve the sellers from liability, and the Court of 
Appeal held that the arbitrators were accordingly justified in finding 
the sellers not Itable. In the present awe the matter is simplified by the 
fact that the expression "force imijeure" does not stand alone, but 

1. Edmund RendU t v, Edgar Raphael Prudhomme, A. I. R. 1925 Mad. 

626 : 48 M. L, J. 374 : 37 1 C. 681 48 Mad. 538. 

2. MoiseuMs* v* Priertman and Co. 0915) 1 K B. 681 : 84 L J. K. 8. 

967 H3 L. T. 48 ; 20 Conv Cats. 252 : 13 Asp, M, C. 68. 

3* tsbmtin, v, Crispin, (1920 J 2 K> B. 714 : 89 L- J. 1C B, 1024 : 

25 Com. Cas- 333 : 64 S. J* 65.1. 36 T. L. R. 739. 

4. Peter Dixon and Sons, Ltd, v, Henderson Craig and Co, Ltd, (1919} 
2 K. B. 778 ; 87 L. J- XL. B, 683 ; 118 LT.328:23 Com. Cas. 



56 j Hwons 09 “coMunciAi 1011 

the chute in which it occurs in Exs, A and 1 contains camples of what 
wa Intended to be conveyed by the term. War is one of the 
camples end the word et cetera at the end of the enumeration denotes 
that there are others. It was held further that in all cases, it ts not 
sufficient for the contracting party to point to something in the nature 
of a force majeurt and seek to escape liability. It is absolutely necessary 
to go further and establish by satisfactory evidence that the circumstance 
or occurrence which is called force majewfe was the real cause, which, 
to use the language of the contract in question, prevented the perfor* 
mance of the contract In such circumstances when a commercial 
man finds himself face to face with an upsetting of his plans and 
calculations brought about by force majeure he is not bound to prove 
more than that he made his best endeavours as a man of ordinary 
prudence would and should, who was anxious to procure some tonnage 
for himself in such circumstances. 

7. Principle of “commercial impossibility’* :~The defence of 
impossibility of performance is irrelevant, unless the defendant show's that 
no vessel was available for shipment of the goods, on the theory that 
even if a single boat was procurable, the defendant was bound to load 
the cargo therein, however, abnormal the terms dictated by her owners. 
The contention in substance is that impossibility of performance of the 
conttact is a valid defence, only when it is attributable to physical or 
legal prevention and not merely to economic unprofitableness. In support 
of this position, reliance has been placed upon this decision 1 where it is 
held that the mere face that freights had arisen so high as to prevent the 
defendants from performing their contract at a profit was no excuse for 
non-performance of their obligation. Now, It may be assumed as the 
general rule that a party who has made an absolute promise is not 
discharged from liability, if it afterwards appears that it U Impossible for 
him to perform the contract even though this is not due to any default 
on his part; for, as has been said, it is his own fault if he runs the 
risk of undertaking to perform an impossibility; in other words, 
impossibility as an excuse for non-pcrformance must, as a general rule, be 
a physical or legal impossibility and not merely an impossibility with 
reference to the ability and circumstances of the promisor. The appli- 
cation of the principle that “commercial impossibility**, that is, extreme 
and unforeseen cost or difficulty of performance, is no excuse for 
performance, which has been recognised in well-known cases, such as is 


!• Bbth 9 Co, v. Richards Turpin 9 Co, ( 1916 ) 114 L. T. 753 ; 
85 L. J. Q. B. 1425. 
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ill unrated by cases 1 " 4 arising out of commercial transactions during the 
recent war, which tend to show that the Courts will not regard mere 
economic unprofitableness as equivalent to impossibility of performance* 
Thus, in Tertants* where there was an express provision for discharge of 
the contract in the case of shortage of supply of the article agreed to be 
•old, the House of Lords was of opinion that a rise of price would 
not in Itself constitute a hindrance to delivery within the meaning 
of the condition* This case was followed in Dixon* where it was 
held rhac it was not shortage of tonnage, but commercial unprofitable* 
ness, which ma le the seller refuse delivery of wood pulp, as ships were 
obtainable to carry such pulp at an additional freight. In the case of 
instone 7 where a contract for the sale of coal to he delivered in monthly 
qualities, provided that in case of war or other hindrance intervening or 
interfering or affecting delivery, the sellers could suspend, either in part or 
in whole, any deliveries under tin; contract, Bailhache, ]. held that the 
mere fact ok a rise in the price oi coal owing to the war, did not entitle 
the sellers to suspend deliveries of it, as sufficient coal was procurable at 
«n enhanced price. The sam: view was adopted in this case.® But it is 
Important to note that the rigiiity of the rule that an express 
unconditional contract is not g*n’.‘rally diss >lvcd by its performance 
being or becoming quite impossible in fact, by reason of particular 
circumstances, has been relaxed, and exceptions have been engrafted 
thereon on grounds explained by Hannen, J in the case of B ady. 9 Since 
then, during the recent war, the doctrine of frustration of adventure, has 
been a gloss on the older theory of impossibility of performance which 
it has greatly developed under the guise of reading “implied terms’* into 


T Broun, v Royal Insurance Co, (lSW ! E &. E. S53 : 28 L- J. Q. B. 

27.> . 120 E. R. 1131 : 5 Jnr (N 8) 1255, 

2. Jones v, St. Johns Co liege. (1803) 6 Q. B. 115 : 40 L* J Q. B. 80 : 
IV W. R. 276 : 23 L. T. 803. 

3* Thorn, v. Mayor of London, (1S76> l A C. 120 : 45 L ]. Ex. 487 : 
24 W R. 932 ; 34 L. T. 545. 

4. Hongkong Dock Co, v. Net her!on Shipping Co, (1909) Rettle 
S. C- 34 

5- Tenants, v. Wilson. (1917) A. C. 495 : 86 LJXB. 1191 : 23 Com. 

Cas. 41 33 T. L. R. 454 : 61 SJ 575 
6. Dixon, v. Hcndanon, (1918) L. T. 636. 

7- Insionc and Co, v. Speeding Marshall & Co. (1916) 32 T. L. R. 202 ; 
85L. J.JC.B, 1423: 114 LT. 370. 

8* Kail Eulinger & Co, v. Chagandas & Co. A I. R. 1915 Bom.232 ; 
40 Bom. 30i: 33 L C. 2)5 :17 Bom. L R* 1087. 

Baily.v. De Cmpigny, (1869) 4 Q. B. 180 : 38 L J. Q. B, 98 
17 W.R.494il9LT. 681. 


9. 



& S6] ntaieint of “eoiaaaciAi wombiutt* HH3 

eootftctt. The position is lucidly summarised by lord lorcboutn in this 
esseJ “When our Courts have held innocent contracting parties absolved 
from further performance of their promises, ft has been upon the ground 
that there was an implied term in the contract which entitled them to be 
absolved* Sometimes it is put that performance has become impossible 
and that the party concerned did not prom he to perform an impossibility 
Sometimes It is put that the parties contemplated a certain state of things 
which fell out otherwise. In most of the cases it ii said that there was 
an implied condition in the contract which operated to release the 
parties from performing it, and in all of them that was at bottom the 
principle upon which the Court proceeded :t is the true principle, for 
no Court has an absolving power, but it can inter from the nature of the 
contract and the surrounding circumstance that a condition which is not 
expressed was a foundation on which tparties contracted". This 
tendency of the Courts ?o give e:?.:: to wb.it is coneeiv by them to 
have been the true intention of the y.arrL-s is illustrated by more than one 
decision relevant in the circumstances of the present casa. T here Is 
obviously much good sense in the observation of M.uile, J* in rhe cave of 
Moss. 2 "In matters of busin gs, a thing is stid to be impossible when it is 
not practicable, and a thing is impracticable when it can only be done at 
an excessive or unreasonable cost. A man may be said to have lost a 
shilling when he has dropped it into deep water, though it might be 
possible by some very expensive contrivance to recover it". This 
common sense view was expressed by Crutton, J., in this rase® where he 
held that a rise in freights may he evidence of a shortage of ships within 
the meaning of a clause in a contract containing that expr-^sion. To the 
same effect are the observations of Biilhachc, ] , in this case 4 where he 
points out that a rise in freights miv be ep.ilvalent to such a scarcity of 
ships as to amount to physiol impossibility ‘The question to be first 
decided is whether a rise in freights due ro an excepted cause, in this case 
war, can ever amount to prevention of fulfilment of a contract to deliver 
oversea goods ? It can be opined that there may be such a rise in freights 
due to war as to entitle a seller, who has to pay freight, ro say that he 
was thereby prevented by war from making delivery. The 
expression ‘rise in freights* in this connexion, and in this case in 

1. Tamplin Steamship Co, v. Anglo Mexican Petroleum Products Co, 

(1916) 2 A. C. 397 85 L J. K. B. 1389; 32 T. L- R. 677 : 

21 Com Cas. 299 ; 115 L, T. 315- 

2. Moss, v. Smith, (1850) 4 C, B. 94 : 19 L. J. C. P- 225 : 137 E.R. 

827 : 14.lur. 1003- 

3. Scfieepvatm, v. North. African Coal Co, (1916) 114 L. T* 755: 

85L.JK.B>im 

4. Bolckow Vaugnan Co, v. Cornpania Minora, (1916) 32 T. L- R< 404: 

114 L T- 753: 85 L.) K B. 776* 
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particular* really means that war has caused a scarcity of ships for 
commercial purposes of which the rise in freights is at once 
the sign and measure Scarcity of ships due to war and rise 
of freight! due to war are interchangeable expressions! but as the thing 
that matters to s seller who to seeking a ship to enable him to make 
delivery to the price he must pay for her, he more usually speaks of the 
rise in freights. It would simplify matters to say that no rise in freights 
can amount to prevention of performance! but it to impossible in a case 
where a rise in freights due to war connotes scarcity of ships due to 
war. Suppose that all British ships were commandeered by the 
Admiralty, leaving only neutral ships for private commerce. In such a 
case a seller might truely say, “war has prevented my chartering’*! and 
it would be equally correct for him to express himself as being prevented 
by scarcity of ships or by a rise in freights, a rise which in such a case 
would of course, be enormous. Prevention In a commercial sense to 
sufficient, and what is prevention In that sense is a question of degree 
which could theoretically be expressed either in terms of tonnage or 
freight, but for practical purposes can be most intelligibly stated In 
terms of freight*'. This decision was affirmed by the Court of Appeal 1 
The circumstances of the present case attract the application of the 
principle just enunciated The evidence proves conclusively that there 
was such a shortage of tonnage owing to the decision of the Dutch 
Shipping Companies in Java, that exports came to a complete standstill 
There were no transactions to record and business was for all practical 
purposes totally suspended. This to sufficient to constitute prevention 
of shipment and such prevention was attributable to “causes or 
occurrences beyond control of sellers*’. ■ 

8. Determination of a contract Impossible of performance 
Plaintiff agreed to purchase In April 1914 certain cases of Belgium glass 
from defendants, agents of an Australian firm. The contracts were 
c. i. f.f c. I, Madras and were shipped on board a German ship at 
Antwerp. While the vessel was on her voyage, war broke out between 
Great Britain and Germany.. The ship was condemned as a prize at 
Colombo, but she was allowed by the Government to proceed and 
discharge her cargo at her destination, the Government undertaking 
to give delivery to British subjects who were entitled to receive delivery 
of the cargo on board the ship. The plaintiff sued for breach of 
contract by the defendant, on the failure of the latter to deliver the 
goods. Held** that as the bill of lading at the time of delivery contained 

1. Bolcfcow, v, Campania, (1917^ 33 T. L. R. Ills 86 L. J. K. B. 439: 
115 L* T. 745. 

2- Etekfel Abraham Gubray, v. R amjusroy Golabroy , A-1* R. 1921 Cal. 
3051 33 C. L. J. 151; 63 L C 267. 

3. P. Thiruvatangiah, v* D. K. Pania & Co, A. L R. 1918 Mad* 322 ; 
43 1. C. 673 : 33 M. L ]. 410. 
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• contract that wu illegal and unenforceable, lo tender w«* bad and 
that, on the outbreak of the war, the contract became void and 
incapable of performance. That teems to be the effect of rhi* decision 1 
and the very instructive judgment 11 of Scrutton, j. it has never been 
doubted, since it was pointed out by Wiiles, J., In this case 3 that to 
enter into a contract of affreighment with an alien enemy is trading 
with the enemy and on the outbreak of war such contracts become void 
and incapable of performance This case Is admittedly indistinguishable 
from the Calcutta case . 4 Practically, the same conclusion has been 
arrived in Bombay in a very exhaustive judgment* of Beaman, J. 

It is clear from the language of the contract and having regard to the 
course of business and the stipulation as to the non-arrival of the 
steamers, that the defendants were only bound to make deliveries out 
of the lots consigned to the defendants in the ordinary course of business 
by the steamers and arriving therein, and that they were not bound to 
make any such delivery on the arrival of the steamer without having 
on board any such goods consigned to the defendants. This being the 
interpretation of the contract, as the goods had not arrived before 
the coming into torce of the proclamation of 9th September against trading 
with the enemy, the eftect of that proclamation was to render the 
further performance of the contract illegal, as it would admittedly 
have been impossible for the defendants to take up the goods and pay for 
them and to put an end to rhe contract. Refer to this case 4 for the said 
view. The case may also be disposed of on another ground. The ‘‘Barcnfels" 
and her cargo were captured in October 1914 as prize of war and taken 
into Alexandria for condemnation, and they were subsequently 
condemned as prize of war in September 1915, a condemnation 
which related back and divested rhe owners of the goods as 
from the date of seizure. Refer to these cases*"* 7 In support of the view. 
Under the contract the defendants were not to be responsible 


1. Amhold Karberg & Co , v. Blythe Green, Joardain & Co, (1916) 

1 K- B. 495 : 85 L. J. K. B. 665, 

2. Amhold Karberg & Co, v, B/ythe Green. Joardain & Co, (1915) 

2 K. B. 379, 

$. Esposito t v. Bowden. (1857) 7 El* &. Bi. 763, 

4. Madhoram Hurdeodass, v, G- C. Sett, 40 1. C. 383 : A* 1. R. 1918 
Cal 830 : 45 Cal, 28 : 26 C. 1. J. 62 ; 21 C. W. N. 670. 

5* Marshall fiP Co, v Naginchand Phul Chand. A, 1, R. 1917 Bom* 
182 ; 42 Bom. 473 : 18 B, L* R. 915 : 37 L C. 644 
6* Odessa. (1916) A. C. 153 : 85 U J. P. C. 49. 

7. Zamora. (1916) 2 A. C 77. 
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(or the supply of goods If steamers did not come to Madras or 

Medut*, and these steamers dearly were the "other steamer*", by 

which three consignments were coming out. in these circumstances, the 
capture of the "BarenfeU" which must have been one of the possibilities 
contemplated, relieved the defendants of liability under this clause and 
pitt an end to the contract so far as this particular consignment 
was concerned. And It seems Immaterial that tome six months 
later the ship and cargo were sent out to Colombo, Madras and 
Calcutta by bailees from the prise Court who landed the goods in 

question, which were consigned to Tuticorin at Colombo, and did not 

forward them by transhipment to the defendants, the consignees at 
Tuticorin. There was no certificate of release from the prise Court in 
respect of these goods which at the time were being proceeded against 
for condemnation and the only terms on which the defendants were able 
to obtain delivery of them was by depositing a sum amounting to twice 
their invoice value and by agreeing that, if the goods were condemned, 
as happened, this sum should be treated as the sale price paid to the prize 
authorities as vendors It cannot be said that the defendants were under 
any obligation to purchase these goods at a greatly enhanced price from 
the prize authorities and make them over to the plaintiff, and the 
plaintiff's claim in respect of these casks falls. 1 

Since the performance of the contract became wholly void on account 
of the outbreak of the war with Austria and as by virtue of the Royal 
Proclamation issued on 5th August, 1914 and 12th September, 1914,1c 
became unlawful to trade with the enemy the suit of the plaintiff for 
recovery of the goods could not be maintained. S- 56, Contract Act, seems 
to be perfectly clear on the point.* 

A lease of a dry dock contained a covenant that the 
lessee should Insure it for the lessor's benefit, but the 
covenant contained no limitation to suggest that the insurance 
was only to be effected at the current premium and where the additional 
structure added to the dock by the lessee caused the insurance Company 
to decline but there was nothing to show that higher rates would not 
have effected the insurance, no question of impossibility of performance 
of the covenant arose in the case With regard to the impossibility of 
Us performance few words need be said. There is no phrase more 
frequently misused than the statement that impossibility of performance 
excuses breach of contract. Without further qualification such a statement 
is not accurate ; and indeed if it were necessary to express the law in a 


1. Bongfiy Abdul R azach Saheb, v. Khsmdf Rao, A. 1. R. 1918 Mad, 
515:41 Mad, 225: 401. C. 851. 

2* Soorthingjee SaMcfumd, v. Mahomed Nasuruddln, A. 1. R. 1918 
Mad. 1124:32 M.L.J. 146:40 LC. 526, 
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tencetice» It would be mote exact to wy that precisely the opposite wee 
die reel rule 1 

The respondents were general merchant! carrying on business et the 
port of Spain, Trinidad. The appellants were ship owners Incorporated 
in the United Kingdom with their head-office in London and with branch 
offices at Port of Spain, Trinidad and New York, U* S. A. They were 
members of a shipping conference in which certain ship owing Companies 
had mutuat arrangements for fixing uniform freight tarffs. These 
Companies before 30th October, 1917 allowed rebates on fretghe to 
traders, conditional on their shipping exclusively by steamers belonging 
to the members of the conference. The tariff remained in force without 
any alteration until 30th October 1917 when the appellants gave notice 
to discontinue the payment of rebate on the ground that they had been 
tendered illegal as regards shipment to New York under the provisions of 
an Act of Congress of the U. S. A which was approved and had come 
Into operation more than a year previously on September 7. 1916. The 
respondents sued the appellants tor rebates on freight paid for carriage 
of goods from Trinidad to New York The appellants claimed exemption 
from liability on the ground that under the Act of Congress of the 
U. S. A. referred to above, the payment of the rebates would render the 
appellants liable to heavy penalties. Held, 2 that the contracts under which 
the rebates claimed are contracts between British subjects made in 
British territory and, therefore, to be governed by British law. It is clear 
that the lex loci contwctus was British and that no such question arises as 
in this case. 3 By British law there is no illegality in a rebate agreement 
such as was made between the appellants and respondent* The 
contracts have not been frustrated or rendered impossible of performance; 
on the contrary the goods have been landed at New York the freight In 
respect thereof have been paid and all conditions have been fulfilled 
which apart from any special defence founded on the Act of Congress, 
would entitle the respondents to claim payment But the allegation by 
the appellants that the payment of the rebates would render them liable 
to heavy penalties under the Act of congress of the U. S. A., was no 
defence to the action irrespective of the correctness of such an allegation* 
Whatever may be the true construction of the Act of congress appellants’ 
refusal to pay the rebate could not be supported. 

Trading with the enemy no doubt became unlawful, but sale of 
German goods was not unlawful. There is evidence that there was some 


1. Grant Smith and Company and McDonnell Limited , v. Seale 
Construction and Dry Dock Company, A. 1. R. 1919 P. C. 85* 
r Tmidad Shipping and Trading Company Limited , v. G. R Alston 
and Company , A. I R. 1920 P. C. 117- 
X In ft Missouri Steamship Co, 42 Ch. D. 321. 
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KOck of epsom nits In Bombay available for tile but it i very high price- 
The delivery was neither imposelble nor impracticable in the ordinary 
tense of the term. The performance of the contract on the part of the 
defendants no doubt became very onerous, as there was alto not 
sufficient stock in the Bombay market for the requirements of all the 
mills. Mere difficulty or the need to pay exorbitant prices does not 
bring the case under S. $6, Contract Act, as pointed out in a Bombay 
cate. 1 The contention is not sound that after the war the contract 
became void by reason of its performance becoming impossible within 
the meaning of S. 56, Contract Act. The defendants unconditionally 
undertook to perform the contract. They did not qualify their liability 
by using suitable language 8 

The Court of appeal must not act capriciously, but must be guided by 
some judicial principle. 1 he law will excuse a man from doing that 
which he could not possibly perform impoicniia excusat legem. In acting 
on this principle the Court will not, however, take into account any 
situation which has rendered the performance of the condition impossible 
and which the man has brought about by his own acts and omissions 
with complete, knowledge of the consequences that will ensue. 3 

The defendant Bank agreed with the plaintiff to ship from London 
12 bars of gold per week, the first shipment to take place on the 17th July, 
1914. Only one shipment arrived, The consignments of the 24th and 
31st July were not shipped owing to the mutilation of a telegram and 
the Bank acknowledges its default in respect of these consignments. 
Further shipments did not take place owing to the outbreak of war, and 
the question before the lower Courts was whether the defendants was 
absolved from his liability to perform his contract by the provisions 
of S. 56 of the Indian Contract Act Held, 4 that the Court is in 
agreement with this judgment. 1 In that case the defendant had 
contracted on the 24th July, 1914 to supply freight for 1,000 tons of 
manganese from the Port of Bombay in September 1914. Subsequently 
owing to the outbreak of war no freight was available in Bombay and 
the contract was broken and It was held that physical impossibility must 
go further than mere difficulty or the need to pay exorbitant prices 
and, therefore, as a last resort it was the defendant’s duty to purchase a 
ship to fulfil the terms of his contract. This Bombay judgment 1 lays 


1. 


2 . 


3. 

A 


Karl Httlinger 8 Co, v. Chagandas & Co, A L R. 1915 Bom* 232 : 

17 B. L R. 1087 ; 40 Bom. 301; 33 l C. 205. 

Mill Stores Trading Company, v. Mathuradas, A. I. R. 1920 Nag. 
161 s 57 l C 636 : if N. L. R. 1. 

janga Singh, v. Lachhmi Natain, A.LR. 1920 Oudh 25, 


Hukam ChaiuLJagadhar Mai, Delhi, v. Mercantile Bank of M 

Ltd, Delhi, A. LR. 1921 Uh. 100 i 62 LC. 815. ^ 
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down the lew correctly end (9 most applicable to the present dae» 
and, therefore, it was the duty of the Bank to endeavour to obtain fold 
at any price in the London market. The Bombay judgment 1 was 
followed in Nagpur * The respondent urges first that the parties to the 
contract did n at contemplate the outbreak of war and the cessation of 
ordinary dealings In gold In London market There is no force, 
however, as the respondent agreed unconditionally to supply the gold. 
Reference was made to this Bombay case a in which a contract was held 
impossible of fulfilment 00 account of the outbreak of war In that 
case, however, the contract in suit became Illegal and the defendants 
being German subjects and their local manager being interned at 
Ahmadnagar, it became physically Impossible for them to perform the 
contract. This Madras case* was relied on as an authority that the 
word “impossible’' u$.*d in S. 56 of the Contract Act includes also cases 
of practical impossibility, but this judgmenr does not assist the 
respondent, as there is nothing to show even the practical impossibility 
of obtaining gold bars in London at a price. This Calcutta case* was 
also referred to, but this judgment also does not help the respondent* 
It is, therefore, held that mere difficulty in obtaining bar gold in London 
ftora the 4ch August till the middle of October or even impossibility to 
obtain it in the market at me ordinary rates does not absolve 
the defendant-respondent from fulfilling his contract. 

Defendant contracted with plaintiffs to deliver certain bags ol rice. 
The contract contemplated delivery by railway waggons- As a war 
measure the Government had impose ! "waggon restrictions”, “priority 
certificates" all over the Presidency, and this interfered with the free and 
easy transport of rice. The existence of these restrictions was well-known 
to all the parties- Owing to the shortage of waggons on account of the 
enforcement of the rules the defendant was not able to perform his 
contract and pleaded impossibility ol performance as a defence to the 
suir. Held,* that as pointed out in this case 7 and so, on the facts of this 
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cate, there U no reaton why the law should Imply an absolute obligation 
to do that which the law forbid*. The reasonable view of the contract 
In thta case is that the seller agreed to supply the promised number of 
bags of rice if after using beet endeavours he was able to secure the 
necessary number of waggons. The obligation to perform the contract 
was not, therefore, absolute, but impliedly conditional. By the common 
law of England a man who promises without qualification is bound by 
the terms of his promise. If the parties do not mean their agreement to 
be unconditional, it is for them to qualify it by auch condition aa they 
think fit- The rigour of this absolute rule had been gradually and very 
considerably relaxed by the recognition of the “doctrine of the implied 
term’* by which, on the ground of impossibility parties have been accused 
from performing theft contracts by telying on conditions which may be 
implied from the nature of the contract and the surrounding 
circumstances, ft does not appear, aa observed by Sir Frederick Pollock, 
that the law embodied in S. 56 to materially divergent from English 
doctrine. 

The contention was backed by a reference to two English cases’’'* but 
a clear line of distinction can be drawn between cases of physical 
Impossibility of and mere difficulty in, carrying out a contract. In the 
present case* certain persona entered into a contract to supply ghee to 
Officer Commanding F Supply Depot and inspite of the fact that a part 
of the source of supply was cut off by the action of the Government, they 
elected to make tenders to the Supply Depot, and did not at the time 
suggest that the contract was void. Held.* that any option that they 
might have had of declaring that the contract had come to an end ia 
waived, and so they are not entitled to a refund of money deposited by 
them under the terms of the contract. They can, therefore, derive no 
advantage from the principle laid down in this case 4 

The defendant wanted his bales of cotton to be carried from M to K. 
On 15th June 1942 there was an agreement between the parties for the 
transport of 114 bales and the defendant paid Rs. 10 as earnest money. 
On 17th June there was another agreement for transport of 103 bales of 
cotton on the same terms. The plaintiff waa served with a notice by the 
defendant on 2nd July 1942 calling upon him to carry the remaining 161 
bales of cotton Immediately the plaintiff replied to the notice of die 
defendant and stated that he was not in a position to fulfil die contract 

1. E. Holton & Co, v. Chadwick & Taylor, (1918) 34 T. L. R. 230. 

2. Wood field Steam Shipping Co, v. J. L Thompson & Sons, (1919) 

36 T. L R. 43 : 64 S. J. 67. 

3. Gwsdit Singh, v. Secretary of Slate, A. L R. 1931 Lah. 347* 

1301. C, 772. 

4. Phoenix Mills Ltd, v, M adhavas Rupchond, 69 I. C. 9. 
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<m account of the fact that the trucks were requisitioned by the 
Seaettry, Provincial Transport Authority. HcM,t that there was a 
frustration of the contract on account of the drcumstances beyond the 
control of the plaintiff and the contract for carrying 161 bales of cotton 
wai not capable of performance, see this Madras case* in this connection. 
The plaintiff has not committed any breach of contract and is not liable 
to pay any damages to the defendant on account of the failure on the 
part of the plaintiff to fulfil the contract on account of the circumstances 
beyond his control* 

9. Effect of contract becoming impossibles—The respondent 
having obtained the arrest of his judgment-debtor in execution of hia 
decree against him, the latter applied to the Court executing the decree 
for stay of execution on the ground that he had applied. The judge there¬ 
upon directed him to apply for stay either to the trial Court or to the 
appellate Court, took security for his appearance when called on and 
fixed the 25th October 1921 for his appearance On that date the 
judgment-debtor and one of the sureties failed to appear. The other 
surety appeared and stated that he was unable to produce the 
judgment-debtor because he was in jail for a criminal offence. Held,* 
that in cases like the present one the happening of the apecified event 
is not merely collateral; the sureties undertake that the event shall 
happen, that is the principal promise; the promise to pay a sum o i 
money is a collateral promise and is an agreement, to compensate the 
promisee in case of a breach of the principal agreement on the part of 
the promisor- Consequently, the case falls under S. 56 and when it 
becomes impossible to perform the principal promise the whole agreement 
becomes void In the present case though the judgment-debtor did not 
die as happened in these cases 1 2 * 4 5 "* the performance of the sureties* 
principal promise, that they would cause the judgment-debtor to appear 
in Court on the 25th October, 1921 became impossible and, therefore, 
the whole agreement became void- The lower appellate Court's 
assumption that at the time they executed their bond they anticipated 
that the judgment-debtor would be convicted of a criminal offence and 
he sentenced to imprisonment is not based on any evidence. 

1. Noorbux Mohmoodbux Musalman, v. Kalyandas Jugaldat Gujrathi 

Mode, A* 1- R. 1945 Nag. 192 ; 1945 N. L }. 267 : L L R. 1945 

Nag. 475. 

2. Gundayya v. Subbaya , A* I- R. 1927 Mad. 89 : 99 L C. 459. 

3*. Manns Kywt, v. M aung San Tin, A. 1. R. 1923 Ring- 26: 

4 U. B. R. 99: 1 Bur. L. J. 236 : 701- C. 870, 

4. Krisknan Mayat, v* lttanam Nayar, 24 Mad. 637. 

5. bfabbi Chandra , v. Mlnunfag Bamik, 41 Cal. 50 : 19 ]. C- 981 : 

n a w. N. 1241 f 
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The plaintiffs purchased the right to collect toll at two toll gates 
from a District Board The Government passed an Ordinance that 
food grains etc,, should not be transported, lit consequence of this 
Ordinance the traffic in food grains, etc, was entirely stopped. 

The plaintiffs naturally suffered a loss on account of the 

Stoppage of the traffic in food grains, etc. Held, 1 that the 

contention on behalf of the appellant that the contracts did not 

become wholly Incapable of performance is a sound one* When the 
plaintiffs purchased the right to collect tolls at these two places they did 
not rely merely upon the carts containing food grains passing along the 
roads- They must have expected carts of all kinds to pass through these 
coll gates ; and from the collections at the two toll gates, it appears that 
a number of carts passed through these toll gates Here it cannot be said 
that the contract to collect tolls at t hese toll gates became impossible by 
reason of the Government passing an Ordinance. In order to relieve the 
plaintiffs of their liability under the contract, the performance of it must 
become impossible as in a case where the right is to collect the tolls for 
the passage of traffic on a bridge, If the bridge is washed away by a flood. 
It may be said that the performance of the contract (the collection of the 
toll) becomes impossible by reason of the bridge being washed away, 
Here no such thing is alleged or proved, However this English case* 
may be referred to In which it was held that, when a portion of a 
contract was capable of performance, the contract did not become void 
or unenforceable. 

The plaintiff sued on the allegation that the defendant executed 
and got registered a sale-deed in favour of the plaintiff, conveying to 
the plaintiff plot 21 in the Cantonment of Allahabad in consideration 
of the payment of Rs. 4,000. The defence was that possession had 
been given to the plaintiff. Held,® that the legal rights of the plaintiff may 
be regarded from the different angle of vision, viz., that the sale of the 
rights of the defendant was conditional on the sanction of the Cantonment 
authority and that, subsequent to the execution of the sale-deed, 
the sanction of the Cantonment authority has been refused. It is, 
therefore. Impossible for the defendant to transfer his rights as a 
lease-holder, because the Cantonment authority has refused to allow him 
to transfer those rights Accordingly, the case comes under S. 56, para 2. 
Refer also to illustration (d) of this section which states that a contract 

1. President of the District Beard, South Kanara, v* G. Santhappa Nath, 

A. I. R. 1925 Mad- 907 ; 86 L C. 362. 

2. Heme Bay Steamboat Co, Ltd, v. Hutton, (1903) 2 K- B. 683: 

72 l. J. K. B. 879 ; 89 L. T. 42? : 52 W. R. 183 ; 9 Asp, M. C. 
472; 19 T. L. R* 680, 

3* h W. Thomas , v. Hanuman Prasad , A, 1 R. 1929 All 837: 1929 
A* L. J. 1122 : 122 L C 675. 
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to take in cargo to a foreign port becomes void when war & declared 
Therefore, the safe-deed in suit is void; but If it be not void, it can be 
rescinded under $■ 35, Specific Relict Act. 

The petitioner was the tenant of the respondent under lease oi certain 
lands for 7 years from 15th July 19*2 ar R*. 350 a year, the rent being 
payable on 15th January each year The petitioner went into possession 
and in October ‘*24. as is well-known, owing to the devastating floods, 
the land was severely injured, that is to say, the irrigation sources were 
impaired and the fend was silted up The petitioner seems to have 
made some representations to the landlords in respect of this damage 
to rhe land, hut he paid the rent as usual on 25th January 19* u The 
landlord* arc said to have promised to do certain repairs to the land 
which it is said would cost about Rs 400. The landlords did not do 
the repairs. The tenant, however, occupied the land till May l°26 
when he definitely threw up the lease and vacated rhe land which rhe 
landlord gave to somebody else. Held, 1 that it. is said that the 
petitioner is entitled to refuse to pay rent on the ground that what he 
contracted tor has been destroved under S* 56, Contract Act, 1 his is 
not so because on reading the evidence ot great length, it appears that the 
land could have been pin perfectly right for an expenditure of Rs 400. 
If seems, therefore, that in such circumstance* tlv petitioner is liable ro 
pay for the complete vear. I'J'h, as the rent is annual and not 
subdivided. 

Where a contract become# impossible; ot performance due to super-* 
verting causes bevond rhe control of the panics, the contract becomes 
void under S. 56. Contract Ac,* 1 2 

10 Effect of a security bond :—A security bond in essence is no 
more than a contract enforced by the Courts unless there is some reason 
why it should not be so enforced. 3 4 5 6 

11 Effect of incurable diseases on marriage contract The rule 
enunciated in these cases*-* maybe briefly formulated where syphilis 
is contracted, prior to but was not known to exist at the time that the 
contract to marry was entered into, or where such disease was contracted 
subsequent to the making of the contract to marry, bur through no 
wrongful act of the defendant, its existence furnished a good defence to 
an action for breach of promise- It is to be observed chat in both the 

1. Smnappa Pillai, v. Ramasumm Ayyai, A. I. R 1929 Mad* 57^ 

118 1C. 79 

2. Nantayya Seay, v. Uangadharayya, 11 Mys, L. }■ 81, 

3. Tkakar Dau , v. Ram Sfcifh, A. 1. R 1928 Lah. 61 108 L C 376. 

4. Kinder, v. Gram, (1878) 2 ltt App* 236- 

5. Alien, v. Balter, (1882) 41 Am, Rep, 444 ; 86 N. C« 9L 

6. SchaekLcfotd, v. Hamilton, (1892) 15 L- R. A. 531: 19 S. W* 5. 
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case* Just mentioned the a Miction was of a serious type, and, perhaps, 
incurable : the rule might welt be otherwise where the disease h such as 
to be easily curable and there the plaintiff assents to a postponement of 
performance. The reason for the rule is best stated In the words of 
Ruffin,}., in Allen, v. Baker ; “The law will constrain no man to assume 
a position so full of perils as to have placed within his reach the lawful 
means of grartfying a powerful passion, at the risk of another*® health or 
life, and the possibility of bringing into the world children in whose 
constitution the seeds of a father's sin shall lurk”. As observed by Dr. 
Lushington* the two principal ends of matrimony are, a lawful 
indulgence of the passim? to prrvent licentiousness, and the procreation 
of children, according to the evident design of Divine Providence. 
Whatever other object theorists may ascribe to the marriage relation, the 
practical statesman must continue to regard it as a civil institution whose 
chief purposes are the legislation of sexual commerce between the 
parties and the perpetuation of the race- Capacity for sexual intercourse 
must exist at least m poise, at the time that the marriage is entered into 
It IS for this reason that permanent and Incurable impotency existing at 
such time and of such nature as to render complete and natural sexual 
intercourse between the parties practically Impossible, is recognized as a 
ground for the annulment of marriage. Thus, it Is the permanent or 
probably permanent character of the malady, rendering sexual intercourse 
impracticable throughout the continuance of the marriage, that furnishes 
the reason for the annulment, and the maxim should apply cessante 
ratione cessoT kx ipw*.* 

12. Effect of unforeseen accident as implied condition The 
Government of Bombay invited tenders for the lease of certain salt works 
for five years from 1st September 1920. On January 1921 the defendants 
deposited the necessary amount and executed the lease- According to 
the lease the rent of each year was to be paid in three instalments and 
the lessee was to keep the salt works in repair. The defendants could 
not work the saltpans owing to strike of workers. As a result the 
Government cancelled the lease on 1st June 1921 and called for fresh 
tenders for the remaining period of four years. The salt works were 
then leased to an Association of which the defendants were membets. On 
6th January 1923 the Secretary of State for India in Council sued the 
defendants to recover the cost of repairs to the salt works and the 
amount of first year’s rent. Held,* that it is urged on behalf of the 

1. Deane, v. Aveling, (1845) 1 Robertson Ec- Rep. 279: 163 E. R, 
1239. 

2- Bfrtndra Kumar Biswas, v. Hemlata Biswas, A. I R- 1921 Cal. 
459: 33 C. L.J. 97: 601. C. 362 

3. Horf Laxman Josfc, v. Secy, of State, A- I. R. 1928 Bom. 61 s 
30 B» 1* R« 49 ; 52 Bom* 142 :108 L C. 19. 
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defendants that the purpose of the contract was the manufacture 
of the wit end that purpose having failed, no liability under 
the contract to pay rent or to make repairs could be 
enforced* in a previous case 1 of this Court the decision proceeded on 
the intention of the parties deduced from the terms of the contract, 
and it was held that, looking to the nature of the contract. It must 
be taken to have been the intention of the parties to it that the monthly 
payment was to be payable so long as the quarrying was permitted by 
the authorities. The case did not fall within S. 56, Contract Act- In 
these two cases*' 31 there was the destruction of the building the 
continued existence of which formed the basis of the contract, and the 
case of Dhuramsey ,* clearly fell under S. 10$, Cl. fe), T P. Act. In the 
present case there was no express contract that the liability to pay rent 
and to make repairs should subsist only if the salt could be manufactured 
in the agar or if skilled labour was available for the manufacture of salt. 
In Halsbury’s Laws of England> Vol VII, p. 430, it is stated : “where it 
appears from the nature of the contract and the surrounding 
circumstances that the parries have contracted on the basis that some 
specified thing, without which fhe contract cannot be fulfilled* will 
continue to exist, or that a future event which forms the foundation of 
the contract will take place, the contract, though in terms absolute, is to 
be construed as being subject ro an implied condition, that if before 
breach performance becomes impossible without default of either 
party and owing to circumstances which were not contemplated 
when the contract was made, the parties are to be excused from 
further performance**. In the present case, the strike of the 
workmen was not unforeseen There was no express condition that the 
contract was to be enforceable only if skilled labour was available. The 
circumstances proved in this case do not suggest that there was an 
implied condition of the contract that if the manufacture of salt became 
impossible owing to the strike of the workmen, the parties were to be 
excused from further performance. The evidence shows that the 
defendants knew that there was a strike in July and August and that, as 
a matter ot fact, in September the workmen did not go to the repair 
work of the agars of field owning manufactures, aid they ought to have, 
therefore, taken precautions to secure the requisite labour, or ought to 
have entered into an express stipulation w ith the plaintiff that they 
would not be liable under the contract in case the manufacture of salt 
was rendered either difficult or impossible on account of the strike of 
workmen. It appears also from the evidence that labour was available 

L Goculdas Madhavji, v. Ntfisu Yenku/*, 13 Bom. 630. 

2. Taylor, v. Caldwell, (1863) 3 B. & S. 826: 11 W, R. 726: 32 L. J. 

Q.B-164:8 L.T. 356. 

3, Dhuramsey, v. A hmtdbhai* (1898) 23 Bom. 15. 
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from ocher quarters though af a higher rate. In this case 1 the tew laid 
down at £. 752 of 2 K. B is as follows: ‘The test seems to be whether 
the event which causes the impossibility was or might have been 
anticipated and guarded against" The cases 9 '* relied on, on behalf of 
the plaintiff, would to a certain extent support the contention that the 
defendants were bound to pay the rent and make the repairs and were 
not excused from the performance of the contract by reason of the 
difficulty or impossibility of the manufacture of sate on account of the 
strike of the workmen. According to the view* of Beaman, ] * the 
performance of the contract in that case did not become impossible 
within the meaning of S. *6 merely because freights from Bombay to 
Antwerp were not procurable (rom a commercial point of view when 
the defendants repudiated the contract: and ir. was held that no implied 
condition could be read into the contract that it was agreed by the 
parties that normal freight conditions should continue, and that before a 
contract could be broken on the ground that the acts to be done had 
become impossible, the Courr* must be very sure that they were 
physically impossible, and that physical impossibility must go much 
further than mere difficulty or rhe need to pay exorbitant prices. 

The defence to the suit is that the contracts came to an end because 
they were incapable of fulfilment An unforeseen accident precluded, 
for a substantial part ot the year, the collection of tolls, and at some 
time during the 3 4 months during which the suspension of traffic 
continued, it must he taken that the contract w as avoided, under S. 56, 
Contract Act f or illustrations ot this principal reference has been 
made to a class of hngllfth cases of which a few examples may be 
mentioned here. A ship was chartered from 1st March 19! 7. for ten 
months, and before the commencement of the periodic was requisitioned 
by the Government and was not released until February 1919. it was 
held in this case 5 that there had been in 1927 a frustration of the 
chartered party which forthwith brought to an end the whole contract. 
Another case* of this kind is this. Then there are what are known as 

h Kiel!, v, Henry, (1903 ) 2 K. B- 740: 72 L. J. K B. 7v4 : ;9T. L. R. 

711 : 89 LT- 328. 

2. Bombay and Persia Steam Navigation Co, Ltd, v. Ruboiino Co, Ltd , 

14 Bom. 147. 

3. PurskvtitmJj* fiibhowandas, v. Purs hot amdas Manga/das, 21 Bom 23. 

4. Kari Eitimgrr o* Co, v. Chagundas & Co. A. 1. R. 1915 Bom. 232 

40 Bom 301 : 33 l. C. 205 : 17 Bom. L. R. 1087. 

5. Htfjt Mi«Jf<, v. Cheong Yue Steamship Co, Ltd, (1926) A. C. 497: 

95 L. b P- C. 121 -s 134 l. T* 737 . 42 T. L. R. 359.31 Com. 

Cue. 199> 

6. Bank U»ve Ltd. v. Arthur Capet & Co, { 1919 ) A C 435.88 L. J. 

K* B 211 : 120 L T- 129: 35 T,LR. 150; 63S.J. 177 
14 Aap. M. C 370. 
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the Coronation cue* of which an example h afforded by KteB. 1 The 
defendant hired a Bat upon the route for the two daya upon which die 
C oron at i on procession* were to take place, agreeing to par • * um of 
£ 75-. The contract contained no express reference to the coronation. 
Owing to the King** itlneu the ceremony was postponed* and the 
defendant refused to pay the balance of the rent agreed upon. It waa 
held that there was an implied term in the contract that proceaaiona 
should take place and that by the notvhsppening of theae eventa the 
contract was frustrated. Another case* embodying the same principle 
la this. Now. the principle upon which these cases were decided ia 
that the occurrence which rendered the contract incapable of 
execution was of a kind not within the contemplation of the partlea 
when the contract was signed, and for which they would make proviaion 
if its possibility could have been foreseen. Lord Sumner in Bank Line, Lid* 
cites Lord Watson in Robert* as authoritatively explaining the legal theory 
aa follows : “There may be many possibilities within the contemplation 
of the contract of chartered parry which were not actually present to the 
minds of the parties at the time of making it, and when one or other of 
theae possibilities becomes s fact, the meaning of the contract must be 
taken to be, not what the parties did intend (for they had neither thought 
nor Intention regarding It) but that which the parties, as fair and 
reasonable men, would presumably have agreed upon it, having such 
possibility in view, they had made express provision as to their several 
rights and liabilities in the event of its occurrence". The same learned 
Judge in this case* says at (p. >04): "The doctrine of frustration rests 
upon a term or a condition implied in the contract. In contemplation 
of law the parties, if they had anticipated and had taken into 
consideration the events which ultimately frustrated the object of their 
adventure, would have made provision for it, and, again in contemplation 
of law, the legal operation of those eventa upon the contract is the very 
thing for which that term would have provided- Hence, in implying 
that term to give a foundation for a legal conclusion, the law is only 
doing what the parties really (though subconsciously) meant to do 
themselves”. The question thus is whether the destruction of the 


1 . 
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Krdlt v. Henry, (190)) 2 K B. 740 72 L. J. K. B. 794 •• 19 T. L. R. 

711 :89 L. T. 328. r MOI », 

Metropolitan Water Board, v. Dick Key Co, (1918) 

87 L-LK. B. 370 : 117 L. T. 766 82 J P. 61.34 T 
zi c i ia? • 23 Com* Case 148 : 16 L. &• R* !• 

*"£ %*2ul uolrv 0 18f 3?T.TS 150 C tii J177 J ; 
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Hiffi r. Cheon Yue Secmilup Co, Lid, (1926) A* C. 497- 
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bridge® by flood® was an event which the parties could not have foreseen 
or make provision for. CL 6 of the sale notice provided that “the sales 
will be subject to all risks. Claims for compensation will not be 
entertained”. Was this a risk which cannot reasonably be brought 
within the operation of this clause ? It cannot be said, in general terms; 
that the risk of an interruption to the traffic by weather conditions—-by 
the formation of breaches, landslips, etc—could not have been 
foreseen and provided for. Such accidents are common enough 
on ghaut roads during the monsoon, and are perhaps the 
most likely cause of a suspension of traffic, certainly at that 
time of the year- There Is a clause No. 15 In the conditions 
of lease which even makes the toll-contractor responsible for 
reporting when any bridge within half a mile of his toll-gate is in 
danger, and for taking emergency steps to protect it when it is threatened 
at times of flood. The duty is doubtless laid upon him in part at least 
because It is to his interest that the bridge should not be damaged. A 
temporary suspension of traffic owing to the breakdown of a bridge 
must, therefore, clearly fall among the risks contemplated by the parties. 
But it is said that the floods of 1924 and the damage they caused were 
unprecedented, and could not have been within the contemplation of 
the parties; in other words, that Interruption of the through route by 
weather conditions for more than a certain time was of the nature 
of an unforeseen contingency. Now, if it is to be held that the 
destruction of a bridge was in the nature of an ordinary risk, there was 
nothing exceptional or unreasonable in the length of the actual 
period—about months—during which the through traffic was 

Interrupted. There is nothing in the contract as implied condition, 
suitable to the circumstances of this case, which the parties would have 
framed had the possible need for It occurred to them. 1 

In the present case there Is no term in the contract expressly absolving 
the defendants from liability for damage caused by third parties; nor 
is there anything in the contract from which it can be inferred that 
such an exemption was intended by the parties. The general rule 
is that where a party has not qualified his obligation he is liable to 
make compensation in damages for non-performance although the 
, performance has been rendered impracticable by some unforeseen cause 
over which he had no control; see the following cases*'* in this connection. 

1. Sankaran, v. Dirt- Board, Malabar , A. L R. 1934 Mad. 85 ; 1933 

M. W. N. 1281 t 39 M. L. W, 51: 66 M» L, J. 108 : 147 l C. 
964. 

2. Ford, v, Cotesworth, (1870) 5 Q. B. 544 : 10 B, & S. 991: 39 L. J. 

Q. B. 188 : 23 L T. 165 ; 18 W, R, 1169. 

3. Ashmore 9 San, v. C* S* Cox 9 Co, (1899)1 Q.R 436: 68L.I. 

ft R 72 : 4 Com. Ca§. 48: 15 T. L. R.55. 

4. Borneo, v. Javeti 9 Co, (1916) 2 K. R 390 : 85 L. J. K. B. 1703; 

115 L. T. 217 i 22 Com. Ca*. 5 ; 13 Asp. M. C. 424* 
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In the ca*e erf CM/ford, * Wliies J. stated the Uw thus t **When • petty by 
Hi* own contract creates a duty or a charge upon himself* he is bound to 
make it good noth withstanding any accident by inevitable necessity, 
because he might have provided against it by his contract.” In the present 
case, the defendants did not qualify their obligation to return to the 
plaintiffs the lights which they had hired in an undamaged condition 
and* therefore, they are liable to compensate the plaintiffs for all the 
lights and the kita which have not been returned lr was contended that 
the defendants are absolved in the present case by reason of para 2 of 
S. 56, Contracr Act. It is argued that the performance of 
the contract in this case, namely, the obligation to return the 
lights in an undamaged condition to the plaintiffs, has become 
impossible by reason of an event which the promisor could not prevent. 
The argument overlooks the two matters with which para 2 of S 56 deal. 
One is when an act becomes impossible and the other is when an act 
becomes unlawful- In the case of an act which has become unlawful 
the promisor is exonerated if he is not responsible for the act having 
become unlawful. Part 1 of para 2, however, does not speak of the act 
having become impossible by reason of the act of the promisor. What is 
exactly meant by speaking of an act becoming impossible in the sense 
referred to in that sub-section is not clear but there is no reason w 
suppose that the Legislature intended to depart from the general 
common law rule which has been enunciated above.* 


13. Effect of cancellation of principal contract on aub-contract :~ 
These cases 3 ' 14 show that where a sub-lease is entered Into the belief that 
the original contract will be subsisting during the period during which 
the sub-contract is to be worked, the cancellation of the 
contract terminates the sub-contract as well- This proposition is 
unobjectionable. b 

14. Effect of the outbreak of war on an executory contract *—In 
February W14 the defendants agreed to purchase from the plaintiffs 
certain goods during the year ending 31st December 1914 and to take 
delivery at least once monthly. The defendants were a German Joint 
Stock Company, having a branch in Bombay under the sole management 
of a German subject. On account of the war and the various 
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Clifford v. Waits. (1870) L. R. 5 C- P. 577 s 40 l. ). C. P- 36: 
22 L. T. 717 •• 18 W. R. 925. 

Moot Mohamad, v. Sonu Mutri, A. L R. 1941 Pat. 429 7 B. R. 
412: 192 I. C. 768 

Inder Penhad Singh, v- Campbell, 7 Cal- 474. 

Qoaddas M adhat#. v. Narsu Yenkufi, 13 Boow 630. 

T K Oop^ml PilW. v. SI KU. ft KK Ctataihra., A. I. R- 
fwtuHtf(1):291 C 151. J M.UW.411. 
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Ptociamatfo^ and Ordinance* Issued, the defendants Med to tike 
delivery of the stood*, as agreed* The plaintiffs sold the Rood* at« lose, 
and after deducting the value of the deposit with them, made hr the 
defendant* against fulfilment of the contract, sued the defendant* for the 
balance. He/d, 1 that on the outbreak of war, the contract* between the 
plaintiff* and defendant* became illegal contracts and were dissolved and 
there has been aince then no transaction between the parties* The 
modern view seems to be that all contract* with alien enemies become 
illegal on the outbreak of war : ut per Lord Lindtey in the case of 
lantern 9 Even assuming that it only became so after I4rh November 
the plaintiffs gave the defendants further time for taking delivery upto 
16th December, and so waived any breach committed before that date* 
It is admitted that on these findings the defendant* are entitled to a 
return of their deposit under S. 56 (2), Conrract Act* 

A contract is avoided or dissolved by the outbreak of war, if it enures 
to the aid of the enemy. See the case of Futtado* or if it is in its nature 
incapable of suspension. See the case of Griswold A A contract is deemed 
In its nature incapable of suspension if its proper performance 
necessitates intercourse with the enemy during the war- See the cases of 
Esposito 9 and William Bagaley* or where time is of the essence of 
the contract, or the parties cannot, on conclusion of peace, be 
made equal. See the cases of Jonson* and New York. 7 
The principle which underlies this doctrine is best stated 
in the words of Lord Tenterden quoted by Willes, J., in Esposito* : 
**Another genera) rule of law furnishes a dissolution of these contracts 1 ' 
(i* c. for the carriage of good* in merchant ships)" by matter extrinsic. 
If an agreement be made to do an act lawful at the time of such 
agreement but afterwards, and before the performance of the act, the 
performance be tendered unlawful by the Government of the country, 
the agreement is absolutely dissolved* If, therefore, before the 
commencement of a voyage, war or hostilities should take place between 
ghe State to which the ship or cargo belongs and that to which they are 

1. Textile Manufacturing Co, Ltd , v, Salomon Brother*, A. L R. 1916 

Bom* 251 i 33 L C 353 ; 13 B. L. R. 105 s 40 Bom. 570. 

2. jonson, v. Driefonuin Consolidated Mine*, Lid, (1902) A. C. 484 * 

71 L. J, K. B. 857* 

3. ftmado, v, Roger*, (1802) 3 Bos* Si Pul 191; 127 E- R. 105. 

4. Griswold, v. Waddington, 15 Johnson 57 : 16 Johnson 438. 

% Esposito, v. Bowden, (1857) 7 EL & B1 763; 27 L J. Q. B. 17. 

6* William Bagaley, v. United State, 5 Wallace 397:18 Law Ed. 583. 
7. N«w York Life hmnanc* Co, v. Statham, 93 U. S* 24: 19 Am 

D_ Cl** 
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destined or commerce between them be wholly prohibited, the connect 
few conference h at *n end, the merchant must unload his good*, and 
the worn find another employment for their ship, and probably die 
same principles would apply to the same events happening after the 
commencement end before the completion of the voyage". Chancellor 
Kent adopts the same conclusion, for the reason that war, making 
performance unlawful or impossible either before or after ha 
commencement, dissolves the contract of affreightment. "The contract 
of affreightment may be dissolved without execution, not only by the act 
erf the parties, but in many cues, by the act of the law. If die voyage 
becomes unlawful or impossible to be performed, or if it be broken up 
either before or after It has actually commenced, by war or interdiction 
of commerce with the place of destination, the contract is dissolved. 
There is no difference in principle betw een a complete interdiction of 
commerce, which prevents the entry of the vessel, or a partial one, in 
relation to the merchandise on board, which prevents it being landed. 
The contract of affreightment in respect to the goods it dissolved, for 
the shipper cannot demand the delivery of the goods if the landing of 
them would expose the vessel to seizure. And if the voyage be broken 
up by capture in the passage, so as to cause a complete defeasance of the 
undertaking, the contract is dissolved, notwithstanding a subsequent 
re-capture". This was recognized in the case of A very 1 which 
shows that a contract of affreightment may at once become void by die 
declaration of war. (See note to this case*). The doctrine that a contract 
entered into before war is dissolved by the outbreak of war, when 
its performance would involve “trading with enemy”, hu been recognized 
in the following cues 3 '* and an Instructive application Is furnished by 
this decision* which further adopts the view taken in the caw of 
Groom 7 that the seller is not bound, in a C. I F. contract, to provide 
the purchaser with a policy covering war risks." 

15. Grounds on which executory contracts become void :—in 
this country, whatever may have been the law of England and 
whatever may now be the opinion of eminent Judges and Jurists 
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Avers, v. Bowden, 0855) 5 El &. Bl 714 s 25 L. J. Q. B. 49. 
Clemonuon, v. Blessing, (1855) 11 Ex. 135 j 3 W R. 510. 

Duncan Fox ff Co, v. Schrempp 9 Booke, (1915.) 1 K. B. 365: 
84 L. J. K- B. 730. 


Amhoid Karbert 9 Co, v. Blythe. Green, JourdcUn 9 Co, (1915) 
2 K. B. 386 : 84 L-J. K. B- 1673 
Parchemi, 1 Trehtm P. C- 579. 

Ntoim Isaac Btkhot, v. SulUmaii Shusuny, A. 1. R- 1915 Bom. 76: 
281 C 433 : 40 Bom. 11. 

Groom, v. Barber, (191$) 1 K. B. 316.84 L.). K- R. 318, 
Modhoram Hswbsfoi, v* G. 0. Salt, A. 1. R* 191 8 Gal* 830« 
4 oTc. 383 45 Cal 28 : 26 C. L J.62:21C. W. N. 670. 
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to that country, it cannot be denied that after the contract ha* 
been made to do a certain act or acts, and those act* become impossible, 
the contract is void, S. 56 deals with two grounds upon which executory 
contracts become absolutely void, the first of these is that the act to be 
done should, after the contrsct has been made, become impossible The 
second is that the acts necessary to be done in order to carry out the 
contract should after the contract has been made and through no fault 
in the parties to that contract, become unlawful. The latter of the 
section deals with cases where the acts to be done were at the time the 
contract was made lawful but a legal prohibition has supervened after 
the making, but before the performance of the contract, and extends to 
such cases the general principle of law applicable to all contracts and 
expressed in $* 23. Before a contract can be broken on the ground that 
the acts to be done have become impossible the Courts must be sure that 
they are physically impossible. But physical Impossibility must go much 
further than mere difficulty or the need to pay exorbitant prices.1 

16. Non performance of contract by its being illegal :HBy a 
contract made with the plaintiffs the defendants agreed to carry from 
B. to J., in their steamer “Mobile”, SCO pilgrims who were about to 
arrive in B. from S in the plaintiffs* ship the “Stura”. The defendants 
were to be paid at the rate ot Rs. 26 per head, and the ship “Mobile” 
was to receive the pilgrims on the 3rd May, 1&S8. The “Stura” arrived 
in Bombay on the 1st May with about 600 pilgrims on board, and on 
the 2nd May the plaintiffs gave notice to the defendants that 500 of 
them were ready to go on board the “Mobile” on the next day, in 
accordance with the contract. The defendants refused to receive the 
pilgrims on board the “Mobile”, on the ground that they had come to 
B. in the “Stura’\ and that during the voyage of that ship to B. there 
had been an outbreak oi small-pox on board; that the 500 pilgrims had 
been in close contact with those who had been suffering from the 
disease, and that on the 3rd May fresh cases were occurring among the 
pilgrims brought from S. It is pleaded that the defendants* Company 
were relieved from their obligation by S 56 on the ground that they 
had taken the 500 pilgrims on board the “Mobile” on the 3rd May, and 
carried them to Aden, they would have committed an offence under 
S. 269 of the Indian Penal Code. Held, 2 that the defendants were 
bound to carry out the contract. The defendants have made no attempt 
to show that the carrying out the contract would have been in 
contravention of any law, or regulation having the force of law, or that 
these 500 pilgrims would not have been allowed by the authorities to 

1. 3KuTl£ttlinger & Co, v\ CHagandas Co, A. I. R. 1915 Bom- 232 : 
40 Bom- 301 : 33 LG* 205 : 17 Bom. L R. 1087, 

2«: Bombay df Persia Seam Navigation ,Co, Ltd, v. The Rttbattino Ca, 
1^(1889) 14 Bom. 147- 
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MO on board the “Mobile* on 3rd May for the purpose of being carried 
to- Moreover, the defendants? were not prevented from fulfilling their 
contract by its being illegal for them to do so. 

17 Award of compensation for loss .—-The defendant purchased 
at Court auction certain property sold in execution of a decree obtained 
against plaintiff by a third party The plaintiff thereafter agreed with 
the defendant that on payment of Rs 100 within a specified date, the 
defendant would apply to the Court to have the sale set aside, takinif 
credit for the deposit made under CX 2l, r. 89, C E Code. The 
defendant though he received the amount of Rs 100 did not perform His 
part of the contract and get the sale set aside The plaintiff has now been 
given a decree for specific performance on the footing that the contract' 
to have the sale set aside was tantamount to a contract to reconvey 
the land to him. Held, 1 that the defendant having agreed to take 
certain action with regard ro the suit property which would have 
had the effect of restoring it to plaintiffs possession, and havtng instead 
placed obstacles in the wav of the plaintiff getting back his land, cannot 
take advantage of his own conduct and plead that the contract was void 
on account of impossibility of performance; and that the transaction being 
in substance an agreement to re-sell the property, to which the 
defendant had only an imperfect title pending the confirmation of the 
Court sale, the defendant can be compelled to make good the contract 
out of the interest he subsequently obtained: vide S. 18(a), Specific 
Relief Act. Further the plaintiff's undertaking to pay Rs. 100 at 
once for which he was indebted to defendant was a good consideration 
for the contract. The whole purpose of the contract being that plaintiff 
should regain possession of his own land which he had lost In 
consequence of the Court proceedings, and, hence, this is not a casein 
which money compensation would have been an adequate relief. 

The case for the plaintiff is that defendant entered into a contract 
with him on 8th April 1909 to supply 15t bales of cotton twist of a 
particular quality manufactured by the Raipur Mills within 75 days of the 
contract and that as the defendants failed to perform the contract as 
agreed upon, the plaintiff is entitled to damage from them. Held , 2 that 
the contract gives 75 days to the defendants to perform the contract. 
Consequently what the lower Court should have considered is, not the 
Impossibility of performance on 8th April 1909, but within 75 days of 
that date- Even then, the liability will not necessarily be at an end. It will 
have to be shown that both parties were aware of the implied term as to 

L Nataraja Padayachi, v. Nagctmutfiu Padayachi, A l.R, J9]7 Msd 67 : 
37 I. C. 761. 

2. SooiTMpraluisaimgitm Gam, v, Shaw Teikamlal , A, I. R. 1917 
Mad* 509 U) i 35 L C 625 : (1916) 2 ML W. N< 131. 
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taipossfejlfty. Sac per Lord Ether la EnmtuV This decision* show* that 
the qu aa ttoa for consideration must be whether ft was reasonably possible 
to perform the contract. The language of the first part of S. 56, Contract 
Apt, which (peaks "of an act impossible in itself", suggests that die 
impossibility which would relieve the promisor from liability must not 
relate to circumstances which render the performance impossible, such as 
failure to keep to the time, or difficulties which may have to be 
experienced in carrying out the terms. The second pert of the section 
refers to some of these contingencies. It was pointed out in the case of 
Mom* that practical impossibility will excuse the promisor, though die 
contract may be physically possible of performance- See also this case. 4 
In the case of/ones* Hannen, ].. puts the case against the promisor very 
strongly; 'Undoubtedly, It may be an unwise or unusual contract to 
e gte t into, but there is no reason why a man should not enter into such 
a contract”. All the learned Judges who took part in this cue held 
t hat die promisor must perform or pay the penalty. In the present case, 
die defendants have failed to make out that it was practically impossible 
to perform the contract within the time specified therein and u the 
was not practically impossible of performance within the time 
allowed, die defendants are liable in damages to the plaintiff for not 
having performed It. 

The principle is most clearly expressed in the following words of Lord 
Watson in the cue of Hick* : "When the language of a contract does not 
expressly, or by necessary implication, fix any time for the performance 
of a contractual obligation, the law implies that it shall be performed 
wtthin a reuonable time. The rule is of general application, and is not 
confined to contracts fot the carriage of goods by sea. In the cue of 
other contracts the condition of reasonable time has been frequently 
interpreted; end hu invariably been held to mean that the party upon 
whom it is Incumbent duly fulfils his obligation, notwithstanding 
protracted delay, so long u such delay is attributable to causes beyond 
his control. and he hu neither acted negligently nor unreasonably”. 
Following that principle it can be held having regard to the failure of 
water in the canal at the material times , to the number of boats actually 
available and to the fact that no one attempted to carry salt cargoes 
beyond the place of detention u indicating the delay i n tran s it wu 

1. Emanuel, v. La Compugnie Fcrmwte Dc L, Eubluiemmt Thermal 
Ot Vie hy, (1889) W. N. 150. 

2- Indcr Penhad Singh, v. Campbell, 7 Cal. 474- 

3. Moss, v. Smith, 0850) »C B. 94: 19 L J. C. P. 225 : 14 Jur. 1003. 

4. Gepalatami Pillat, v. Chidambaram, 291. C. 151. 

5. Jsms, v. Sc John's Gaik*, Ox/oad, (1884) 6 Q. B. 115: 

40L.J.Q. B. 80. 

6. Hick, v. Raymond, (1893) A- C. 22. 




ffijwbk to c a u se s b ey ond die oontrot of die vendors and thatdtey 
-faid acted neither negligently nor unreasonably. Accordingly ktmncto 
held Act die defendant (vendor) he* discharged hit o b ligati o n* under 
the contract and It not liable in damages for ddtr in delivery to the 
piatadfls (vendees). 


Defendants undertook to supply i certain number of bales of dhatiea 
manufactured by die Bradbury Milts to the plaintiffs The agreement 
after setting out the details proceeded to say ; "The goods under 
manufacture are sold ■ The same are to be taken delivery of, aa and 
when die same may be received from the Mills. Delivery is to be caused 
to be given in full by the 31st of December in the year 1918". The Mills 
failed to supply the full number of bales to the defendants who 
consequently could not supply them to the pUtnriffs. The latter sued 
the defendants to recover damages for breach of contract. Held,* that 
the basis or foundadon of the contract was the anticipation, common to 
both parties, that the Mills would supply the goods to the vendors, and 
that the goods not having been supplied by the Mills, the foundadon of 
the contract disappeared, and neither patty had any claim against the 
other for damages. 

16. Effect of compromise including lawful and unlawful sds :— 
Here, the compromise included certain lawful acts, but in respect of the 
payment of the thtrd and fourth instalments it included acts which were 
unlawful, namely making the payment direct, out of Court, to minor's 
next friend. That part of the contract by way of analogy to S. 56, die 
defendants were entitled to ignore as being unlawful and therefore void.* 

19. Incidents of a C. I. F. contract t—The rights and liabilities of 
die p a rti e s to a C. 1. F- contract were formulated by Hamilton, J«, in this 
case 4 in the following terms, which were approved by Kennedy, L. J. 
in bis celebrated dissentient judgment* in the Court of Appeal, which 
was upheld by the House of Lords* and characterised by the Lord 
Lorebum. L C , as a remarkable Judgment illuminating die whole field 
of controversy : "A lefler under a contract of sale containing such terns has. 
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Ibrahim Mahomed Jaffir Sahib f Co, v. Nufom LokAmihantam. 

A. 1. R. 1919 Mad. 287 : 26 M. L. T- 24 : 53 L C. 125. 
Humandtai Futehand. v. Pragdai Budhsen, A. L R- 1920 Bom. 187 • 
fTSam. 907 : 56 I. C- 632 s 22 B- L. R 343. 

S. T- P. Kad Chatti, v. Nogappa Chert. A. I . R. 1939 Mad. 814 ; 
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Bra then, v. Clement Horst Company,, (1911) 1 K- B. 214 : 

80 L- J. K- B. 584. 

Biddsl Brothers, v. Clemens Horst Company, (1911) 1 K. B, 934 : 1# 
Com. Cat. 197. 

i, Ckmant Horst 9 Company, v. B Udell Brothers, (19121 A C. 18 
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firstly, # skip at the port ef the shipment goods of the description eontekudim 
the contract ; secondly, to procure a contract of afirOghment under which th» 
poods wtil be delivered at the destination contemplated by the contract ; 
thirdly, to arrange for an Insurance upon the terms current in die trade which 
util be available for the benefit of the buyer, fourthly, to make out an invoice as 
described by Blackburn, )■, In (hit ease 1 or in some similar form ; and finally, 
to tender these documents to the buyer, so that he may know u/hal freight he 
hat to pay and obtained delivery of the goods, if they arrive, or recover for 
their last if they are lost on the voyage. Such term* constitute an agreement 
that the delivery of the goods, provided they are in conformity with the contract, 
shall be delivery on board ship at the port of shipment. It follows that against 
tender of these documents, the Bill of Lading, Invoice and Policy of Insurance, 
which completes delivery in accordance with that agreement, the buyer must 
be ready and willing to pay the price". See also this case. 3 In the present 
case there was this departure from the normal incidents of a C. I. F. 
contract that the payment to be made, not against the documents, but 
48 days after that the goods had been landed- It follows accordingly 
that the defendants were under no obligati >n to hand over documents 
to the plaintiffs immediately on receipt thereof; they could tender the 
documents on arrival of the goods or might take delivery themselves 
and make over the goods to the plaintiffs.* 

The Incidents of a c. 1 f. contract have been very clearly and precisely 
defined by Hamilton J. in the case of Biddell Brothers. 4 He defines these 
incidents. For the said definition refer to the aforesaid Italicised portion. 
Therefore, under a c. i. f. contract, the seller can give symbolic 
delivery of the goods by tendering to the buyer three documents, vfe., a 
bill of lading, an invoice and a policy of insurance. In law the tendering 
of these documents is tantamount to giving delivery of the goods covered 
by these documents and the buyer is bound to accept these documents 
and pay the price. As pointed out by Halsbury's Law* of England, 
HaiUham Edition, Vol. 29, p. 210, the commercial reason for the 
evolution of the "c. i. f ” contract He* in the length of time taken in the 
carriage of goods by sea. The contract which has been ultimately evolved 
is both for the benefit of the seller and the buyer. It Is to the seller's 
interest to receive the money equivalent of the goods as soon as pn-fHv 
after the date of the contract of sale; on the other hand, it is to the 
interest of the buyer to be able to deal with the goods for resale or 

1, Ireland, v. LMngtane, (1872) 5 H. L 395 1 41 L. J. Q. B. 201. 

I Moulder, v. Public Works Commissioners, (1908) A. C 276 1 
77 L, J. P. C. 58. 

3. Madhoram Hurdeodaxt, v. 0. C. Sett, A- 1 . R- 1918 Cal. 830 1 

401. C. 383 : 45 Cal- 28: 26 C. L J. 62 j 21 C W.N. 670. 

4. Biddell Brothers, v. E- Clemons Horst Co, (191U 1K. & 214. 


•*•**•m possible* "the next question to what on Invoke to? It was 
defined by Blackburn J* as fat beck u 1872 in the cue of Ireland* it p,4Qf 
of 5 H. U end that definition ccill hold* good. Blackburn, J, defined m 
involee m debiting At consignee with an agreed price (or the actual 
coat and coaimtotion, with the premiums of insurance, and the freights as 
the case may be), and giving him credit for the amount of the freight 
which he would have to pay to the shipowner on actual delivery; and as 
pointed out in HaUbury’ Laws of England, Hailsham Edn. Vol 29* p. 211, 
the reason why an invoice to required to, firstly, to identify the goods 
sold with the goods shipped and insured and so to complete the 
record of the transaction, and secondly, in order to show on the 
face of the documents the price of the goods and 
thereby to enable the buyer the more easily to raise money 
upon their security. The next point is this. If one looks at the bill 
which was sent by the defendants to the plaintiffs, it satisfies all the 
requisite conditions of an invoice- It mentions and identifies the goods 
which the plaintiffs had purchased; it gives the price; and it states what 
amount is due and payable by the plaintiffs* The next point is with 
regard to the policy of insurance* The policy of insurance which a seller 
to under an obligation to tender to the buyer under a c- L f* contract 
must be such a document as would enable the buyer to sue on the policy. 
As stated in HaUbury # s Laws of England, HaiUham Edition, Vol. 29, 
p. 217, unless there is an express stipulation to the contrary, nothing short 
of an actual policy of Insurance properly stamped is a good tender under 
a c. I. f. contract- For instance, no broker’s cover note, or certificate of 
insurance, or other document which does not include all the terms of the 
usual contract of insurance is good tender under the ordinary c. L f. 
contract. The object of the seller having to insure the goods under a 
c* i.f, contract Is clearly to afford a reasonable protection and indemnity 
to the buyer against the risk of the goods being lost at sea, and whether 
the amount for which the goods are insured is proper or not to a question 
of fact and can only be determined by considering whether the amount 
for which the policy to Insured does or does not in fact afford a 
reasonable protection and indemnity to the buyer- Reliance was placed 
upon the case of Tamvaco* But this case does not lay down the 
proposition that the buyer to not entitled to have hli full Interest in the 
goods insured and that what the seller is bound to insure to the value of 
the goods in England and not what the buyer has to pay under the 
contract-* ____ 

1. Ireland, v* Livuigton* (1872) 5 H- L. 395 : 41 L* J* B* 201 * 

27 L- T. 79* 

2. Tamvaco, *. Lucas, (1861) l B. iS. 185 s 30 L.}. Q. B. Z34 ! 

4 L, T« (N, S.) 400- 

3. Pkoeftb Mifls, Ltd, ▼. M. H. DtnsW 9 Co, A. L R. 1916 Boa. 

469; 48 B> L ft. 313. 
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SI. Where persons reciprocally promise, firstly, to do 
; *rritfirniit t i- n*— - <*K*in thing* which are legal, and, secondly, 
*ili* ]jj0iap^2jS5sga under specified circumstances, to do certain 

■*!■*• other things which axe illegal, the first set of 

promises is a contract, but die second is a void agreement. 

Illustration 

A aod B agtaa tbot A aball aal) B a boost for 10,000 rapaaa, bot tbarc, if B MM it ai 
pabfag htrait, he abaB pay A jo^ooo nipeee fot it. 

The toe tat of r t ripr o rt l pro m l aw, otiDtly. to ««U tht boost aodac p»r 10^00 impost 

Bar St, b » noma 

Tbt snood eat la far as oakwfal ob)oc*. atmtly, «ba*B nop oao the boMaaaa 
r~ l -*‘H - tai It - void agnanaot. 

Synopsis. 

1. Principle underlying the 1- Effect of void as well aa valid 
section. agreement. 

1. Principle underlying the section 1 —There is no authority for 
the proposition that because under the terms of a contract an obligation 
to pay or receive differences may arise on the happening of a particular 
event, the contract is void a* a wager if that event does not happen. Such 
a result would be inconsistent with the principle underlying tecdon 57 of 
die Contract Act. 1 

2. Effect of void as wail as valid agranment t—When the void part 
of an agreement can be properly aeparatcd from the rest, the latter doer 
not become invalid; but where the partiea themselves treat de bt s—vo i d 
as well aa valid, as a lump sum, the Court will regard the contract as an 
integral one, and wholly void, upon which neither the principal nor the 
•unties out be sued.* 

68. In the case of an alternative promise, one branch of 
nh„uni -1 p w-. w which is legal and the other Illegal, the legal 
baaocA babe Ukgai. branch alone can be enforced. 

fUuitrarion. 

A aod S aa*** dM A (bail pay B t.ooo npaaa, fat ofaieb B UmU aftarmada dtMvai 10 
Aattbaa ike at aaaa g gia d optoa. Tbit Isa vaM eoomet to daUrar rie* tad a void 

. Synopsis. 

I Scope. I- Effect of alternative promise, 

_ one branch bring lUcgri. 

1. Josh i NarbadaskenJutr Hutfb am, v. Matthuradsi Oaladdm, (1910) 

34Bom.5l9: l2Bom. L R.1058:8LC8fo. 

2, Darias Singh Varied Do ws , v. Pamdu Vsbd Ck m do M m , (1884) 

9 Bam. 176. 
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i- Scoipt—4W a deed, the plaintiff advanced tothe defendenm • certain 
sum of money. As one of the considerations for this loam, th* obmtntng 
of which was the tingle object of the agreement, to far as the defendant* 
were concer ned, the plaintiff obtained from them an ag ree me nt diet if 
they fa ff e d to pay him the interest from year to year, they would put 
him in poaseseton of a certain tenant’* holding. This was an occupancy 
holding, the transfer of which is forbidden bylaw. Hati,* that a part 
of the consideration obtained by die plaintiff in return for fads loan waa 
unlawful and the deed, consequently, constitutes s void agreement by 
season oi S. 24 of die Indian Contract Act. But S. 58 of die same Act 
does not apply to the present case as there was no alternative promise 
capable of being separated altogether from the illegal portion of the 
agreem e n t. The illustration to dim section shows clearly the dam of cases 
to which it is intended to apply. Nor h the plaintiff entitled to sue upon 
what may be described as the covenant of indemnity in the deed, i- e., 
die stipulation that in cue of failure to put him in possession, he may 
sue for principal and inter eat. The defendants could not bind themselves 
under penalty to do an illegal act, i. e., to give possession of their 
occupancy holding. Further S. 65 of the same Act has no application to a 
case like the present, where it cannot be said that any agreement between 
the parties wu discovered to be void after It had been entered into. The 
patties entered into an unlawful agreement under which it wu sought 
to bind one of them to do something forbidden by law and the entire 
agreement wu of such a nature that, if permitted,it would defeat the 
provision* of law. The parties are in pari delicto and as the defendants 
have not permitted the plaintiff to obtain possession of the holding, he la 
entitled to no relief. 

2. Meet of alternative promise, one branch being illegal •-The 
principle laid down in these three cues*'* would appear to be that 
when there is an entire contract and part of it cannot be enforced, the 
whole goes, whereas it is otherwise when sn instrument contains two or 
more distinct contracts in which case they are severable. It wu held in 
a cam* somewhat similar that the contract u regards the partition of 
immoveables might be severed from that u regards moveables, but In 
tint cue the contract contained separate provisions u to each. In the 
prteent case on the whole, there is not sufficient justification for treating 
Exhibit 111 u consisting of two or mote separate contracts. At po inted 

1. Rem Pattap Ret, v. Ram Phed Teli, 18 1. C* 9, 

2. Johnson, v. Johnson, 3 Boo & P. 162 j 6 R. R. 736 s 127 E. R. 19. 

3. MojjWd, v. Waddty, (1824) 3 B.&.C. 357: SD. &R.224: 

3L.J.(O.S-)K. B.3:107E R- 766- 

4. Gtwn,v.Saddtagion, (1857) 7 EL & BL S05t3 Jut. (N. SJ 71?: 

5W. R-593: 119 ER. 1333:110 R.R. 698. 

5. Thondowm, v. VdUamma, 15 Mod. 336 1 2 M. L. J. 130. 
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<*# by Ftason*. Vert. H, page 673, th« question ultimately cum* on die 
k t a tl u n of the pertiea. In the proem cue then *« no intention that 
the moveable* should be partitioned apart from die Immoveable*. 1 

Appropriation of Payments. 

59. Where a debtor, owing several distinct debts to one 
Application of parmeot P««> n » n»kes a fayment to him, either with 
JP> express intimation, or under drcumstancee 
implying that the payment is to be applied 
to the discharge of some particular debt, the payment, if 
accepted, must be applied accordingly. 

Illustrations. 

(«) A owe* B, tmoag other debt*, 1000 rupees upon i ppomltory note which fells 
due on the tot June. He owes B no other debt of that amount. On the first June A pays 
to B i»ooo rupees. The payment i« to be applied to the discharge of tbo promissory note. 

fb) A owes to B, amon* other debts, the sura of 367 rupees. B writes to A nod 
demands payment of this aura. A sends to B 367 rupees. This payment la to be applied 
so tbc discharge of tbe debt of which & hid demanded payment. 

Synopsis. 

1. Scope- 5. Right* of a creditor regarding 

2. Rule a* to appropriation of appropriation. 

payment* in running account. 6. Rights of a debtor to Intimate 

3. Appropriation of payment appropriation. 

with direction. 7. Appropriation of payment by 

4. Appropriation of payment judgment-debtor, 

for prior debt not covered by 8. Power of Court, 
guarantee. 

i. Scope t—It was held In this case* that section* 59 and 60 of the 
Indian Contract Act do not apply to transactions in relation to realisation 
of land revenue But this decision appears to be doubtful as to Ua 
soundness. If these sections, do not apply, what law does apply ? There 
ti nothing specific on the subject in Act XI of 1859. If sections 59 and 
60 of the Contract Act do not apply, the Court must fall back upon the 
general law, and practically that law it embodied in these sections. ■ 

It ve contended that S. 59 of the Contract Act has no application 
as there were not several distinct debts but one debt* But there b 

1. Polhi Naicken, v. K. Nagama Naicker, A. L R. 1917 Mad. TI : 

321. C, 486 : 19 M- L. T. 50 ; 30 M. L. J. 62 .• 3 M. L. W. 115: 

(1916) I M. W. N, 79 (F. B ) 

2. Conga Bisfcun Singh, v. Mahomed Jan, 33 CaL 1193. 

3. Jogendra Mohan Sen, v, Uma Nath Cuha, (1908) 35 Cal. 636; 

J2CW.N. 646:8 C.L.J. 41. 
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■uthortpr for tbe He* that that section applies to ptpMOt* of 
Oomnmeot revenue. Refer to thU Privy Council ewe 1 In this 
connection* Arrears due in respect of separate kfca arc distinct debts.* 

A decree was passed In favour of the plaintiff and the decretal amount 
was ordered to be paid by annual instalments! and if two Instalments 
remained due and unpaid, the whole of the amount remaining due was to 
be recovered at once* The judgment-debtor paid into Court the second, 
third and fourth instalments and he was given a receipt for these 
instalments. The decree-holder sued for the one instalment that remained 
due. Held,* that in this case the payments were not made to the judgment 
creditor personally and were not accepted by him, but were deposited Into 
Court* According to this ruling,* It is the duty of the Court, when 
Instalments are paid, to appropriate them to the earliest instalments 
unpaid. If the judgment-creditor had shown by his conduct that he 
recovered the instalments on account of the second, third and fourth 
instalments, the matter would have stood on a different footing. There 
is nothing in this case to suggest that the judgment-creditor accepted the 
third payments on accounr of the second, third or fourth instalments, and 
it would be a fraud upon the judgment-creditor if, without hb knowledge, 
the judgment-debtor made payments into Court and took receipts for the 
second, third and fourth instalments with the intention of not paying the 
first instalment. This Court agrees with this Allahabad decision* where a 
decree was passed on a compromise which provided for payment by 
instalments and for the decree-holder being entitled to recover the whole 
balance immediately if two consecutive Instalments were not paid, and 
where the judgment-debtor paid three out of five instalments specifying 
that the payments were to be appropriated to the second, third and 
fourth instalments, it was held that S. 5^ of the Indian Contract Act did 
not justify such appropriation, and the decree-holder was entitled to 
appropriate the payments to the first three instalments and to an order 
absolute for sale by reason of the fourth and fifth instalments being 
overdue. It was said in Clinton s case* that “the legal principle is that 

1. Mahomed Jan, v. Ganga Bijhun, 38 Cal 537 1 10 I. C 272: 

38 L A. 80 (P. C) 

2. Lot Beh ary Mato, v. Rajendra Nath Mato, A- I. R. 1926 Cal. 

866 ; 43 C L. J* 463 : 30 C. W. N. 618*95 I. C 353 ;53CtL 

886 . 

3. Harkisondas Lakhmidas Pyarathi, v- Nariman Dadabhoy Pars*, 

A. L R. 1927 Bom. 479 : 23 B L. R. 981 : 103 L C. 540: 
51 Bom. 848 

4 Harmmavu, v. Raghavendrarao, 24 B.LH 410 ; 76 L C. 847 * 
Am. t R-1922 Bom- 237 : 46 Bom. 84R 

5. Focal Husain, v. Jiwan Ali, <1906) A W. N. 135 t 3 A. L J. 430, 
& Oa^M 1 ! ow*U 816) 1 Mec572 (587X 
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down to Bail v. Com fold. end ippwi to be this: vfcu 
dm (fi wnera another two debts, upon two dtotiact causes, and 
pays Ite s nun of manor be (the payer) has a right to say to which 
a t oo u nt rite money so paid Is to be a pp r o p riat ed". It is, therefor e. 
necessary that there should be two debts upon two distinct causes. In foil 
case there was one judgment debt, which was ordered to be pod to 
seven] instalments, and it cannot be said that the debtor owed several 
debts within the meaning of S- 59 so as to enable him to apply rite 
payment to the discharge at any particular debt. 

The plaintiff sent the exact amount for March Kitt on the 18th March. 
It wee received on 24th March but it was not credited in the proper 
register as in the money order the number of town end the name of rite 
riuma were described wrongly- The Collector’s office on receipt of the 
money noted on the acknowledgment that there was a discrepancy and 
so the money was kept in deposit In the Coilectorate, and not credited 
to the accounts of the plaintiff’s estate This receipt came beck to the 
plaintiff on the 3rd April. The plaintiff's case was that he never cared 
to look into the receipt and only saw it after he Had heard of the sale. 
The plaintiff heard about the sale after the time for preferring an appeal 
to the Commissioner was over. Held, 1 that in the case of Jegendra 
Mohan Sen* there was no appropriation by consent and the question 
arose whether the provisions of Ss. 59 to 61, Contract Act, would apply 
It was held that there being nothing specific on the subject in Act II of 
1859, the general law, which is practically embodied in Ss. S9 to 61, 
Contract Act, would apply- If thegeneral law applies, what is the position? 
A valid tender on e contract of debt is as much e performance and 
ffto rh—t * of e debtor’s duty as an actual payment. The amount having 
btm received by the Collector end not appropriated to the payment of 
the enter that was due in respect of the appellant's estate, it cannot be 
e«ld that the appellant was in a worse position then a person who has 
Made a tender In respect of the debt due The requisites of a valid tender 
were ell complied with in the present case except only one, namely that 
ri te debtor mutt declare upon account the tender is made. In Harris’ 
Law of Tender, p. 19, it Is said: "But it would, notwithstanding, always 
be for rite debtor the wiser course, even where there exists but the single 
recoverable debt, to indicate to the creditor, at the time of the tender, 
the idsntity of the debt, in respect of which the tender is made. For, 
fi»h«Mgh the words of l-ord EUenborough that a payment of the exact 


1, Dosharathi Ghosh, v- Khendhar AMul Hannan, A. L R, 1928 Cal, 

68 : 47 C. L. }. 12 : 105 1 C. 15 s 32 C. W. N. 3S9 s JJ Cat 
624 

2. Jagsadns Mahon Sen, v- Unw Nath Guha, 35 CaL 636 s 12 C.W.N. 

646I8C.1-J-4L 
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mount of one of several debts would be IrrdFregtble evidence to show 
that the payment wet (mended for that debt per Lord EUenbotougb In 
dlls me. 1 Seeabo theraseof Mayfield 9 which would, no doubt; apply wkh 
i force, tf possible still more conclusive, where there existed but one 
recoverable debt, still the general commercial transactions of the creditor 
may be on a scale so extensive, so as to prevent an instant appreciation 
hr him, of the circumstances attending the particular debt in question, 
and it would probably save misunderstanding and perhaps not a little 
trouble and expense thereafter, if the debtor at the time indentified the 
debt In respect of which the tender Is made”. In a case where a mistake 
Is made at the time of the tender as to the number of the tou-o and the 
name of the tJuna, the position is somewhat different from that of a 
debtor making a payment when he has only one debt due and Is rather 
analogous to a case where several debts are due and no declaration has 
been made upon what account the tender is made or perhaps worse still 
because the collector would not be justified in going by the name of the 
mahal any more than the number, leaving aside the further 

complication that arises by reason of the name of the tluirui being wrong. 
The general law is as put by knight Bruce, L I. in the case of Nash 3 1 “If a 
man sends money to another and rhat other receives it, the first point 
Is ; What was the intention with which it was sent; and if that cannot be 
ascertained by direct proof, it must be got at by circumstantial evidence : 
and whatever is the intention that must prevail, unless only the other 
elects to return the money 1 ’- The creditor cannot appropriate In 
opposition to the debtor's expressed inrention The right of appropriation 
of the tender in the first instance is in the debtor alone. Where, however, 
the debtor has neither declared his intention regarding the appropriation, 
and where the circumstances surrounding the transaction, betray no 
Indication of such intention, the right passes to the creditor but it does 
only on the failure of the debtor to exercise his prior right. Where 
debts exist and tenders have been made, but the transaction between the 
debtor and the creditor presents a prospect sterile of any indication from 
which It can veraciously predicate the intention of either of them, the 
law asserts an exclusive jurisdiction over the entire transaction and with 
that lofty scorn of heteronomy which always distinguishes Its unfettered 
operations, proceeds to appropriate the tenders in accordance with those 
dictates of elevated reason which In the jealous record of leading cases, 
compel the proud concurrence of contemporary and the sacred submission 

L M atryaus, v. Whig, (1817) L Stark 101. 

2- M ayfietd,v. Wadlcy, (1824) 3 B. & C. 357 s 3 L. J. (O. S.) K. B. 

31 : 5 D. fit R- 224. 

3. Nath, v. Hodgson, (1855) 25 L. J. Ch. 186 : 6 De. (3. M, G. 
474 : l Jut. (N. S.)946, 
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of succeeding jurists (Harris on the Law of Tender* p- 331- These 
general principles, however, can only be resorted to where there is no 
provision in the Statute itself which may be applicable to the case and 
nothing which would militate against their application* Where the money 
is in the hands of the Collector and the remitter has by his own act created 
a position which precludes the Collector from crediting the money in the 
accounts of any particular estate, the case attracts the operation of the 
Statute itself, the relevant provision being that contained in S. 8, Act 11 
of I85s>. 

It appears that the only reason on which the lower Court came to 
the conclusion that certain payments made after 21st January 1927* 
must be applied to the discharge of certain items covered by the sum 
of Rs. 969-5-0 was that there was a resemblance in certain amounts 
between the credit and the debit side. Such an approximation occurs 
in the case of one item of R» SO 1-8-0, but not in the case of others. 
But even this is not enough to bring the case within S. 59 of the Contract 
Act. 1 

Sections 59 to 61, Contract Act, embody the general rules as to 
appropriation of payments In cases where a debtor owes several distinct 
debts to one person and voluntarily makes payment to him. They do 
not deal with cases in which principal and interest arc due on a single 
debt, or where a decree has been passed on such a debt, carrying interest 
on the sum adjudged to be due on the decree* These sections are based 
upon the rule of English law, well settled since this case* that where 
a debtor, owing several distinct debts to one person, makes a payment 
to him intimating that the payment is to be applied in discharge of 
a particular debt, the creditor, if he accepts the payment, must apply 
it accordingly, if, however, the debtor has omitted to intimate and 
there arc no circumstances indicating to which debt the payment is to 
be applied the creditor may, at his discretion, apply it to any debt 
actually due and payable to him by the debtor at the time. In case 
neither party makes the appropriation, the payment is to be applied in 
discharge of the debts in order of time ; and if the debts are of equal 
Standing the payment is made in the discharge of each of them 
proportionately. It will be seen that these rules have no application 
to a case in which only one debt is due and at the time of payment, 
besides the principal sum secured, interest has also accrued due. In 
such cases, the rule of English law, laid down as far back as 1702 in 
Chose* is that ‘ if a man is indebted to another for principal and 

i. R adha Mohan , v. Ami Chand, A. I. R. 1934 All. 386: 1933 
A. L. J. 1283 : 149 LG. 651. 

L Cktyum's cose. (1816) l Met. 572 : 14 R, R. 166 

3. Chose, v, Box, (1702) 2 Freeman lt>l : Li E. R. 1197* 
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itumtt and paycth the money generally, tt shall be applied in the first 
place to sink the interest before any part of the principal should be 
sunk”- In another easel Lord Rigby J. described it as “the old and 
well-settled rule" that where both "principal and interest arc due the 
sums paid on account must be applied first to interest. Hi at rule, 
where it is applicable is only common justice To apply the sums paid 
t° principal where interest has accrued upon the debt, and U not paid, 
would be depriving the Creditor of the benefit to which he is entitled 
under his contract, and would he most unreasonable as against him”.* 

2. Rule as to appropriation of payment# in running account t — 
In the case of running accounts, there is no question ot appropriation. 
It is assumed as a matter of law that the payment would go towards the 
earlier items in the account. 3 

On paying money to his creditor the debtor may at the time of payment* 
appropriate it to any particular debt, even though the creditor says he 
takes it in payment of another debt. If the debtor markes no appropriation 
to particular items, the creditor has the right ot appropriation. 
If no express appropriation he made by either toe debtor or the creditor, 
it may be implied or presumed rliar payments to and drawings against 
a running account are to be Attributed to the earliest irems on the 
opposit aside of the account Refer to the following English cases’*"* in this 
connection. But as between trustees and their beneficiaries and their 
beneficiaries and as to every person in a fiduciary character, the rule is 
modified, and so long as the trustee has money standing to his account 
drawing by him will be attributed to his own money, the trust money 
being intact. Refer to this English case 7 for the said view. So where a 
solicitor paid into his own account moneys of different clients, but the 
balance of the account always exceeded the amount first paid in, though 
less than the amount of other client’s moneys, it was held that the 
money of the client first paid in, must be taken to have drawn out. 

I* Pan's Banking Co- Ltd, v. Yates, (1898) 2 Q, B. 460 : 6? L. J. Q. B. 

851 s 79 L T. 821 : 47 W . R. 42. 

2* Jia Ram, v. Sulakhan Mai, A- L R* 194 i Lah. 386 • 43 P. L- R. 

521 :196 I. C. 625 ; l L R* 1941 Lah. 740 (F- B.h 

3. Jiban Ram-Ramchunder, v. Sagarmal Khemka, A. L R. 1933 Pat. 

267 : 145 1. C. 611:14P L. T. 654. 

4. Clayton's case, (1816) 1 Met- 572. 

5. Pennell, v. DejfeU, (1853) 4 DcOMSiG 372 ; 23 L, J. Ch- 115 ; 

1 W. R. 499 : 18 Jur. 273. 

6* In re Stenmng Wood, v. Staining, (1895) 2 Ch. 433 : 73 L. T. 207. 

?. In rt Haifa's Estate, Knatckbuli, v. HalUtx, (1879) 13 Ch. D. 696 ; 
49 L. J. Ch. 415 : 28 iW. R* 732 : 42 L T. 421. 
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Rjtfet to chi* English cose 1 in support of the said view taken in the 
present case-* 

3. Appropriation of payment with direction 5—On the 9th May, 
1922, when D handed the cheque for Rt. 6*000 to the plaintiff, 
C, he gave C a specific direction that the proceed* of that cheque 
should be paid to the promissory note in suit- It is admitted that 
C realised the proceed* of this cheque on the 18th May* and it 
would be held that payment by cheque, which was conditional on the 
9th, became an absolute payment on the 18th May when the proceeds 
were obtained. C state* that he then credited the Rs. 6,000 to EPs 
account in order to keep it in suspense until he could see D. Therefore* 
C was not entitled to keep the money in a suspense account for a single 
hour because he had received and accepted the cheque and the money 
with a specific direction which by law he was bound to carry out S. 59 
of the Indian Contract Act is specific and mandatory to the effect that 
the payment must be applied accordingly, and a failure to carry out that 
statutory provision for a single day or a single hour was illegal and a 
breach of duty- The section does authorise a creditor to refuse to 
receive a payment, if he does not agree to the specific direction as to the 
appropriation thereof; but it is clear that such election must be made at 
once, and if he does not at once reject the payment, it is too late for 
him to contend that he has not received a payment legally appropriated 
to the particular debt. Once he receives the payment, the question 
arises with what intention did the debtor make the payment ! For 
example, it has been held by their Lordships of the Privy Council in the 
case of Devenport* that in a case where a tenant, who had incurred a 
forfeiture, tendered a sum for rent which the landlord nominally refuted 
to accept as rent but did in fact keep under protest* stating that he was 
receiving It conditionally and without prejudice to the right to deal 
with the land as forfeited* the landlord was taking a course he was not 
entitled to take and had thereby waived the forfeiture. The same point 
had previously been decided by the House of Lords in this case 4 where 
the landlord told the tenant at the time of payment that he refused to 
accept the money as rent but that he took it solely as compensation 
for the use of the land. Consequently, it would seem that even If C 
had told D on the 9th May that he refused to comply with hU direction 
to apply the cheque to the note in suit and that he intended to apply it 

1. In re Stenning Wood , v. Stenning (1895,) 2 Ch. 433 : 73 L. T. 207, 

2. Shiva Prasad Sing h, v. Prayag Kumaff Debee, A. L R. 1935 CaL 

39 : 61 CaL 711 :154 L C, 479, 

3. Dtvenport, v. The Queen, (1877) 3 A. C. 115. 

4. Craft, v. ljmley, (1858) 6 H, L Cas. 672 : 10 E* R. -1459 : 3 L* J. 

Q. B. 321 1 4 Jim 903 s 6 W. R. {523, 
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«o ocher nates* It would not have Justified him in keeping the cheque 
in comiavendon of D*s direction, end hU only proper course would here 
been to return the cheque then and there to D A fortiori C after 
apparently accepting the cheque without proteat on the 9th May, war 
not entitled to disregard the direction on the 18th May when he received 
the cash. It items clear that the note would have been satisfied and 
discharged pro tonto on the receipt of such payment; and such was In 
fact the intention of D on the 9th and there Is no evidence that he had 
any change of intention before the 22nd May, and, moreover* it Is not 
suggested that he had any communication with C between 9th and 
17th May. Once it is clear that the note was satisfied and discharged 
pro tanto on the 18th May, It seems an obvious proposition that the 
satisfied portion could not be revived without the consent of the five 
obligors, assuming even that a revival with their consent would have not 
been a breach of the scamp law.1 

In view of the provisions of S 59 of the Contract Act, it was not 
open to the Collector to spproprlate those payments to any fcut save 
and except the September kist in accordance with the express direction 
of the plaintiffs at the time when they made the payments. And indeed 
it is manifest that if the Collector had adopted the course suggested, 
awkward complications might have ensued. For example, if any 
question should arise in future in connexion with the payment of the 
revenue for the September kin, there might conceivably be default by 
reason of the Collector having transferred the moneys instead of 
crediting them ro the September kisf as requested by the plaintiffs, and 
tn that case the plaintiffs might Justifiably object that the Collector had 
no right to appropriate the amounts in a manner not authorized by 
them. In a Privy Council case* under similar circumstances the 
Collector had appropriated the amount sent with a direction by the 
defaulter to appropriate it to a certain km, towards the payment of 
another kisz and their Lordships of the Judicial Committee held the 
appropriation was not to be varied without the consent of the payer.* 

4. Appropriation of payment for prior debt not covered by 
guarantee s —It seems to be perfectly settled law, on the authorities such 
at is this decision 4 that a debtor for whom security has been given and 
his creditor remains at liberty to appropriate payments after the security 
has given just in the same way as they were before* and there is, 

1. 7\ D . Foster, v. R. M. A* L Chetty Firm , A* I» R. 1925 Rang. 4 : 

2 Rang* 204 : 82 LG660. 

2. Mahomed Jan* v. Gango Biskun Singh* 33 CaL 537 : 10 I. C. 272 : 

38 L A. 80 (P. C> 

3* Lai Behary Matty* v. Rajendra Nath M ally, A. I* R. 1926 CaL 866 ; 

43 C* L. J. 468 : 30 C, W. N 618 : 951 G 353 : 53 CaL 886 

4. A. K. A Kahn Ohuznaui, v. National Bank of India, A. L R. 1917 
CaL 537; 23 C. L J. 256; 20 C. W. N. 562 : 33 L G 34* 
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therefore* nothing in the feet that payments were appropriated so at 
to dear off the prior indebtedness before credit was given In reduction 
of the liability for which D stood security* In any way to affect the 
plaintiff's claim 1 

S Right# of a creditor regarding appropriation :~~rhe plaintiffs 
(creditors) were entitled to apropriate all payments towards interest, 
whenever the amount of such interest due at the time of any payment 
absorbed the sum paid.* 

These two cases, 31 ' 4 appear ro lay down as the law in England that, 
when the debtor has failed to exercise his right of appropriating the 
payment himself, it v? open to the creditor to do so up to the very last 
date and even in the course of the trial, unless something has happened 
which renders it inequitable to allow him to do so, it is pointed out that 
the Intention of the creditor is to be gathered from his conduct, and 
that one way of ascertaining th it intention Is from accounts which he 
may have rendered. Now, an account of the creditor in which he pays 
in full the Interest due to him on the dace of settlement and applies the 
balance towards the principal, is a clear indication of an intention to 
make the appropriation towards inreresi in the first place.® See this 
Allahabad decision* in this connection. 

6* Rights of a debtor to intimate appropriation: —It has been 
contended by the appellant that a debtor can intimate the appropriation 
he desires only along with the payment or so immediately after it as to 
form part of the same transaction and cannot make his appropriation 
long after the payment- It is true that if the defendant does not 
intimate his wishes along with the payment there is a chance of the 
creditor making an appropriation and intimating to the debtor and thus 
shutting the mouth of the debtor for ever- But supposing the creditor 
has not made any appropriation, can it be said that the debtor cannot 
make the appropriation which he wishes some reasonable time after, say 
a week, or a month, or three months ? It may be said that whenever he 
intimates such a wish after a reasonable interval it formed part of the 

1. Sankaronama Iyer, v, T. M Ponnusu-ami Piltai f A. L R. 1919 Mad. 

471 : 25 M. L, T. 257 :9 M. L W. 198 : 1919 M. W. N. 23 ; 

49 I. G. 273. 

2. Khiatia Sh ah, v. Hanson Maltiathu Mai, A. L R. 1915 Lah. 246 : 

29 L C. 346 ; 24 P. R* 1915 : 23 P. L R> 1916. 

3* Cory Brothers & Co, v. Owners rf the Turkish Steamship •'Mecca'* 

The "Mecca", 0897) A. C. 286 : 66 L. J. P C, 86. 

4. Seymour, v. Pickeu, (1905) 1 K. B. 715 * 74 L. J. K. B. 413, 

5. Knipasindhu Sahu, v. Raja of KalUkota, A. 1- R. 1916 Mad. 1196 : 

29 I. C 718. 

6. Maharaja of Benares , v. Hat Narain Sing h, 26 All* 25* 
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same transaction as the payment. But should it be immediately after 
the payment l No, why it should be immediately after a payment. The 
words 14 with an intimation 0 in S. 59, Indian Contract Act, are not 
inconsistent with an Intimation after a reasonable interval So long as 
both have not made an appropriation the debtor can intimate the 
appropriation he wishes to the creditor later on. The appellants, though 
first denying that a debtor cannot do this, practically conceded this. In 
Such a case, it is conceded, the creditor leaves it open- If once so much 
is conceded it follows that the essence of an appropriation is that it 
should be known to both parties and if not communicated by the 
creditor that it is left open; for, if an uncommunicated entry in an 
acount~book be held effective, an entry in an informal note book or a 
loose piece of paper, or even a piece of papeT put in an envelope and 
secreted, or even a bare mental resolution to appropriate in a particular 
way( sworn to by the creditor ), would bind the debtor, In the case of 
regular account-books generally an extact of the account-book is sent 
to the opposite parry according to the custom in commercial circles. In 
the Mecca 1 relied on by the appellant. Lord Herachell said ar page 292 
of A- C- ; “It is clear that if the appellants had merely entered in their own 
books an account such as was transmitred, it would not have amounted to 
any appropriation by them, and they would still have been at liberty to 
appropriate the payment as they pleased It is equally clear, however, 
that when once they had made an appropriation and communicated it to 
their debtors, they would have no right to appropriate it otherwise. 
What, then, was the effect of bringing the items of debt into a single 
account, and transmitting it to their debtors in the manner they did V'. 
This quotation shows that so long as the appropriation was not 
communicated to the debtor, the creditor can alter it afterwards, thereby 
showing that an uncommunicated appropriation is not complete as 
between both parties. If it is so complete, one cannot alter it. There 
seems to be an analogy between this and the communication of an 
acceptance of an offer of a contract or a revocation The principle seems 
to be chat unless both parties have known the entry, it is not complete as 
between both the parties Ir is difficult to see why an uncommunicated 
appropriation in an account-book should be binding on 
the debtor, but the creditor may be at liberty to alter it. At 
page 294 of A* C. Lord Macnaughten says 'But it has long been held, 
and it is now quite settled that the creditor has the right of election 'up 
to the last moment 0 , and he Is not bound to declare his election in 
express terms. He may declare it by bringing an action or in any other 
way that makes his meaning and intention plain. Where the election 
Is with the creditor, it is always his intention, expressed or implied or 

1, in the Mecca, (1897) A. C. 286:66 L. J P-86.45 W. R 667 : 
76 L, T. 579. 
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presumed, and not any rigid rule of law that govern* the application of 
the money* The presumed Intention of the creditor may no doubt be 
gathered from a statement of account, or anything else which indicates an 
intention one way or the other and it communicated to the debtor, 
provided there are no drcumetance* pointing in an opposite direction". 
The use of the word* “express, implied or presumed,'' “communicated,*' 
''indicate* an intention” show that a concealed or secreted entry cannot 
satisfy the requirements laid down by Lord Macnaughten. In the caae of 
Station 1 Bayley, observed : “If, indeed, a book had been kept for the 
common use at both parties »s a pass-book, and that had been 
communicated to the opposite party, then the party making such entries 
would have been precluded from altering that account”. See aiao the 
following English cases 9 '* tnd Chitty on-Contracts, pp. 851 and 852. In 
the present case, up to 1st May, 1922. neither party communicated his 
intention to the other For the first time in Ex. VI the defendant 
mentioned that he paid the amount towards the suit notes. Within 
four months after the payment he repeated this in his affidavit of 
February 1923. The plaintiff does not contradict it up to the trial. It 
cannot be inferred that he accepted the defendant's wishes, for he was 
pressing his suit; but it seems to be a piece of foolish and meaningless 
cleverness in not stating his own appropriation up to the trial. Though 
it cannot be Inferred that the payment must be taken to be appropriated 
by the creditor towards the suit notes under the circumstances existing 
on 5th January 1922, within the meaning of S. 59 of the Contract Act 
(s*e this Privy Council case*) all the later circumstances up to the trial 
Justify In rejecting the plaintiff’s earlier concealed appropriation as 
ineffective and in holding that the defendant’s intimation in Ex. VI was 
reasonable tn the circumstances and binds both the parties- This 
conclusion to not inconsistent with the expressions of Lord Macnaughten 
in The Mecca* or of Vaughan Williams, R omer and Stirling, L. JJ., in 
Scymur* for the question whether the debtor may intimate if the creditor 
has left it open, did not arise and was nor considered in these cases y 

1. Stmion, v. ingfiom, L B. fit C, 05 : 1 D. 6 l R. 559 : 1 L. J- (O. S ) 

K. B 234 : 26 R. R. 273. 

2. Friend, v. young. (1897) 2 Ch. 421 66 L- J. Ch. 737 : 77 L. T. 

50 . 46 W. R. 139. 

V Smith, v. Betty, (1903) 2 K B. 317 : 72 L. J. K. B. 853 : 89 L. T. 

258: 19 T. L R. 602 : 52 W. R. 137 

4. Ramesuw Koet, v. Mahomed Mehdi Houdn, (1899) 26 C*L 39; 

25 L A. 179 2 C W. N. 633 : 7 Sat. 413 (?. C.) 

$. In the Mecca. (1897) A- C. 286.66 L- J. P 86.45 W. R. 667 : 

76 L. T. 579. 

6. Scymut, v. Pictet, (1905) 1 K- B. 715: 74 L. J. K. R 413 : 92 L.T- 

519.21 T. LR.302. 

7, M. C- Chaggatimuff. v. Desar Manuka MudatUn, A. I. R. 1926 

Mad. 792 50 M. L J. 242 : 94 L C 384. 
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7. Appropriation of payneag bp jndgmcat-dtbtotIn At 
a b a ence of any agreement to the contrary, the payments have first to ba 
appropriated toward* the Interest and the balance of the payment, if any. 
*» there to be credited to the principal. Secs. 59 to 61 of the Contract 
Act do not expressly deal with interest, but the principle underlying 
those sections can well apply to interest at well. In this case,' their 
Lordships of the Privy Council affirmed the above parinctple in the 
following words.—Where payment was made upon a bond, the amount 
paid being less than the interest due, held the payment ought to go to 
reduce the amount of interest due, and the creditor in a suit upon the 
bond was entitled to a decree for the principal and balance of interett up 
to date of decree". This principle of appropriation has been applied 
from earliest time to payments made with respect to mortgage debt: 
vide the case of Gooroo Doss Dun.* The argument that the appropriation 
of payments towards the Interest would practically amount to charging 
compound interest against the terms of the bond, can well be met by 
referring to the following passage in the decision of the aforesaid cases* 
“The balance of interest is never added to the principal so as to produce 
compound interest; but the practice appears to be that the peyment so 
made is to be appropriated to the interest that has accrued. This is the 
established practice in cases of mortgages and there is no reason why that 
practice should not be followed in the execution of ordinary decree**'. 
See also this Allahabad case* In support of the view taken in the present 
case 4 

8. Power of Court :—The application of the judgment-debtors is 
very specific. It is very clearly stated therein that the payment was 
made for satisfaction of the firat instalment and a part of the second, 
which had already been defaulted. The judgment'debtors were the 
persons who were making the payment and not the Court, and when 
the judgment'debtors were stating that the payment was cowards • 
particular instalment no Court had the power to go behind that 
statement and hold that the payment was made towards the 4th 
instalmen t There is nothing in law under which a Court can order an 
appropriation. Appropriation is a matter which arises when payment 
is made and accepted- Where payment is not accepted by the 

}. Luchmeshwor Singh Bahadur, v. Latif All Khan, (1871) 8 B. L- R. 

110 : 2 Sucker 481 ; 2 Sar. 700 (P. C.) 

2. Gooroo Doas Duo, v. Ooma Chum Roy, (1874) 22 W. R. 525. 

3. Maharaja of Benares, v. Har Narayan Singh, (1905) 28 All. 25 : 

2 A- L. J. 585 s 1905 A. W- N. 167. 

4. Malik Mokhtar Ahmed, v. Mr Bibi Rahimunnissa Begum, A. 1. R. 

1922 Pat. 369 : 1922 P. H. C. C- 66 s 67 L C. 606 : 4 P. L T. 
56 . 
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decree-holder the appropriation toward* an earlier debt ot a later debt 
deea not realty arise, and there is no law under which a Court could 
force a decree-holder to accept payment against his wishes, particularly 
when the judgment-debtor U In default. It was brought to the notice 
of Court that where a single debt is due* though payable by instalments, 

If the judgment-debtor makes a payment the payment goes first in 
•atbfpction of the instalment that has fallen due and the earliest 
fnsraiment is first satisfied. Refer ro the following two cases 1 2 '* for the 
principle of liw. That is, no doubt, the ordinary principle of law, but 
in the present case, when the judgment-debtors applied for treating the 
deposit as a payment towards the 4th Instalment even the 4th instalment 
had defaulted and an application for making the decree absolute was 
pending. Whatever payment then was being made by the 
judgment-debtors was at a time when the clause of exigibiliry had come 
into operation and the judgment-debtors had lost their right of saving 
the default.* 

60 . Where the debtor has omitted to intimate and there 
Application ofpirmrnt arc no other circumstances indicating to 
i, u ‘ not w,lic1 ' debt the payment is to be applied, the 
iridicatiJ. creditor may apply it at his discretion to any 

lawful debt actually due and payable to him from the debtor, 
whether its recovery is or is not barred by the law in force for 
the time being as to the limitation of suits. 

Synopsis. 

1. Scope. 6. Burden of proof. 

2. “No other circumstances". 7* Floating Account. 

3. "Lawful debt". 8. Deposit for special purpose. 

4. Appropriation of payment 9. Right of creditor or landlord 

without direction. regarding appropriation. 

5. Appropriation without 10. Limitation, 

proof. 

1. Scope i—The point is that when the money is paid, there is 
interest due to the creditor and unless the contract or decree provides to 
the contrary, or the money is otherwise specially appropriated by the 
debtor, the creditor has a right to pay himself his interest. The principle 
underlying the rule appears to be this, that when interest is payable 

1. Honumant Timaji, v. Raghavtndrarao, A. L R. 1922 Bom. 237 > 

46 Bom. 843: 76 I. C 647- 

2. HarikitmuLu, v. Nariman , A I R. 1927 Bom. 479 : 1041. C. 673. 

1. Gouindrao, v. Narajan, A- L R. 1945 Nag. 277 : 1945 N. V J. 394 1 

1. L ft. (1945) Nag. 885 : 222 L C. 350. 
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under an express stipulation or provision, the interest becomes a debt 
and accessory to the principal debt and S 60, Contract Act, Is applicable.* 
2* "No other circumstances’' j—T he appellant's pleader complains 
that the Court below was wrong In not allowing his client, the plaintiff, 
so allocate the money value of the grain paymerts male by the 
defendants to him towards the extinction of certain debts due from the 
defendants to the plaintiff, before the execution of the mortgage bond 
upon which this suit U brought; and he based his contention upon S. 60. 
Held, 9 that it is impossible to say that there are here '*no other 
circumstances 14 indicating to which debt the payment was to be applied* 
There If not only no evidence on the record to ahow that there had been 
an agreement between the parties that the antecedent debt or debt* 
should be liquidated by payments of grain; but there U specific evidence 
that this one debt— the debt upon this bond — should be iLiuilutcd by 
payments in kind and not in money. Therefore, the Court below vva* 
abundantly right in disallowing the plaintiffs claim to allocate these grain 
payments towards the extinction of the debts due before the execution 
of this bond- 

3. "Lawful debt" The suit was not merely for recovery of mesne 
profits- It was also for recovery of possession on declaration of title If 
the entire decree had been reversed in that case it would follow by 
Implication chat the defendant in the suit would be entitled to recover 
the costs incurred by him in defending the suit. In the present case 
only that portion of the decree which related to mesne profits was set 
aside as against the defendant. The remainder of the decree was not 
appealed against and remained good. In such circumstances unless 
there is an express order by the appellate Court allowing the defendant 
to recover costs incurred by him in the first Court, it must be held that 
these costs could not be recovered. Therefore, the amount which the 
defendant appropriated to himself as money due to him was not a lawful 
debt within the meaning of Ss 59 and 60 Contract Act, and U is not 
open to the defendant to appropriate this sum to himself as money 
legally due to him, 3 

4. Appropriation of payment without directionThe first 
question Is, whether the plaintiff has a right to appropriate several 
payments made by defendant, (without specific directions) in full 
satisfaction of the interest due to the plaintiff on the pro-note till the 
respective dates of payment and the balance, as far as would go towards 
the principal amount, or whether plaintiff ought to treat, whatever paid, 

1* Biswanaxh Bhattacharjee, v. Sameswar Sarnia Baruch , A. L R. 1913 
Cal. 605 (2): 41 L C 348 : 21 C. W. N. 1055. 

2. Sungut Lai , v. Baijnaih Roy, (1886) 13 CaL 16$. 

3, Dwarkanath Mandat, v. Srtegobiada Choudhuri, A* L R* 1927 CaL 

906: 104LC. 799. 
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wholly towards the principal tad allow counter-interest on the whole 
of the amount of etch payment without deducting the r efr o m th# 
iatetetl due till the date thereof. The lower Court* were wrong te 
deciding in favour of the eecond alternative- The following case* 1 '* 
and Second Appeal No. 143 of 1916 (the third care and the aald Second 
Appeal being decision* of this Court! clearly lay down the rule in 
Support of the first alternative.* 

There is a debt due that carries Interest. There are moneys that are 
received without a definite appropriation on the one side or on the 
other, and the rule which is well-established in the ordinary cases is 
that in those circumstances the money is first applied, in payment of 
interest and then when chat Is satisfied In payment of the capital. That 
rule is referred to by Lord Justice Rigby In this case* which Is reported 
in these words :-*-“The defendant's counsel relied on the old rule that 
does, no doubt apply to many cases, namely, that, where both principal 
and interest are due, the sums paid on account must be applied first to 
interest. That rule, where it la applicable is only common justice To 
apply the sums paid to principal where Interest has accrued upon the 
debt, and is not paid, would be depriving the creditor of the benefit to 
which he is entitled under his contract" * 

Where there is an abtence of express stipulation to appropriate the 
payment to a certain debt, the Court has got a further duty to see 
whether there was any Intention of the parties to appropriate it to a 
particular debt. 7 

5. Appropriation without proof r—A defendant failed to prove 
that he Intimated appropriation against a particular account, and also 
failed to show that the circumstances pointed ro such an appropriation 

1. Luchmeswat Singh Bihadur, v. Syed Lavf Ali Khan, (1871) 8 Bom. 

L. R. 110 - 2 Sar. 7CO : 2 Suth. 461 (P. C) 

2. Bamundoss Mookerjre, v. Omeish Chandra Raet, (1854*57) 

6 M. I. A. 289: 1 SaT. 542 : 19 E. R. 108- 

3. Kripasindhu Sahu. v, Raja of Kallikota, 29 I. C. 718. 

4. Dhulipallia Bhutacharyya. Kuppa Venkatakrishnayya, A. I. R. 1920 

Mad 646 : 36 M. L- J. 296: 58 I. C. 797. 

5. Pan’s Banking Company, v. Yates, (1893) 2 Q. B. D- 460: 

67 L. J. Q. B. 851: 79 L T. 321 : 47 W. R. 42. 

6. Meka Venkatadri A ppa Rao Bahadur Zamindar Gam, v. Rata 
Parthasarathy Appa Rao Bahadur Zamindar Gam, A. T. R. 1922 
P. C. 23) . 30 M. L T. 36 : 26 C. W N. 3): 48 1. A. 150: 
44 Mad. 570: 40 M. L. J. 549: 14 M. L W. 25 s 1921 

M. W. N. 347 : 61 1.0 31 • 19 A. L J.465.23 B. L. R. 644: 
33 CLJ. 447. 

Shyom Lai, v. Roghmath Maraud, A- L R. 1937 P*t. 432 ; 
170 LC 480. 
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kitlm been intended under S. 60, Contract Act Held, 1 that the option 
«Mi with die plaintiff to make such appropriation against debts legally 
due e» he might please 1 

\#hen the plaintiffs (creditors) credited the payments to arrears of 
revenue alleged by them to be due for previous years it was certainly for 
them to establish that arrears were due and what the amount of the 
arrears was; and, having failed to do this, they were not entitled to 
credit the payments as they have done 8 

The creditor in the present case* invokes the aid of the principle of 
& 60 of the Indian Contract Act* It is incumbent upon him to establish 
chat there was a lawful debt actually due and payable to him from the 
debtor for the satisfaction of which the sums paiJ have b?en applied by 
him. Refer to the following two cases 4 '* in support of the said view, 

6. Burden of Proof :— The plaintiffs and defendants had business 
relations tor a considerable period. The account is sometimes described 
as a natural current account but it *as • one-sided account of loans made 
from time and time by the plaintiffs* firm and payments from time to 
time in whole or partial discharge of the advances The burden is upon 
the defendants to prove the appropbtion for which they seek. Indeed 
it is a heavy burden and one which must he completely discharged. The 
burden is on the plaintiffs of proving an agreement to pay compound 
Interest. 4 

7. Floating Account:— In the case of floating account, where 
security is intended to cover the maximum contemplated by the parries, 
it is not possible that, after the maximum amount i? once Ixnrowed 
•nd drawn, subsequent payments in, can be regardeJ as payments made 
to reduce the maximum amount of liability without any reference to or 
any contemplation of subsequent drawings or borrowings. Alter all, all 
the rules relating to appropriation of payments and the rule formulated 

1. Abdul Ali, v, Puran Mai , A. I. R, 1914 Lah. 3t>3 : 82 P. R. 1914 : 

25 LC. 560 : 173 P- W. R 1914 : 277 P. L* R, 1914* 

2 Sibnarayan Safi , v. Maisa T ada Piodhan, A. I R, 1922 Pat. 

446(11. 

3. B rindarani Dassya, v* Kaiendra Nath M lira, A* L R, 1928 CaL 

2-9. 

4. CorjBrosfif Co, v. Owners of Tudti'sft SfrflmsMp Mecca, (1897) 

A. C. 286 : 45 W. R. 667 ; 8 Asp. M C. 266: 76 L T. ,579: 

66 L J. P. C. 86. 

5. Miimsami MudaJi. v. Perumal M udaU. A. I. R. 1919 Mad* 534: 

37 M. L J. 367 : 52 L C. 950 s 10 M. L. \V. 329. 

6. Radii a Kishun. v, Hira Lai Sah, A. I R. 192? P. C 50: 1927 

M. W. N 73 : 4 O. W. N- 344 ; 100 I. C. 668 : 45 C L h 318 ; 

31 ew;N. 566: 52 M. L J, 715: 29 B. L R. 791: 38 
M* L* T. 97. 
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by the Matter of the Rolls in Clayton's case 1 are rules baaed on the 
intention of parties actual, presumed or even imputed* If so, the 
payments made by a debtor who has already drawn the maximum 
amount cannot be attributed to any intention on his part either to reduce 
the maximum available or even permanently to reduce the liability but 
is only ascribable to keep down the interest and make the amount 
available for being drawn out again. 3 

S Deposit for special purpose:—The amount deposited fora 
special purpose cannot be regarded as a repayment which the debtors at 
a subsequent date may claim to appropriate to any other debt * 

9. Right of creditor or landlord regarding appropriation 
Under S. 60 the creditor had a discretion to appropriate a payment 
either to the principal or the interest of his debt, both debts being then 
due to him. It was for the debtor to show that he had acted in such a 
way in respect of the payment as to limit the discretion of his creditor.# 

The Gaya bond is dated 26th March, 1881 and is made payable six 
months Later. The Indian Contract Act, 1872, follows the ordinary rules 
of law in providing that when the debtor has omitted to intimate, and 
when there are no circumstances indicating, to which of several debts a 
payment U to be applied, the creditor may apply it at his discretion to 
any debt actually due and payable to him from the debtor. In this case 
the mortgagor did omit to intimate any intention on the point. It is 
contended that there are circumstances indicating hat lus payments 
should be applied to the bond in suit. But the only circumstance he can 
point to is the original reluctance of the mortgagor to pay any compound 
interest at all. That reluctance was overcome, and it has nothing 
whatever to do wirh the appropriation of payments. It Is clear that the 
mortgig-es had a right, in the silence of the debtor, to apply to the Gaya 
bond payments made after 20th September 183L when that bond had 
fallen due. s 

Payments were made In liquidation of a debt and the amount due on 
account of interest largely exceeded the amount paid. Held,* that the 
creditor is Justified in appropriating such payments toward? interest.* 

1. Cliiyonh case, (KS16) 1 Mer. 572. 

2. DamaJharam Chclty, v. Ifonsilal Abeeichand, A. 1- R. 1928 Mad. 

566: 51 Mad 711:55 M- L. J- 471: 28 M. L. W. 52l : 111 I. C- 
297. 

3. Narayan, v< XVaman, A. I- R. 1921 Nag. 13 J (2) : 59 I. C. 121* 

4. Nirpat. v. Shadi, I A. W. N. (1881), 119. 

5* Ramcihu a? Koer, v. Mahomed Mehdi Hossem Khan, f1898) 26 CaL 
39.26 I. A. 179 : 2 C. W. N. 633 : 7 Sar. P* C J. 413- 

6. Bishwanath Bhauachatfee, v. Go vinda Chandra Das, A- l H 

1919 CaL 235 :51 L C 83 : 29 ,C L. J, 305 * 23 C W* N. 534. 
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The law at payments being Applied to principal or interest was laid 
down by die Board in this case.® Shortly re-stited, it is this. A 
creditor to whom principal and interest are owed is entitled to 
appropriate any indefinite payment which he gets from a debtor to the 
payment of interest. A debtor might in making a payment stipulate that 
it was to.be applied only to principal. If he did so, the creditor need 
not accept the payment on these terms, but then he must give back the 
money or the cheque by which the money is proffered. If he accepts 
it, he would then be bound by the appropriation proposed by the debtor. 
The entries in the books of the creditor may be taken as indicative of 
agreement to a propos 'd appropriation by the debtor need not be denied 
and Is in accordance with the law as above stated,® 

The decree-holders had a right under clause 5 of the compromise 
petition to realbe it summarily by execution of the decree instead of by a 
separate suit or any other proceeding, and consequently they had a tight 
to appropriate part payments after the due date first towards interest 
and the balance, if any, towards principal. This is the general rule of 
appropriation See this English case 1 in this connection. The rule has 
been adopted in India from the earliest time as will appear from the 
following decisions* ' 9 ard sections 60 and 61 of the Indian Contract 
Act. This is so whether the decree be an ordinary decree or on 


1. Pan's Banking Company Ltd, v. Yates, (1S93) 2 Q B- D. 460. 

2. Gavrdhan Das, v. Wacfe Aii, (1872) 4 Sal. Rep. 330. 

3. Bamundaj, v. Omcsh Chander, (1856) 6 M. I A- 289:1 Sir* 

542 (P. CO 

4. LwchrnejWar Singh, v. Syed Lutf Aii, (1871) 8 B. L. R. 110 : 2 S«r. 

700 (P. C.) 

5. Giimo Das Dull, v. Ooma Charan, (1874) 22 W . R. 525 

6. Maharaja of Benares, v. Har Narayan Singh , 28 All 25 : 1905 

A.W. N. 167 J 2 A. L.J. 585. 

7. BiwanarJi Bhaltacharjee, v. Somesuar Senna, A. L R. 1918 CaL 

6C5 12) s 21 C W. N. 1055 : 41 L O 348. 

B Meka Venkatadri Appa Row, v. Pafthasaralhy Appa Row, A. 1. R. 
1922 P. C. 233 : 44 Mad. 5?0 : 48 I. A. 150 : 19 A. L. J. 465 : 
23 Bom. L R. 644 40 M. L J, 549: 33 C. L. J* 457 1 

14 M. L. W. 25 : (1921) M. W. N. 347 : 26 C. W. N. 31 (P. CO 

Nemi Chand, v. Seth R adha Kishtn, A-1. R. 1922 P. O 26: 
30 M.L.T. 39:1921 M. W. N. 411:14 M, L W. 391: 
26CW.N. l53 : 63LC.904:48CaL 839. 
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toftalment decree* ts in the proem ease, provided the interest it payable 
under the decree, 1 

It seems rather strange that a sum not even sufficient to cover die 
first of the two bills, should be appropriated to the two bills in order, If 
necessary, to save limitation in respect of each; but nevertheless the 
plaintiff is in law entitled so to do unless an appropriation has been 
made by the person malting the payment. There was no such 
appropriation by him when the payment was made and the plaintiff was 
entitled to make the appropriation in that manner and the entry in the 
Gash book certainly supports him.* 

In the case of Simson* it was laid down that the right of the creditor to 
appropriate the payment towards any of the debts due to him 
continues upto the time that he intimates the appropriation to the 
debtor The decision goes further and holds that the creditor has a right 
to cancel his own appropriation towards a particular debt and to 
appropriate subsequently towards another debt provided he does so 
before he had committed the previous appropriation to the debtor. 
Referring to the aforesaid case ^ir Henry Cunningham and Sir Horatio 
Shephard, in their commentary on the Indian l ontract Act under S. 60, 
observe: “ This is contrary to the rule of civil law according to which an 
appropriation, whether by debtor or creditor is necessarily made at the 
time of payment**. The principle of appropriation of payments made by 
a debtor who owes several debts to a creditor has been enunciated in 
this case 14 where it has been laid down that the right to adopt the manner 
of appropriation rests directly with the debtor. In the absence of any 
direction of the debtor, it is open to his creditor to appropriate the 
payment towards any of his debts, and lastly, if there is -no intimation 
by the debtor at the time of payment with regard to appropriation by 
the creditor- then it is open to the creditor to insist upon appropriation 
being made in the chronological order In which the debts stand These 
principles have been so firmly established that It is needless to refer to 
any further authority Suffice it to say that the principles have been 
crystallised in Ss. 59 to 61 of the Indian Contract Act. 11 

1. T. Barclay, v. Mt. Dh andei, A. I. R. 1923 Pat. 322 : 4 P. L. T- 112 : 

1923 P H.C.C. 194:71 L C. 937. 

2. Maurice Mayahas, v. VP. Motley. A. I- R. 1925 CaL 9371 

29 C W. N. 496 : 87 1. C. 508. 

3. Simson, v. Ingham, 2 B & G 65 : 3 D Sl R- 549.1 L J. (O. S.) 

K. B. 234 : 26 R. R. 273. 

4. Cory Brea 9 Co, Ltd, v Owners of the Turkish Steamship “Mecca", 

(1897) A. G 286 : 66 L. J. P C. 86 ; 76 L T. 579 ; 45 W. K 
667:8 Asp. ML C. 266. 

5. F- H. Manistry, v, J. V* Jameson f A. L R. 1926 Bat 330 : i Pn 

326:94 L C 273 s 7 P* L* T. 577. 
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One of the mortgagors deposited certain amount with the mortgagee 
and the mortgagee agreed to give receipt for the Mine specifying the 
amounts appropriated cowards principal and the interest after the 
other co-mortgagors paid the balance of the mortgage money. The 
mortgage was to he redeemed before the expiry of four years. Other 
^mortgagors never paid their mortgage money within the term and so 
the mortgagee was entitled to appropriate the whole amount deposited 
towards interest.* See in this connection this Privy Council decision r 

It is Indubitable that when a debtor owes several distinct debts to 
one person, and makes a payment to him, It is the direction, either 
express or implied of the debtor with regard to the application of the 
payment which governs that payment’s destination* A careful considera¬ 
tion of S. 59 of the Indian Contract Act leaves no doubt, however 
that that intimation must be synchronous with the payment- Where, 
however, the debtor has not taken advantage of the power conferred 
upon him by S- 59, the creditor is at liberty to apply the payment In 
liquidation of any lawful debt actually due and payable to him from 
the debtor, in an Allahabad case 3 it was held that sections 59, 60 
and M of the Contract Act were enacted to embody the rule laid down 
in the case of K'Utvton* It holds that the creditor can take advantage 
of the discretion allowed to him by S 60 only af the time of the payment 
and is nor at liberty to make any ex post facto appropriation. Now, 
Clayton's case 1 was based on peculiar facts. The question which the 
Courts were called upon to decide was whether a customer of a Bank 
was justified in claiming that payments made to him by the Bank were 
payments made against particular credit items in his account and not 
against the account as a whole, and it was held that the* payments were 
made against whole account and that the creditor was not at liberty to 
urge ex past facto that particular payments to him should be debited 
against particular credit items. In chat case, however, the learned 
Master ot the Rolls stated that he was not called upon to determine the 
general question of the creditor’s right to make the application of 
indefinite payments, so that the decision clearly has no general 
application. The view that rhe crediror may apply payments up to the 
very last moment, even up to the time of the trial, was adopted in these 

1. Sheorarti Bib*, v- tlouri Shankar, A. 1. R. 1926 Oudh 514 : 95 L C. 

175- 

2. Mefca Vcnkatadn Appa t v. Panhasarathy Appa, 48 I* A. 150- 

61 L C. 31 : A. I. R. 1922 P- C 235. 

3. Kmndan Lai, v. Jagan Nath, A- L R. 1915 All- 378 : 37 All. M9 ; 

13 A- L. J-908 s 30 l. C. 92. 

4- Clayton's case, US Revised Reports, page 16). 

F-U4 
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two English cases 1 '* and has been followed by die High Courts of 
Bombay, Madras and Patna* On the other side is only the ruling relied 
upon by the Court below, end the main reason of the view of that 
Court appears to be that where the law as laid down in Coty Brothers 
8 Co, 1 accepted, there would remain no scope for the application of 
S. 61 of the Contract Act which provides that where neither party 
makes any appropriation, the payment shall be applied in discharge of 
the debts in order of time. This objection, however, does not imprest; 
for it is not difficult to imagine cases in which neither party, either by 
oversight or mistake, has made any appropriation. Moreover, a Code 
attempts to provide for all possibilities. The Courts below might well 
have held on the peculiar circumstances of this case that the original 
creditor did appropriate the payments to the unsecured debts ; but 
from the finding of fact it appears that he did not do so. Holding, 
however, that $. 60 of the Contract Act grants to the creditors plenary 
discretion to make the appropriation at all time* up to the time of 
trial ( and it is obvious that this rule contravenes no principle of justice 
or equity ), the plaintiffs at the institution of me suit, had appropriated 
payments to the unsecured debts and were not restricted In the exercise 
of this discretion to the point of time when the payments were actually 
made.* 

A Rank issued a fixed deposit receipt for Rs. 500 in favour of B and 
R, the amount being payable to cither or survivor, R obtained an 
overdraft from the Bank. The Bank credited the amount due under 
the fixed deposit receipt to this overdraft and on B demanding payment 
informed him of the action taken on it and refused to pay. B thereupon 
brought an action against the Bank for the recovery of the amount 
due under the fixed deposit receipt. Held,* that the Bank could not 
appropriate the money towards the debt due by R alone. 

When an advance amount is paid by the Tenant to the landlord under 
a stipulation that the same is to be applied towards the last year’s rent 
due under the tenancy, the landlord is entitled to appropriate the same 
towards the tent due for the instalments due for the final year, though 
a suit for rent due in respect ot such Instalments might be barred by 
limitation. The circumstance that at the date of the suit the instalments 

l* Gory /itothers and Gotnpany Limited, v. ike Owners of the Turkish 

Steamship' Mecca" The "Mecca", (1897) A. C. 286 : 66 L j. 
P. C 86 : 76 U T. 579 : 45 W, R. 667 : 8 Asp* M. C* 266. 

L Seymour, v Pkkeu. (1905) 1 K. B. 715; 74 LjXB. 413: 

92 L. T. 519. 

3. Rehi Mai v Ahmad, A l. R. 1926 Uh. 183: 7 Lab. 17: 

27 P. LR* 9 92 LC\ 947. 

4. S»n!t i Banking and Industrial Company Ltd, Amabaia City, v. Me. 

Wvaguan Kuar, A- l R. 1928 Uh. 316 : 111 L C. 554, 
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for rent for the final year In respect of which rhe landlord appropriated 
the advance were barred hr limitation is no bar for the landlord In 
doing eo. 1 

* 

it tf dear from the following decisions* -3 where it was observed 
that so long as notice had not been given as to the appropriation 
erf any amount to any particular account, it is open to the creditor to 
alter tt and make re-appropriation,* 

The question is whether the decree* holder had appropriated the 
payment made towards principal and. therefore, could not subsequently 
change the appropriation and make ir towards interest. It appears 
that all that the decree-holder had done In presenting accounts to the 
Court on which he based execution application was to enter the credit 
and debit items, calculate the interest on both and claim execution for 
the balance. The result of this, no doubt, was to appropriate the payment* 
rewards principal or whether it was merely a mathematical mistake which 
led to an inaccurate result. In the latter case there would be no question 
that he would not be estopped or bound. * See in this connection this 
Privy Council case* * 

The law in this respect is clear and is provided by S- 60 of the 
Contract Act. As between a creditor and debtor, the debtor in making 
payments may appropriate the payment in what manner he likes and 
failing such appropriation rhe creditor may appropriate. It Is important 
to note that in addition he may appropriate payments towards debt! 
which would otherwise be barred by limitation* 17 

It is now well established after marshalling the case-laws in the 
ptesent matter® that if the debtor does not make any appropriation at 

1. Krisknasami lyer f v. 'Natesa Iyer, A. 1. R* 1930 Mad. 594 : 124 1. C. 

51. 

2, Mecca (1897) A C. 256.66 L. J. \\ 86 : 45 W. R. 667 s 76 L. T. 

579. 

3- Chegganmull Sowcar, v. M anicka Mudaliar, A. L R* 1926 Mad. 

792 ; 94 I* C 384. 

4. Imperial Bank of India, v. V. P. Avanari Chetliar, A. I. R. 1930 Mad. 

874: 59 M. L J. 513: 53 Mad. 826 : 32 M* L. W. 745: 

128 I- C 518. 

5. Muni Lai. v. Oulab Singh Bhagwan Singh, A* I. R, 1933 Lah. 

126 IT) : 145 I. C. 144 : 34 P- L. R. 1051. 

6. Venkatadri Appa Rao, v. Parthasarthi Appa, 26 C. W. N. 33 : 

30 M L. T. 36.40 M. L. }■ 549 r 14 M* L. W. 25 : A. 1. R- 

1922 P. C. 233: 61 L C 31:48 I. A. 150 : 44 Mad. 1570: 

1921 M.W. N. 347: 19 A- L. J. 465: 23 B. L R. 644: 

33C.L J 447. 

7. Jflxm Ram-Ramchunder , v. Sagarmal +Khemka f A. L R. 1933 

Pat 267 : 145 L C. 611 :14 P. L. T, 654. 

8* Kunfamohan Shaha Poddar . v. Karunakanta Sen Chaudhutit A. L R. 

1934 CaL 40 :60 Cal 1265 : 149 !. C. 262. 
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the time when he nukes the payment, the right of appropriation devolves 
on due creditor and he may exercise chat right until the very last moment 
and need not declare his Intention in express term* : See the observations 
of Lord Macnaughten in this cate. 1 This is, no doubt, the rule of English 
law and it was assumed to be the law under the Contract Act by the 
High Courts of Bombay , 9 Madras 9 and Patna. 4 The High Court of 
Lahore has taken the same view in this case s The Allahabad High Court* 
has, however, held that an appropriation of payment by the creditor 
must be made at the time of receiving the money and that he cannot 
exercise the right of appropriation at the last moment. But as has been 
pointed out by Sir Frederick Pollock and the Rt Hon’ble Sir Dlnshaw 
Mulla In thetr commentary on the Contract Act, the view taken by the 
Allahabad High Court is an arbitrary speculation and is erroneous. It 
seems that there Is nothing in S 61, Contract which is contrary to the 
English law on the subject ; on the other hand, S 61 is in conformity 
with the English law and where the creditor does not make any 
appropriation, S< 61 provides the rule for the guidance of the Courts. 
The Allahabad view can no longer be maintained In view of the decision 
of the Judicial Committee. 7 

The lower Court has. however, tried to show that the amount of 
R*. 425 entered in the bill was incorrect, and that as a matter of fact 
Rf. 450 was due on that account. It is unnecessary to embark upon an 
Inquiry Into the question whether the correct amount o* arrears for 
the shop rent was Rs. 450 or Rs 425 It will be sufficient to show that 
rightly or wrongly the plaintiff had claimed only P a 425 for the rent 
of the shop. It seems under the circumstances more likely that the 

1. Cory Brothers 9 Co, v. Owners of Turkish Steamship Mecca, f 1897) 

A. C. 286 : 66 L ). P. C. 86 : 76 L T. 579 : 45 VP. R 667 . 

8 Asp. M. C. 266. 

2. S. Ametchand 9 Co, v Ramda i Vilhaldas, A. 1. R. 1914 Bom. 

290 : 21 L C. 343 : 38 Bom. 255. 

3. Mu nisami Mudali , v. Perumai M udaly. A* 1. R. 1919 Mad. 534 : 

52 l. C. 950. 

4. Btshwn Perkash Narayan Sing 1 *, v. Md. Siddiqur, A* I. R. 1936 Pat. 

326 : 1 Pat. L. J. 474 . 35 L C. 375. 

5. ReJu Mai, v. Ahmad, A. L R* 1926 Uh. 183 : 92 L C. 947 : 7 Uh. 

17. 

6. Kwndan Lai, v. Jagannath, A. 1. R. 1915 All. 378 .13 A. L- j. 
908 s 301 C 92 : 37 All, 64*>. 

Commiiiioner of Income-Tax, Bihar 9 Orissa, v. Kameshuat Singh, 
A. I. R. 19)3 P. C. 108: 1933 M.W N. 439: 37 M. L, W. 
701:14 P. L.T. 341 : 64 M. L. J. 612: J7CW. N. 598: 
1933 A. L l 527 : 57 C* L. J. 318 : 35 BLR. 731 : 142 I. C 
437 : 60 I. A. 146; 12 P«. 318 (P. C) 
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payment of Rs* 450 should have been made towards the arrears of rent 
for the flat, which amounted to Rs. 823. Further, the plaintiff having 
served the defendant with a notice demanding the rent of the flat and 
requiring him to vacate it, it is more probable that the defendant would 
try to placate the plaintiff in respect of hto demand for the tent of the 
Aar. Under the circumstances the defendant has failed to establish 
that he made this payment either with an express intimation or under 
circumstances implying that it wa* payment in respect of the arrears 
due for the shop* It follows* therefore, that the plaintiff was entitled 
to apply it at his discretion to any debt due to him. As he has 
admittedly appropriated it towards the rent of the flat, the lower Court’s 
finding cannot he accepted in favour of the defendant in respect of this 
item -1 

The question of appropriation to different portions of debt arising out 
of a single transaction has been before a Full Bench of this Court * 
That was a case where parr of the debt was for legal necessity and part 
was not. and it was held chat in such a case the amount previously paid 
must of necessity go to the discharge of the whole debt and no question 
of appropriation In the srrtct sense arises, that it would be just and 
equitable to distribute the payment rateably between the two portions. 
It was, however, recognized that it might be possible to treat the two 
portions as distinct debts and that the creditor could appropriate payment 
towards one or the other In the present case, however, where the 
finding is that one portion was taken for a future immoral purpose and 
that portion was not in any way binding on the joint family and was not 
a lawful debt at all but a debt opposed to moral or public policy under 
S. 23, Contract Act. the plaintiff-creditor was not entitled to appropriate 
the payment from joint family property to the whole debt but only 
towards the portion for lawful purpose * 

The subject of “appropriation of payments” is dealt with in the 
Contract Act bySs. 59 to 61 inclusive. S. 60 provides that when the debtor 
has omitted to Intimate and there are no other circumstances indicating 
to which debt the payment is to be applied the creditor may apply it at 
his discretion to any lawful debt actually due and payable to him from 
the debtor. This is the same rule as that laid down as English law by 
the House of Lords In this case 4 and under It the creditor has a right to 

1. Juala Sahay & Sms, v. Mathura Dwit, A. I R. 1935 Oudh 2C9 : 
11 O W. N. 1397 . 1934 O. L. R. 879 : 152 I. C 786 

2- Gajram SingK v. Kalian Mai, A. 1- R, 1937 AIL 1 : 1661. C. 423 : 
58 Ail 791 : 1936 A. L. J. 1224 (F. B.). 

3. Chaudhuri Bed Ram Singh, v. Inder/it Singh, 1938 A. L. L 644 : 

176 LC. 619. 1938 A. W. R. 510: 1938 Ail L R. 669: 
A. L R 1938 All. 437. 

4. Cory Brothers & Co, v. Owners of Turkish Steamship 'Mecca*. 

(18971 A. C. 286. 66 L.J. P* C* 86 : 76 L T. 579.45 W. fU 

667 * 
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Appropriate a payment by the debtor to the principal ot to the Interest of 
the tame debt. There t» no obligation upon the creditor to make the 
appropriation at once. Refer to chit Privy Council case 1 and a Calcutta 
caae* In rhli connection. Though when once he ha» made an 
appropriation and communicated it to the debtor he would have no 
right to appropriate it otherwise (cf per Lord Herscheli in Cory Brothers* 
at p. 292 of (1897) A< Cd ; Lord Macnaughten’s language at p. 294 in that 
caae is equally applicable under Ss. 60 & 61, Contract Act; ‘‘Where the 
election is with the creditor, It is always his intention expressed or implied 
or presumed, and not any rigid rule of law chat governs the application 
of the money."* 

U was contended that the surety was entitled ro the benefit of the 
repayments made by the principal debtor in his account. As against this, 
it was rightly contended that inasmuch as the debtor did not exercise his 
option under S< $9, Contract Act, if was open to the creditor to exercise 
his option under S. 60, Contract Act, and as hr had appropriated the 
repayments in the account which he had with the principal debtor 
independently of the contract of guarantee, the surety cannot in law raise 
any objection to this appropriation. The following cases*'* support the 
contention raised above * 

in the absence of any appropriation by the debtor at the time ot 
payment, it is no doubt true as a general rule that payments should be 
attributed in the first instance to interest.* 

10* Limitation The lower Court disbelieved the plea of discharge. It 
found the two payments alleged by the plaintiff to be true, but dismissed 

1. Income-tax Commissioner f v. Maharajadhjraja of Parbhanga, A. I. R- 

1933 P. C 108 : 142 L C. 437 : 12 Pat. 318 : 60 I. A. 146 (162). 

2. Kunjuniohon Shaha, v. Karunnakanta Sen, A. 1. R. 1934 CaL 

40 : 149 I. C 262 : 60 Cal. 1265 (1270-1271). 

3. Co»y Brothers & Co, v. Owners of Turkish Steamship ‘Mecca', 

(1897) A. C. 286.66 L J. P. C 86:76 LT. 579:45 W. R. 

667- 

4 Rama Shah, v. Lai Chand, A. L R. 1940 P. C. 63 : 1940 O. W. N. 

315:51 M. L. W. 578; 1940 O. L- R. 230:187 1. C 233 : 

1940-1 M. L. J. 895 : 44 C W N. 625 : 42 P. L. R. 328. 

5. ReiumaL v. Ahmad, A. L R. 1926 Lah. 183 : 92 LG 947; 7 Lah. 

17 : 27 P. L R. 9. 

6. Krupasindhu Sahu, v. Raja of KaUikota , A. 1. R* 1916 Mad. 1196 : 

29 LG718. 

7. Munuswami, v. Pemmal M udaly, A. L R. 1919 Mad. 534:52 L G 

950; 37 M. L. J. 367. 

8. Kuckreja UdL v. S aid A lam, A. I. R. 1941 Lah. 16: l- L. R* 

1941 Lah. 323 : 193 L G 206.13 R. L 440 : 43 P. L R. 539. 

9. Brnimson, r. Shiber, A. L R. 1946 P. G 145. 
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die eufc on the ground that tt was barred by limitation as the plaint!# 
did not make a special appropriation towards the defendant's accounts* 
The only transactions outstanding when the payment were made were 
the promissory note and the hypothecation. The note was ehc earlier 
of the two. If the appropriation was generally towards the sum due on 
both transactions, both will be saved 1 See the following two cases 8 '* 
in support of the said view. 

In the case of a tradesman's account the liability to pay for each item 
of goods delivered, either day by day or week by week, is in the case of 
each item the date of the delivery of that particular item* The lower 
Court went on to utilize a perfectly right principle, Sections 60 and 61 
of the Contract Act, in applying the payments made by the defendant 
to the items in the plaintiff's account, and although the plaintiff had not 
given evidence he attributed to the plaintiff an election to apply the 
payments made by the defendant to the earlier items in the account, 
which is the ordinary thing which one would expect a tradesman to do 
and an inference which the Court might properly draw in the absence of 
any evidence to the contrary. The lower Court ought to take the plaintiff's 
account and after giving credit for the payments which the defendant has 
made, apply them in accordance with the plaintiff's election to the earlier 
items in the account, strike a balance and find out how many items 
were left still unpaid on the plaintiff's account. Unless part payments 
have been made in respect of each item within the meaning of the Statute 
of limitation so as to take the items out of the three years' limit, each 
item in respect of which no such payment has been made ought to be 
struck out of the defendant's account. 4 

After distinguishing the following decisions 5 ' 7 It Is held that under 
S. 20 of Limitation Act, tne payment is viewed from the standpoint of 
the debtor and hence the determining factor is the intention of the 
debtor in making the payment and not that of the creditor in 
appropriating it. Where, therefore, the debtor makes payment to his 
creditor, whom he owed two debts, the mere appropriation of the 

1. M. Sankaram Iyer, v. Thiraviya Nadan, A. 1. R, 1919 Mad. 

100 (1) : 51 1. C. 240. 

2* Soumia Narayana Iyengar, v. Ala^risawmy Iyengar, 14 I. C 580. 

3. Hingu Mfra, v. Heramba Chandra ChakravartU 81. C.B1. 

4* Abdul Aziz, v. Manna Lai , A. 1. R. 1921 All. 325 : 19 A. L. j. 555 ; 

03 L C 435- 

5* Biita, v. fcrmanand, 64 P- R. 1904. 

6. Gwknder, v< Abdul Hamid, A. I. R. 1921 All. 335 (2) * 43 All. 216 s 

59 L C. 941; 18 A* L. J. I13L 

7* $akharam M anchand, v Kauai Padam «. A. L R. 1920 Bom. 413 : 

44 Bom. 392 : 56 L C 429:22 Bom. LSI Hi. 
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ptyment bribe creditor to one of the deface, cannot, in the absence of 
evidence to thow debtor’s Intention, save limitation-1 

61. Where neither party makes any appropriation the 
Action ofp.ymm, shall be applied in discharge of the 

vtare oefttaf fwty debts in order of time, whether they are or 

appropriate*. 

are not barred by the law in force for the time 
being as to the limitation of suits. If the debts are of equal 
standing, the payment shall he applied in discharge of each 
proportionably.. 

Synopsis. 

1. Scope. 3- Right of creditor regarding 

2. "Application of payment appropriation even towards 

where neither party time^barred debts 

appropriates”. 4. Effect of successive advances 

and successive payments. 

1. Scope ;—The application of the rule In S. 61 is always subject to 
the condition that the parties have indicated no intention inconsistent 
with Its application * 

2. 41 Application of payment where neither party appropriates' 1 :— 
Unless the meaning of S. 60 is that the debtor is to make his 
appropriation (if any) at the time of paying and the creditor to make his 
appropriation (if any) at the time of receiving the money, it is difficult to 
conceive what is the meaning of S. 61, or how ir could be applied If 
by reason of the manner in which the plaintiff kept the account, he is to 
be deemed to have appropriated the payment to the debt of earliest date, 
there is an end to the case. If on the other hand, there was no 
appropriation by either debtor or creditor, the paymenr must be applied 
to the earliest due by the defendant to the plaintiff, 3 

tf the debtor does not appropriate, and he has the first right, then the 
creditor may appropriate, and he may appropriate to any partic ular debt 
to any particular portion of a running account But if neither party 
appropriates, S 6i i» an enabling section, which entitles the Court to 
declare that such payments shall he appropriated in discharge of the 
debts in order of time. Cf. the case of Cory Brothers* where there was 

1 Ponmi Lai, v. Ram Singh, A I- R 192# Lah. 288.30 P. L. R. 

233 : 1161. C. 549 : 10 Lah. 750. 

2. S, AmorcJuwd & Co, v. Ramdos V. Durtwf, A. 1. R. 1914 Bom. 

290 : 21 l C. 343 : 38 Bom. 255 : 15 B. L R. 890. 

3. Kundan Lot, v. Mgannaih, A. 1. R. 1915 All 378 i 37 All. 649 : 

13 A. L ] 908 ; 30 l O 92. 

4. Cory Brothers 6f Co, Ltd, v Owners of the furktih Steamship 

‘‘Maoca* (1897) A. C 286 66 L. j. P. 86 s 76 L* T. 579- 
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undoubtedly ft running Recount, payments were made extending over die 
entire period of that account from its inception to its end; and the 
question arose "where neither party had made an express appropriation 1 , 
whether the Court is to imply that the payments made shall be applied 
in discharge in the order ol dace In which the debts were contracted. 
The plaintiff (creditor) is so entitled Reference may be made to the 
case erf Hooper 1 to the decision of Blackburn, J., where he says : "The 
general rule is, that the party who pays the money has a right to apply 
that payment as he thinks fit. It there are several debts due from him, 
he has a right to say to which of these debts the payment shall be 
applied* If he does not make a specific application at the time of 
payment; then the right of application generally devolves on the party 
who receives the money. But there is a third rule, viz., that where one 
of several partners dies, and the partnership is in debt, and the surviving 
partners continue their dealings with a particular creditor, and the latter 
joins the transactions of the old and new firms in one entire account, 
then the payments made from time to time by the surviving partners 
must be applied to the old debt’*.* 

There is no force in the argument that because defendant (debtor) 
did not specify to which debt this money was to be appropriated and 
because the plaintiff (creditor^ also did not expressly appropriate the 
money to any certain debt, it should go Towards the older debts, namely 
defendant’s own debts.* 

It is a running account, and there is no reason why the payments 
within three years should not be treated as appropriated to the 
satisfaction of the earlier advances, even though these advances may be 
time-barred at the date of the suit or at the date of the part payment. 14 

A executed several mortgages to B and B had monies belonging 
to A in his hands. Held,* by Kanhaiya Lai, J. C. f that the section 61, 
Indian Contract Act does not apply as the question Is not one of 
application of payment but that of set-off under S< 76, T. P- Act. Held,* 
by Daniels. A. J. C., that S. 61 applies and the monies must be applied 
in discharge of the debts in order of time, it cannot be applied in 
discharge of all the debts proportionately unless they are all of equal 

V Hooper, v. Keay, (1875) Q. B. D. 178 . 34 L. T. 574. 

2. Bishim Parkash Narain Singh, v. Muhammad Sadiquc, A. 1. R. 1916 

Pat. 326.35 1- C. 375 : t P. L J. 474. 

3. Mahodeo, v. Khan Lai, A. I. R. 1922 Nag. 219 ; 68 I. C. 597. 

4. Jakappa Kochchai , v. Annappa Basappa Paxil, A. L R. 
1923 Bom. 82 : 47 Bom. 128 : 24 & L. R. 1284 : 76 1. C. 115. 

5. S anuii Prasad , v. Ehiisham Ali, A. L R. 1923 Oudh 123 ; 25 O. C. 

349: 77 I. C. 310. 

F—135 
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funding. Nor if there any authority for auggestion that the money 
•hould be applied fine in payment of the moat onerous debt. Held, 1 by 
Ashworth. A. (. C, that notwithstanding anything In S. 61 of the 
Contract Act, in the absence of appropriation, payments of surpluses 
should be appropriated to Interest before they are appropriated to 
principal on any particular debt. 

Under S. 61, Contract Act, where neither party makes any 
appropriation, payments are to be applied in the discharge of debts in 
order of time.* 

Sections 59 to 61 of the Indisn Contract Act which embody the run 
in Qiiyton’j case - recognise the rights of a creditor to appropriate a 
payment made by the debtor towards payment of his debts and accepted 
by the creditor as such In the absence of any express ot presumed 
intentions of the debtor to the contrary. In this case the payment was 
not a payment Within the rule in Clayton's case" and the ex post fade 
appropriation of payment cannot prevail- 4 

In the case of Menu chand* it has been held that when a debt is due 
which carries interest and moneys arc received without definite 
appropriation on the one side or the other, the rule which is well 
established in ordinary cases Is chat the money it first applied in payment 
of interest and then, when that is satisfied in payment of capital. The 
fact chat money is paid in Court in satisfaction of the debt does not 
make any difference so far as the above principle is concerned.* 

The principle underlying the provisions of S. 61 seems rhat the Court 
should in the absence of any appropriation by cither the debtOT or the 
creditor, direcc that the payment should be applied in discharge of the 
debts in order ot time if there be such, and If they are all of the same 
date, In discharge of each of such debts proportionately.** 

1. SomuU Prasad, v. Ehtisham Ali, A. I. R. 1923 Oudh. 123 : 25 O. C. 

349 : 77 I. C. 310. 

2. Amrit P aiyar liilat MandaJ, v. Firm Similar Ram Ramphal Ram, 78 

I. U. 910. 

i. Clayton's case, (1816) 35 E. R. 781 ; I Mer. 572 . 15 R. R. 161. 

4. Hudhu Ram, v. Kdmatrul ttnoirai, A. 1. R. 1924 Sind 137 : 84 I. C. 

672. 

5. iMt'truch.i'id, v. Ra dtui Kisfien. 30 M. L. T. 59 : 26 C. W. N. 153 : 

14 M. i- W. 391 : 1921 M. W. N. 411 : 63 l. C. 904 > A- I. r! 

1922 V. C. 2t>; 48 Cal. 839 (F. C.) 

6. Ram Chand, v. Rank of Upper India, Ltd. Simla, A I. R. 1928 Lah. 

901 109 l. C. 592. 

7. Ram Nath, v. C kiranp Lai. 155 I. C. 136: 57 AU. 605 : A. I. R. 

1935 AU. 221 : 1935 A. L- J. 177 (F. B.) 
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The qucftkm referred to this Foil Bench for decision consists of two 
parts : (a) Where there his Keen a payment by a debtor to a creditor 
and no appropriation has been proved either by the debtor o r the 
creditor, is it open to the creditor to appropriate the amount or any parr 
of it towards the payment of any debt and at any time even during the 
pendency of the litigation concerning the payment ? (b) Whether it is 
open to a mortgagee of a joint family property, under a mortgage deed 
executed by the manager of the joint family when a portion of the 
mortgage debt was not raised tor legal necessity, to appropriate 
during the pendency of the suit payments made by the mortgagor 
towards the discharge of such portion of the debt as was not 
raised for legal necessity, when no appropriation was made either 
by the mortgagor or the mortgagee till the date of the suit t In 
this case a mortgage deed had been executed by two brothers. ] 
and P, in favour of R on ! 9th December 1926, for Rs 15,000 
repayable in rhree years. On 18ch April 1921 a sum of Rs 1?.469-12 9 
was paid to the mortgagee and an endorsement made on the back 
of the document under the signature of J, one of the mortgagors. The 
details were as follows : On account of interest and compound interest 
on the entire amount of principal up to 19rh April 1921—Rs. 7,469-72-0. 
On account of principal. Rs 5,000- Ac the time of the payment, there 
w as no specification that the amount or any part of it was being paid or 
received towards that portion of the mortgage debt which may be for or 
without legal necessity Held,' that it is quite clear that whcie there 
are more distinct debts than one, the dehtor may, either with express 
intimation or under circumstances implying that payment is of a 
particular debt, make the payment which must, under S. 59, Contract 
Act. be applied accordingly. In the absence of any such intimation or 
such circumstances, the creditor has the discretion under S 60 ro apply 
the payment to any debt, even though barred by limitation. The creditor's 
right to make the appropriation would certainly last until he had done 
something which puts an end to his option. In the case of Cory Bros* 
Lord Macnaughten laid down that the creditor may exercise his right 
“until the very last moment'*. !t has been held in some cases that the 
option may be exercised even during the pendency of the suit ; see the 
following cases*'* in this connection. But there is no case where the 

1. Gajram Singh, v Laid Kalyan Mai, 1956 A. W. R. 1136:1937 

AIL L. R. 31 : 58 All- 791 : 166 L C. 423: A, l R. 1937 AIL 
l: 1936 A-LJ. 1224 (R Bd 

2. Cory Bros & Co, v* Owner j of Turkish Steamship, 'Mecca 1 , (1897) 

A. C. 286 : 66 L. h P. O. 86 : 76 L T. 579 : 45 W. R. 66?. 

3. Seymour, v. Pickeft, (1905) IK. B. 715: 74 L. J. 1C B- 413. 

92 L- T. 519. 

4. Kunia Mohan Shaha* v. Kamnakanta Sen, A. I* R, 1934 Cal. 40 ; 

149 L C- 262 : 60 Cal. 1265. 
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option has been allowed as of right after the judgment has been 
pronounced by the first Court* It seems that if the creditor has not 
chosen to make any appropriation until the Court pronounces Its 
opinion, the provisions of S. 61 come into operation and it is the duty of 
the Court to direct the appropriation in accordance with that section- 
After the decree of the first Court has been passed, it would be too late 
for the creditor to make up his mind to appropriate the payment in a 
particular way. The appellate Court should as a rule pass the decree 
which the trial Court would have passed on the date when it decided the 
case- Therefore, the answer to the general first question referred to is that 
the creditor can appropriate the payment to any debt until the judgment 
is pronounced by the trial Court but not thereafter. The second question 
!a not so simple. In terms Ss. 59 to 61 * Contract Act, cannot apply to a 
single loan taken by the manager of a joint Hindu family, part of which 
may be for a legal necessity and part not for such necessity To start with, 
the debt is one debt and strictly speaking not distinct debts. But the 
principle underlying these sections has been applied to the case of interest, 
accruing on principal, although the two really form part of one single 
debt and not distinct debts : set the following two cases 1-2 as illustrative 
of the saki principle. Their Lordships of the Privy Council have also 
in these cases*' 4 applied the principle of appropriation to interest as 
distinct from the principal. Where at the time of the mortgage, or at 
least at the time of the payment, it is definitely known that one portion 
of it was for legal necessity or in payment of an antecedent debt of the 
father and, therefore, binding on the whole joint family and another 
portion not such a debt and, therefore, due from the father personally, 
it may be possible to treat the two portions of the debt as distinct debts. 
There is no reason why at the time of the payment, the debtor cannot 
specify that the amount should go towards the discharge of one or the 
other portion. If such a specification is made, the creditor would be 
bound to appropriate it accordingly, if the principle underlying these 
sections were not applicable to such a debt, the result would be that even 
If the sons make the payment in order to discharge that part of the debt 
which was for legal necessity, the creditor would have the right to 
appropriate it towards the other part. This cannot be the legal position. 
Similarly, when it is definitely known that the debt consists of two such 

1. LMchmeshwor SmgK, v. Syed Latiff Khan , (1871) 8 Beng. L R. 110 • 

2 Suther 461: 2 Sar, 700 (P. C.) 

2. Maharaja Benares, v. Har Narain Singh, 28 All. 25 * 1905 

A. W. N. 167 : 2 A. L. h 585. 

3. Meka Venkafadri A ppa Row Bahadur Zammdar Gam, v. Sarah? 

A pfia Row Bahadur Zammdar Gam, A. I. R. 1922 P. C 233. 

4. Neml Chand, v. Seth Radka Kishen, A. 1. R. 1922 P, C. 

63 I. C»4: 48 CaL 839. 
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portions, the creditor to the sbsence of an; specification by the debtor can 
appropriate die payment toward* one or the other portion. In particular, 
if the payment is made by the executant himself, the creditor may well 
appropriate it towards that portion of the debt which was due from the 
payer himself. But where it is not dearly known that the debt consists of 
two definite and specified portions, one for legal necessity and the other 
not so. the debt must be regarded as a single debt and not as two distinct 
debts. This would be particularly^ so where the creditor is maintaining 
chat die whole amount was for family necessity In such a case it is 
tijfltffnl* to see how the creditor can make an appropriation towards 
r arrun3aoown portion of the debt. In cases where both the creditor and 
the debtor treat the debt as one debt?; the former regarding the whole as 
a iotnt family debt due from the whole family and the latter as a debt 
due personally from the manager, it would be difficult lor either party to 
make appropriation without specifically splitting up the debt. In such 
cases if the amount is paid and received co war is the whole debt, it must 
of a necessity go cowards the discharge of the whole debt treating it as 
one single debt. In such an event no question of appropriation in its 
strict sense arises It would be fust and equitable to distribute the 
payment rateably between the two portions as found by the Court. This 
would be all the more so, if the creditor maintains till the time of the 
passing of the decree that the whole debt was one debt binding on the 
entire family and leaves it to the Court to decide the matter. The 
question In this form did not arise in this bull Bench easel nor was it 
decided. In that case the creditor was willing to allow a rateable 
distribution, and it was the debtor who was saying that the whole of the 
amount should be appropriated towards that part of the debt which was 
for legal necessity. As the debtor’s option must be exercised at the 
time of the payment, the debtor had in that case already lost his option 
and could not compel the creditor ro appropriate the amount in a 
particular way. In the absence of any express specification by the 
creditor, the Court upheld the rateable distribution of the amount. 
The word "appropriation” as used in that judgment did not mean the 
exclusive appropriation to one part of the debt, but its rateable 
distribution between the two portions of the debt. The answer to the 
other part of the question Is that when two portions of the debt have 
not been definitely ascertained, and the mortgagee regards the whole debt 
as one debt, it is not open to the creditor to appropriate the payment 
towards an unknown and unspecified portion of the debt; but he may 
make the appropriation, if the two portions are definitely ascertained, in 
such a way as to make them constitute two distinct debts part* 

of riie same loan. 

1. Rom Nath, v. Chiranji Lai, A. L EL 1935 AIL 221 * 155 I. c~136 
1935 A. 1- J. 177: 57 All. fi05 (F. B.l 
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3. Right of creditor regarding appropriation even towards 
time-barred debt# ; -Six defendants who were member* of a joint family 
were supplied with Hoods by the plaintiff. After the separation of 
defendant 6, the plaintiff continued to supply the other five, who 
remained united and these latter made payments for the Hoods supplied 
from rime to time without any specific appropriation. Held, 1 that on the 
contract, each of the defendants, including defendant 6, was liable to pay 
the whole oft ho price of the goods ordered prior to the separation of 
defendant 6 and the payments by the defendants other than defendant 6 
was a payment by the debtor within the meaning of S. 6b Contract Actv 
Therefore, under the terms of the section, the plaintiff had the right to 
approprlatethepayments so made as against the statute-barred debts owing 
to him in respect of the goods sold and delivered prior to the separation 
of defendant 6* Undct the terms of S. 61, Contract Act, the payment has 
got to be appropriated in discharge of the debts in order of time, whether 
they are or arc not barred by the law in force for the time being as to 
the limitation of suits; and applying those payments so made in discharge 
of the debts in order of time, the plaintiff is entitled to recover the 
balance remaining due, which it seems to be common ground would not 
he barred by limitation. 

4. Effect of successive advances and successive payments 

In this case 2 , there had been successive advances by the plaintiffs and 
successive payments by the defendants. In such a case the legal position 
is that each item of debt if unpaid becomes time-barred on the expiry 
of three years from the date on which it is incurred ; but the balance 
outstanding In favour of a creditor is not generally considered to consist 
of the oldest items of debt. To do so would be to appropriate the 
payments made from time to time towards the satisfaction of the latest 
debts, No doubt under S« 59, Contract Act, a debtor who owes several 
distinct debts to one person and makes a payment to him is entitled to 
demand that the payment is to be applied to the discharge of any 
particular debt and if he does so, the payment if accepted must be 
applied accordingly. S. 60 deals with the case where the debtor has 
given no such intimation and there arc no other circumstances indicating 
to which debt the payment is to he applied. In that case the creditor 
has his discretion to apply it to any lawful debt actually due and payable 
to him from the debtor , and he may apply it even to a debt which is 
barred by the law in force for the time being as to limitation. $. 61 
deals with the legal consequence when neither party has chosen to 
exercise his rights of specific appropriation of the payment to any 

1. Krishna Kumar De, v. Kaiinaih Guha Ray, A. 1. R. 1918 CaL 802 ; 

41 t« C. 42 b 

2. Kamotahwart Prasad, v. Gangadhav Mai, A. 1. R, 1940 Pat. 52 • 

6B.R.401; 186LG OS. 
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particular debt. The section directs that in this case the payment* shall 
be applied in the discharge of the debts in order of time whether they 
are or are not barred by the law in force for the time being as to 
limitation of suits* These sections were construed and applied In a 
previous case 1 of this Court and the Court held that the plaintiff had 
treated the account as a running account ( as in this case ); and in those 
circumstances it was said that there was no question of appropriation. 
"It is assumed as a matter of law that the payment would go towards 
the earlier items in the account. But assuming for the moment that 
this did not constitute a running account, the method of accounting 
adopted by the plaintiffs quite dearly amounts to an appropriation in 
law and as they have appropriated, as is clearly seen from the accounts, 
the debt which would otherwise be barred by limitation has been saved 
from limitation and the plaintiffs are entitled to recover the balance." 
This decision is in full accord with this case 2 where S. 61, Contract 
Act, was applied, and it was held that no specific appropriation having 
been made by the parties, the Court can applv the payments to discharge 
the debts in the order in which they were contracted All the payments 
wen- directed co be applied in the discharge of the debts in order of 
time. In the present case in some of the paragraphs of the plaint the 
transactions between the parties are dealt with as constituting a running 
account in which case clearly each payment ought to he appropriated 
to the satisfaction of the oldest then outstanding debt. 3 

Contracts which need not he performed * 

62 . If the parties to a contract agree to substitute a new 
contract for it or to rescind or alter it, the 
ul coo,r * ct - original contract need not be performed. 

Illustrations. 

(*) A omscu money to B under a contract. It is, agreed between A, B and (' that B 
shall thenceforth accept C as* his debtor, instead of A. The: old debt of A to B in at an 
end, anew debt from c. to B has l>ccn contracted. 

(A) A owes B 10,000 rupee*. A enter* into an arrangement with B, and given Ba 
mortgage of f»i> (A'*; estate lot rupees in piate of the debt of 10,000 rupee*. 'Hu* 

i* « new contrac t and catinguisbc* the old. 

vO A owes B 1,000 rupees under a contract, ii wes (, i,g oo rupees, B orders A to 
credit C with i/joo rupees in Uw books, but <1 does not assent to (Ik 1 arrangement. B aLjU 
owe* C i,ooo rupees, and no new contract ha* been entered to. 

1. Jiban Ham Ramchandcr, v. Sagarmal Khanka, A- 1. R. 1933 Pat. 

267:145 1. C. 611 : H P. L. T.6S4. 

2. Buhun Pttkash Nasain Singh, v- Muhammad Siddique, A. 1- R. 

1916 i’«. 326 : 35 1. C. 375 : 1 Pat, L- J. 474. 

3. KomalesWari Prasad, v. O angadhar Mai, A. 1. R. 1940 Pat 52 : 

6 fi. R. 401 : 186 L C. 655. 



Synotms. 


1. 

Scope. 

13. 

Relief on failure of original 

2. 

Meaning of the section 


cause of action. 

J. 

What amounts to novation ? 

14. 

Effect of a loan 

4* 

What does not amount to 


contemporaneous with a 


novation 7 


promissory note. 

5. 

Essence of novation. 

15. 

Oral agreement does not 

6. 

Effect of novation. 


merge in promissory note. 

7. 

Intention to novation. 

16. 

Effect of the section on 

8. 

Effect of compromise. 


Negotiable Instruments, 

9. 

Effect of cross-contract. 

17. 

Rights under lease cannot be 

10. 

When original cause of 


affected except by agreement 


action can be resorted to. 


by lessee* 

11. 

Rescission of the original 

18. 

Amendment of plaint. 


contract. 

19. 

Burden of proof. 

12- 

When the original contract 

20. 

Limitation. 


need nor be performed. 


i. ^cope s—It appear* that the legal effect of the indorsement on 
the bond, dared 24th December, 1879, la to create a new contract, both 
as regard* the payment of the principal and the interest, the rate of 
which, by the indorsement, is doubled. The novation consists in the 
extinguishment of the former condition of indebtedness and the 
substitution of another, and different agreement ; for it appears to have 
been equally accepted by both parties. The principle of law recognized 
by S. 62, therefore, applies. 1 

Section t>2 is but a legislative expression of the common law ; and its 
provisions do not apply after there has been a breach of the original 
contract. The parties may make a new contract in substitution of the 
old one, or may rescind or alter the old contract, and if they do so while 
the original contract is subsisting and unbroken, the original contract 
need not be performed. The law on this matter is laid down in the 
well-known and universally accepted text-book, Bullen and Leake’s 
Pleadings, 3rd Edition, page o7.L It is said there : ‘‘It is competent to the 
parties to a contract at any rime before breach of it by a new' contract to 
add to, subtract from, or vary the terms of It or altogether to waive and 
rescind it. The substituted contract forms a good defence to an action 
on those terms of the previous contract which have been altered by it 
and may be so pleaded without any performance or satisfaction which U 
required to constitute a good plea after breach M . Then the form of the 
plea is given at page 67S—“tliat after the alleged contract and before any 
breach thereof, it was agreed by and between the plaintiff and the 
defend*** that the said contract should bt rescinded, and they then 

i, Muhorntnod Shah, v. Sound, 3 A. W, M ( i&&d) 254. 
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rescinded the nune accordingly” ; end there is a similar form to the case 
of a substituted agreement setting out the substituted agreement. Now 
is the case within S. 63 X It is quite clear that S> 63 not only modifies* 
but Is to direct antagonism to the law in England. It was laid down, as 
pointed out, in the case of Footes 1 that for the last pretty nearly three 
hundred years, ir has been the law in England that if A owes B five 
thousand rupees, and B consents to take two thousand rupees in ptyment 
of the debt, that is what is called in law nudum pactum , and that B after 
taking the two thousand rupees can subsequently bring his action for the 
unpaid three thousand rupees- The law in this country by virtue of 
S, 63 is different The finding of the lower appellate Court in this case 
is chat the plaintiff accepted in satisfaction of what was due to him at the 
time the agreement was made Ra. 400 in cash and a fresh bond for 
R». 701. It cannot be considered that the plaintiff ever intended to 
accept the naked promise to pay Rs. 400 and to give a bond for Rs. 701. 
The detendant has not given the satisfaction. He has not paid the money. 
He has not tendered the bond. The question is, what were the rights of 
the parties under these circumstances ? It seems perfectly clear that the 
parties were relegated to their rights and liabilities under the original 
contract, and that the plaintiff, upon breach by the defendant of the terms 
which he had made, and upon the non-performance by him of the 
satisfaction which he had performed to give, was relegated to his rights 
under the old contract, and was entitled to bring the suit on the basis of 
the old bond, and to recover the money which he claimed-* 

The Contract Act, has no section bearing upon the assignability of 
a contract, except S. 62, which is confined to cases, of novation and S. 40* 
which shows what contracts a promisor is bound to perform personally, 
and what he may perform by employing a competent person to carryout.* 

Section 62 contemplates that the original contract subsists and that 
the parties have agreed to replace it by a new contract. The language 
suggests that the contract is to be put an end to with the consent of 
both the parties when the substitution, rescission or alteration takes 
place. S 63, on the other hand, deals with esses where there has been 
a breach of the contract. No doubt, as pointed out in the case of 
Davis* this section refers to unilateral acts, whereas under S. 62 the 
concurrence of both the parties Is required. That is not the only 
distinction between the two sections. It is pointed out that both the 
sections find place under the heading “Contracts which need not be 

1. Fmites, v Bee*. L R- 9 App- Cas. 605. 

2. Manohar Koyal, v. Thakur Das Naikar, (1888) 15 Cal. 319. 

3. JL H. Tod, v. L akhmidas Purfhotamdas, (1892) 16 Bom. 441. 

4. Davis, v. Cundasami Moduli, 19 Mad. 398. 

F—136 




1076 kov*. (Ch.lV 

performed^* It cannot be considered that this can afford any assistance 
in the construction of the sections. The English authorities which 
recognise the distinction between promises made before breach and 
those after breach, must have been present to the minds of the framers 
of the Contract Act,* See also this Calcutta case.* 

Section 62, Indian Contract Act, cannot affect the operation of 
$. 6, Bengal Regulation III ot 1872, so as to deprive a promisor of any 
benefits under that Regulation, according to the provision laid down in 
S. L of Contract Act* 

Section 62 clearly presupposes that that the original contract is still 
capable of performance. 4 See also this Calcutta case * 

in this Calcutta case* this Court held that S. 62, Contract Act, 
does not apply where the agreement to substitute a new contract for the 
original one is made after the breach of the original contract. The 
actual language of the section seems to limit its operation to cases before 
the breach of the contract. The section enacts that in the circumstances 
laid down in it “the original contract need not be performed” This 
implies that the performance of the same could still be required. In the 
case* referred to above, this Court observed : “Section 62 is but a 
legislative expression of the common law', and its provisions do not 
apply after there has been a breach of the original contract”. Since this 
decision, however, there has been a good deal of controversy as to the 
scope of this section. In this Madras cased Scshagiri Aiyar I-. was 
not prepared to dissent from the view' taken by the Calcutta High Court 
in the above case. But Kumaraswanvy Sastri J. was unable to see any 
grounds for introducing the principles of common law in construing the 
sections of the Contract Act. According to him there w as M no reason 
why after breach the parties should not agree to vary the terms or w*hy 
a plaintiff who consents to such variation should not he held bound by 
the terms of his agreement”. Later on in another Madras case 4 
AyHng Offg. C. J. (Si Odgers J. approved of the remarks of Kumaraswamy 
Sastri)., and dissented from the views ot the Calcutta High Court as 


1. RdJriudi Bagavatha r, v. Sornani Ambalom, A- 1* R 1916 Mad 823 : 

29 I. C. 449.29 M. L. ] 125 1915 M. W* N. 408- 

2, Miinohrtr Koval, v, Thakur Das Naskar, U888) l ^ Cal- 319, 

i. Drfa Prasad l >h*mdhania t v, Km sum Kurnuri, A. I. R. 1930 Pat. 

4T; : 128 LC 133 s 10 Pat. 63 

4. Du'ciiifca, v. Bagawati, A. I. R. 1939 Rang. 413. 

5. K. M. P. R. N. M. Finn. v. P. Parumdl Chatty, A. I. R. 1922 Mai 

314 67 l C. 905 : 45 Mad. 180 ; 42 M. L J. 236, 
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scon, 


107? 


ocprewed in the above case. 1 In the me of Brijmohtm* Panckrldge, )♦ 
rrfenrtng to the case of Monohar 1 observed as follows:- "1 think that if 
one does not so beyond the actual language of S. 62 there is something 
to be said for this view: ''Parties to the contract" ordinarily signifies 
parties to an existing contract rather than parties to a contract that has 
already been discharged by breach. I find some difficulty, however, in 
applying this principle to a debt, for it appears strange if the mere failure 
to pay an outstanding debt on demand brings the case out of the scope 
ofS. 62”. To these observations it might have been added that the 
section uses the words “the original contract need not be performed”, 
implying thereby that the stage contemplated by the section is the one 
ar which performance of the original promise could yet be required- 
S 41, Contract Act. deals with another mode of discharge of contract. 
Under this section the contract is discharged if the promisee accepts 
performance from a third person other than the promisor. This section 
requires actual performance and falling short of novation does not 
absolve the debtor from liability Whatever difficulties there mlgbr have 
been in applying the provisions of S< 6?. Contracr Act, it is 
beyond all controversy that where a breach of contract has taken 
place tiie cause of action that arises from the breach may be 
discharged by accord and satisfaction Accord is the agreement that the 
debtor shall pay and tout the creditor shall accept something in 
satisfaction ot the cause of action. Satisfaction Is the actual execution 
of such agreement 3 Accord and satisfaction is the purchase of a 
release from an obligation whether arising under a contract or tort by 
means of any valuable consideration not being the actual performance 
of the obligation itself- The accord is the agreement by which obligation 
is discharged and the satisfaction is the consideration which makes rhe 
agreement operative". Refer for the aforesaid quotation to this 
English case * 

It was argued that S. 62 could not apply and that there could be no 
novation of a contract after its breach. That was so held in a Calcutta 
case* and is the view taken by the learned authors of Pollock and Mulla's 
Commentary on the Contract Act, but there has been some difference of 


1. ManoKar Koyal, v. Thakur Das Naskar, 15 Cal, 319- 

2. Btgmolum, v. M ahabir, 6* Cal. 194 : 40 C, W. N. 80S. 

3- New Standard Bank Ltd, v« Probcdfi Chandra C hakravarty, A- l. R. 
1942 Cal, 87 : 45 C. W. N- 830 : I. L R. 1941-2 Cal. 237. 

4. British Russian Gazette and Trade Outlook Ltd, v. Associated 
Newspapers Ud, (1933) 2 K. B, 616: 102 L. J. K. B. 775 ; 
149 L T. 545. 
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opinion on the point* In this Madras case 1 2 * the learned Judges differed 
on the point* but in a later case 8 a Division Bench of the Madras High 
Court disapproved of the decision In Manohar Koyal.* In the case of 
Brij Mohan 4 5 * Panckrtdge J. was inclined to think that the actual language 
of S, 62 supported the view taken in Manohar Koyal * but he found 
some difficulty in applying this principle to a debt, for it appeared strange 
to him that the mere failure to pay an outstanding debt on demand 
should bring the cate out of the scope of S. 62* In another Calcutta 
case 8 the Court seemed inclined to the view in Manohar Koyafa hut left 
the point open, 4 

2. Meaning the section :—The meaning of 2?. 62 is this . If the 
parties to a contract have in fact made a new contract in substitution 
of the old, or Have modified the old contract, then the old contract is 
at et»d f and the new or the modified contract takes its place ; and the 
mere fact of one party alleging that a new contract has been substituted 
for the old one does not of Itself put an end to the old contract, even 
as against the party who so alleges, tinless the allegation is proved to be 
true. S. 62 made no difference in the law in that respect.* 7 

3. What amounts to novation ? -In lieu of a certain sum due by 
the appellant on account of premium and application money in respect 
of certain shares taken by him in the respondent Bank, the appellant 
executed a promissory note in favour of the Bank. The Bank went 
into liquidation, and liquidators instituted a suit on the pro-note, which 
was dismissed on the merits. They then obtained a payment order 
against the appellant in the liquidation Court directing him to pay the 
Sum. Held,* that there was a novation of the connact to pay the 
premium and the application money, and that when the Company 
accepted the promissory note in lieu of that liability, the appellant must 
be deemed to have paid the premium and the money to be paid with 

1. Ramiah Bhagawathur, v. Somasi Ambalam, A- 1. R. J916 Mad. 823 r 

29 l C 449; 29 M. UJ. 125. 

2. K. M. P. K* N. M. Firm, v. Theperumai Chewy, A. 1 R. W22 Mad. 

314:45 Mad. 180: 67 UC 905. 

i Manohar Koyal, v, Thakur Das, 15 Cal. 319* 

4. Briimohan, v. Mahobeer, 63 Cal. 194. 

5. New* Standard Bank Ltd, v. Prabodh Chandra, A. L R 1942 Cal 

87 t 1. L. R. (1941) 2 Cal 237 : 198 I. C. 768. 

6- Jamnubai, v. MurUdhar Sauatram, A- I. R. 1946 Nag. 148: 
L L R. 1946 Nag. 36 : 1946 N. L. J. 68. 

7. Roushan Bibee, v. Hurray Krisro Nath, (1882) 8 Cal. 926. 

H. Mathra Das, v. Official Liquidator of Popular Bank , Ltd, A. I. R. 
1918 Utw 171: 45 l. C. 277 : 18 P. W. R, Ct. 1918 : 16 P. R. 
Ct. 1918 . 19 Cr L.!- 517 : 63 P. L R. 1918. 
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the Application* The original liability merged in the liability on the 
promissory note. 

The defendant 1 owed the firm in which plaintiff and defendant ?. 
werepartnem Ra. 1,976-15-6 and had also to supply 6 pothies of cotton- 
It was then agreed that defendant l’s total Uabiliry should be Rs 2,500. 
Plaintiff accepted defendant l*a contention that he had paid Ra 500 to 
defendant 2 and it was then agreed that the defendant I should pay the 
balance of R*. 2,000 by sending cotton to Virudupatrt robe sold by 
plaintiff's witness 2, who should then pay plaintiff Rs. 2,000. Held, 1 that 
this was a new agreement entered into between defendant l and plaintiff 
on behalf of his firm, and was in supersession of the old agreement 
between the parties, and was not a mere promise to pay a debt 
at a place other than that mentioned in the original agreement. In this 
view the previous decision* of this Court Is inapplicable to this case* 
Moreover, S. 62, Contract Act docs not require any further consideration 
for the validitv of the substituted contract than the putting an end to the 
obligation under the original contract It has been held that under S 6$ 
of the Contract Act no consideration is necessary for extending the rime 
for performance or for accepting any satisfaction by the promisee, though 
under the English law the question of consideration comes In respect of 
the matters mentioned in 63, Contract Act : see Leake on Contract, 
pp. 62 M. If there is a new oral contract to have the place of 
performance changed, it falls under S. 62 and no independent 
consideration is necessary to validate the same. 

A deed of usufructuary mortgage contained a covenant that, If the 
property was at any time leased to the mortgagor, the latter should pay 
all arrears of rent at the time of redemption The mortgagor, having 
taken the property’ on lease some time after the execution of the 
mortgage, executed two simple mortgages for rent due by him, and 
for a portion of the arrears of rent the mortgagee obtained a decree In a 
suit by the mortgagor to redeem the usufructuary mortgage alone, the 
decree and the simple mortgages had become barred. Held ,* that the 
later mortgages constituted a novation of contract under S. 62, Contract 
Act, and the conversion of the simple contract debt into a judgment and 
secured debts constituted a merger whereby the original debt was not 
kept alive. 

1. Vasudeva Mudaliar, v. M. A. Veteppa Nadar , A. 1. R. 1918 Mad. 

297: 45 I.C. 401: 1917 M. W. N- 779:6 M. L. W. 717. 
22 M. L. T. 512, 

2. Stshagm Row, v. Nautab Askur Jung A ftal Doulah Muskrat Muik t 

30 Mad. 438* 

3. Ramakmhna fCuMtdaya, v. NcWuxr Kuppanna , A. L R. 1919 Mad. 

U88: 33 M. L.). 581 : 22 M- L.T. 422 : 6 M* L. W. 621: 
1918 M*W. N*75 :43 L C. 286* 
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There were allegisiofts by the plaintiff in the plaint that there 
hid been accounting between the parties at some time and that a 
certain turn was acknowledged by the defendant as due to the plaintiff 
and that there was an entry made by the defendant in the plaintiff's 
account book that the defendant agreed to pay the principal 
amount with interest within six months. Held ,1 after distinguishing 
from this decision* and relying on this decision* that the allegations 
were clearly intended to set up a case of novation of contract giving the 
plaintiff a fresh and independent cause of action. 

The plaintiff came to Court on the allegation that on 12th April 1927 
the defendant borrowed from her Rs. 251 bearing interest at Rs. 1-M 
per cent per mensem promising to repay the money on demand, and that 
he executed a pronote and a receipt in respect of it in the plaintiff’s 
favour. It transpired from his evidence that only one stamp of one anna 
had been affixed to the promote at the time of its execution. His 
evidence also showed that no money was paid when the pro-note was 
executed and that the entire consideration oi the pro-note was credited 
for some previous debt. Held * that the transaction which cook place on 
12th April. 1927 could he treated as novation of the original contract. 
The new contract, however, in the present case is not capable of being 
enforced by reason of the pronotc being insufficiently stamped, k is, 
therefore, very doubtful whether the attempted novation having failed 
to produce a new enforceable contract, the original contract could be 
regarded as having come to an end. But whether It has come to an end 
or it has not, in either case the plaintiff’s position is beser with difficulties* 
It the original contract has ceased ro be operative she cannot cniorce 
the novated contract by reason of the formal defect in the promote 
obtained by her If, on the other hand, the original contract still 
subsists, she cannot get a decree on Its basis for the simple reason that 
there is no evidence in proof of It. 

The material facts are that a man named G owed a sum of Rs. 27,500 
to M, who held a* security for the debt 212 bales of cotton belonging 
to Cl The appellant, who is the defendant in the suit, was also entitled 
to a debt due from G, and there was another firm, in which the appellant 
was interested, which was also owed money by G In those circumstances 

1. Shea GovfnA v. Jos Sri Singh, A. I R. 1931 Oudh 97 : 8 O- W. N. 

126 : 130 l C. 503. 

2. jawahir Singh, v. Lachman 3 O. C. 195, 

X M endi L if, v. Ram Chandra , A. 1- R. 1925 Oudh. 362 : 86 1. C, 
330. 

4. Janaka, v Sheo Charan, A. 1. R. 1932 Oudh. 49:8 O. W. N, 
U\0:135 L C. 390 : 7 Luck. 313. 
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an arrangement was made in July 1925, the effect of which wm that 
the appellant took over the liability of G to pay M's debt and also 
the liability for the debt to the other firm in which the appellant was 
interested though nothing turns on that debt; and M agreed that they 
would hold the 212 bales to the account of the appellant, instead of 
to the account of G* The transaction, the nature of which is not in 
dispute, is proved by a clerk of M*who produced M 's books- Moreover, 
a letter written by M to the appellants, explains exactly what had 
happened* In that lettet Msays “212 bales of G are credited to your 
.account as per his and your instructions and Rs. 27,500 have been 
debited to your account and credited to the account of G." The 
transaction is shown more in detail in M's books* That letter was 
written on 23rd July 1925, and on the next day G wrote to the appellant 
a letter stating thar Rs. 41,000 odd. made up of Rs. 27.500 due to M* 
Rs 10.500 due to the other firm, mentioned above, and the amount 
due to the appellant “are to be paid to you”, that is. the appellant* 
Then the letter proceeds: “As against the said amount our bales 212 
which are lying with M, are got transferred to your name* When 
these 212 hales are sold to you, please credit the amount of sale proceeds 
towards this amount" So that the effect of that was that the appellant 
became entitled to the 212 bales, which were deposited with Mas 
security for the total debt of Rs 47,000 odd, and the appellant took over 
G’s debt to M. On 21st August, i 925, the plaintiff-respondents, who 
had a claim against G> applied for attachment before judgment in respect 
of these 212 bales, and in September a summons was taken out by the 
present appellant to raise the attachment, and as a result of that 
summons an order was made on 25th September, 1925, that the 
plaintiffs be at liberty to file a suit in respect of the matters in dispute. 
On 3th November, 1925, the plaintiffs filed this suit, and they alleged 
in the first instance that the transaction between G and the appellant was 
a collusive and fraudulent transaction, and that the appellant was merely 
the nominee of G and that the bales all the time in sutatance belonged 
to G At the trial those charges of fraud and collusion were withdrawn, 
and an amendment was allowed on certain terms as to costs by which 
the plaintiffs claimed that the transaction by which the appellant ( the 
defendant In the suit ) claimed the 212 bales was void under the Transfer 
of Property Act. Held, 1 that the question of law which has to be 
determined is whether that claim is correct or not. If this transaction 
be properly looked at, the Transfer ot Property has no application 
at all; the transaction did not involve a transfer but was an instance 
of what is known as novation. The ordinary case of novation is 
where you have a debt due by A to B, and another debt due by C 

1. Jwraj Johatmol, v. Lakhcmd Shteekison & Co, A, l. R. 1932 Bom. 
446; 34B.L EL 837 : L3» L C. 582«56 Bom, 462. 
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to A* rad die three putt** meet end agree that* instead of A paying 
B, and C paying A, C shall pay B. The result of such an arrangement 
is chat you destroy che old debts which A owed to B* and which C 
owed to A, and you substitute for those debt a new debt by C to & 
That is in law something different from a mere transfer of the 
debt. In so far as the debt in this case is concerned, there is no doubt 
that the case was one of novation* the three parties* M, G, and the 
appellant* all being parties to the transaction, it is contended that the 
same principle must apply to the Interest in the bales* and that the real 
transaction amounted to this ; that M handed the bales back to G, in 
return for payment of Rs 27,500, that G then handed the bales over to 
die appellant as security for moneys due to the appellant, and chat the 
appellant then handed the bales back again to M* who lent to him the 
same amount as had previously been lent to G. The transaction of course 
was not carried out by actual transfers and payments* but by havala 
entries in the books- It appears that on che whole the contention is 
sound and the true view is that the transaction was not a transfer of 
property* but was a substitution of the appellant for G as che debtor to 
M, and as the beneficial owner of the bales charged with the debt- The 
authority for that conclusion it to be found in this case.1 in that case a 
sum of Rs- 10,500 was deposited in a bank by a person referred to in the 
head-note as W, and W transferred the receipt for that amount to his 
nephew H. The receipt was not of course a negotiable instrument* but 
H took the receipt to the bank with a letter from W* and the bank acted 
on the receipt and paid the money to H ; but the Court expressed the 
opinion that if the bank had acted on the receipt only by accepting H 
as the person entitled ro the money on deposit, nevertheless that would 
not have been a transfer of property within S. 130. T. P. Act, but would 
have been a mere instance of novation- 

On 1st August 1926 G, father of defendant, B, had borrowed Rs. 975 
from the plaintiff and executed a pro-note and receipt bearing Interest at 
10 annas per cent per annum (Ex- 5) , that G and B formed a joint Hindu 
family* that G died on 8th August 1926 and on 12th September 1926 G’s 
widow, che mother and the natural and legs! guardian of her son* B, 
borrowed Rs. 4<\) bearing interest at 10 annas pet cent per mensem from 
the plaintiff for the purpose of performing the funeral obsequies of her 
deceased husband* that the plaintiff by way of precaution took a pronote 
and a receipt from L, mother of R, which is Ex. 6 in the present suit* 
and that on 28th July 1929* L as the natural and legal guardian of her 
son B executed a pronote for Rs. I, 675 in favour of the plaintiff in lieu 
of the two original pronotes, Ext 5 and 6 mentioned above* Held,* 

1. Setkna, v. Hemingway* A. U R. 1914 Bom. 286: 38 Bom. 618. 

h Bechu Singh, v. BaUto Prasad, A* 1. R. 1933 Oudh 132; 
10O. W.R 188; 145LC 180. 
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that theprcrnote executed by Lon 28th fair 1929 constituted i new 
contract within the meaning of S. 62* Contract Act* The debt of Rt. 
975 wet a debt incurred by the father of the minor, end the defendant 
wet, according to Hindu law, under a plout duty to difeharge fc 
Similarly the debt of Rs 400 incurred for pe rfo rming the funeral 
obacqule* of the father wm alto a debt which was binding on him under 
Hindu law, In a Full Bench Madras cate 1 it was held that on a 
contract entered into on behalf of a minor by his guardian, no 
decree could be patted against the minor on his attaining majority, 
except in cases in which the minor’s estate would have been 
liable for the obligation incurred by the guardian under the personal 
law to which he was subject and that a decree could be pasted 
against the estate of a Hindu minor for a debt contracted by his guardian 
for the marriage of his sister. In Trevelyan’s Standard Work on the 
law relating to minors (1926 Edn , p- 169) we find the general proposition 
of law laid down as follows :‘ Although a guardian may under certain 
circumstances sell or charge his ward's property, he cannot bind his 
ward personally by a simple contract debt, by bill of exchange, or by a 
covenant, or by any promise to pay money or damages, unless such 
promise be made merely to pay or to keep alive a debt for which the 
ward’s property was liable”. Therefore, all the conditions necessary to 
bind the minor, b and his estate are present in this suit and the mother, 
as the legal guardian of her son, was competent to enter into this new 
contract evidenced by the pro-note dated 28th July 1929. It is held, 
therefore, that this novation of contract was binding on the minor. 

The bond was executed by R in consideration of a debt due 
from his brother, O and was payable in two instalments. Default 
having been made in the payment of the instalments, the plaintiffs 
sued for recovery ot the amount of the bond together with interest 
as stipulated therein. The defendant admitted having signed the bond, 
but pleaded that it was not duly attested as certain differences arose 
between the parties and the contract was, therefore, not complete. It 
was further pleaded that there was a fresh settlement between the 
parties about a year later by which the defendant was absolved from his 
liability and consequently no suit was maintainable on the bond in 
question. Held,® that the bond was superseded by the fresh settlement 
and as such there was not only a novation of the contract, but the 
fresh contract also provided for the consequences of its breach and 
hence the present suit on the basis of the bond executed by R is not 
maintainable. 

1» Rama Jogoya, v. Jogonnadhon, A. L R: 1919 Mad. 641: 49 1- C. 
872 :42 Mad. 165 IE B.) 

2* Rom Singh, v. Shop Teh Chand-Niamat Rai , A. L. R. 1933 Lah* 
464: 1461 C, XL. 
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The plaintiffs were commission agent* for the defendants. On 29th 
August, 1924, the parties settled their accounts, and a sum of Rs. 834'3-3 
was found due by the defendants to the plaintiff*. Of this sum, 
R*. 234-3-3 were given up by the plaintiffs, and the balance of the liability 
was discharged by the defendants paying Rs. 100 In cash and executing a 
hundi for Rs. 500 in favour of the ptaintiffs. On 19th March, 1926, the 
plaintiffs brought the present action for the recovery of a certain sum of 
money on the basis of the hundi, and it has been held by the Courts 
below that the hundi being unstamped cannot be admitted in evidence. 
The question, however, arises whether the plaintiffs are entitled to fall 
back upon the original transaction, namely, the accounts between the 
parties, which resulted in the balance of R* 834-3-3. Held, 1 that the rule 
of law ia firmly established chat, when a cause of action for money is once 
complete in itself, whether for goods sold or for money lent or for any 
other claim ; and the debtor then gives a bill or note to the creditor for 
payment of the money at a future time, the creditor, if the bill or note 
is not paid at maturity, may sue for the original consideration; but when 
the bill or note is the only existing contract between the parties and for 
want of proper stamp or some other reason it is not admissible in 
evidence, the creditor must lose his money. It is a question of fact to 
be decided in each case whether the parties intended the bill or note to 
be an absolute or a conditional payment ot the original debt, and so the 
conclusion is that there was a novation of contract, and that the 
transaction entered into on 29th August, 1924, put an end to the 
original cause of action. It will be observed that, on that date, part of 
the money was given up by the plaintiffs, and it is futile to suggest that 
they can fall back upon the original transaction which would entitle 
them to sue also for the money which was expressly given up. Moreover, 
they executed on that very date a receipt which makes It clear that there 
remained no other account between them except the liability arising 
upon the plaintiff. Upon the facts of the case, there is no hesitation in 
endorsing the aforesaid conclusion. 


4. What does not amount to novation ? Section 62. Contract 
Act, deals with the question of substitution of one contract for another 
and it is clear that this depends upon the intention of the parties If the 
contemplated substituted security itself failed, prima fade the parties 
could not be taken to have intended that the liability of the debtor 
under the original contract would also cease * Io this con nex ion it is 
enough to refer to the follow ing rulings 1-4 in support of this view. 


1. Hatjas Mal-Mekr C hand, v. (Firm) Bhagat Ram-Anand Ram, A.1 R. 

1934 Uh. 128 (2): 155 1. C. 15. 

2, T. S Dufatstnami Aiyar. v. Ktishnier, A. I. R. 1920 Mad. 352 (2) • 

10 M. L- W. 466 : 54 I. C. 318 : 1919 M. W. N. 797. 

3. Abdul Kayam, v. Bahadur Vithoha. 13 1, C. 858. 

4, Kia m-ud-din, v. Rafia, 11 All. 13 : (1888) A. W. N. 280. 
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Where the contract subsisted and had failed, the cause of action 
would be the failure of the contract The settlement that a certain amount 
of money was payable for the failure is not a new contract.* 

The mere circumstance chat a coparcener's name is added to the 
name of the manager* while getting the lease confirmed by the widow of 
the lessor after his death does not make the lease a new one-* 

It was held in this case* that where there was an existing debt* and 
the payment of it was secured by a deed intended to operate as a 
mortgage, the pre-existing personal liability of the debtor was not 
superseded. Upon the deed itself, in the present case, it docs not 
appear that it was the intention of the parties to substitute it for 
pre-existing debt, and in consequence the liability of the debtor was not 
thereby superseded.* 

If the newly substituted contract required for its validity proper 
attestat on, and such attestation, was not secured, there was no valid 
substitution of the old security by the new one. The relation between 
the parties, therefore, continued to be governed by the rerms of the 
earlier mortgage and could not be said to have been governed by the 
later mortgage The case is well within the principles of this Privy Council 
decision.* s 62 of the Contract Act also supports this view. A case in 
f >Kjrdj Singh* is oho in point. There a lease of land described as absolute 
occupancy land was really occupancy and the mortgage in lieu of which 
that lease was given was held to have been revived. Hence, by reason of 
the latter security having proved to be invalid, there was and could be no 
substitution of the earlier security, and consequently the plaintiff could 
fall back upon his earlier mortgage, provided his rights were not in any 
way barred by res nidicata or by limitation.* 1 2 3 4 5 6 7 

Whether there was an agreement to substitute a new contract or not 
is a question of tact depending on the intention of the parties. The true 
rule seems that one should look to the substance of the matter and not 
to mere form. Where a creditor has not been actually paid but be takes 
a renewed bill or promissory note for his debt in order to give time to 
the debtor and receive some consideration by way of increased Interest 
or otherwise for his forbearance, it can hardly be said that the old debt 

1. Komol Narayon, v. Beniram, A- I- R. 1923 Nag. 332 : 75 l. O 440- 

2. Etagan, v Najappan, A- 1 R. 1925 Mad. *19 : 85 I. C 964. 

3. Ethel Georgina Ken , v. Clara B. Riotton, 4 C. L. J. 510. 

4. Rarnlui Mwrlidfuir, v. Jogendra Krishna Ray f A. 1. R, 1926 Cal* 

318(1): 300 W.N. 58:911.0790, 

5. Chandi Lai . v, Sheoraf Singh, A.LR. 1916 P, C. 68 : 39 All- 178 : 

39LC343 :44 I. A. 60, 

6. DWra? Smgh, v. Rajaram, 6 N. L R. 164 : 8 I. C. 1125. 

7. Vinkattao, v. GunpaC A. I, R. 1927 Nag. 83 ; 98 L O 695. 
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had been paid off by the acceptance of the renewed bill In the 
circumstances of this case it cannot be held that a new contract was 
substituted for the old debt.' 

A borrowed money from B on a bond and a pro-note Later on, A 
agreed to sell to B his land, received a certain sum as earnest money 
and Uat Cfutti was executed, and money on bond and pro-note was to 
be deducted from the purchase money. Contract was not carried out. 
B aued for recovery of money on his bond and pro-note Held,* after 
relying on the following decisions*'* that in order to operate aa a 
novation under S. 62, Contract Act, the new contract must involve 
present sup e rse ssi on or extinguishment of the liability arising under the 
old contract. A mere agreement between the parties to effect such a 
supersession or extinguishment st a future date cannot constitute 
novation, 

A person purchased property subject to a hypothecation debt and 
the same was Included in an adjustment of accounts between the 
purchaser and the hypothecatee but the latter all the same aued to 
recover the debt. Held, 9 that the novation had not been effectively 
carried out in appropriate manner and that the suit was consequently 
maintainable. Whether there is a novirion or not in each case Is a 
question of fact. 

The defendant who was the manager of Motor Service Company 
executed a security bond to the plaintiffs for a certain sum of money 
advanced by the plaintiffs to the Company, undertaking personally to 
pay, if the Company did not, within a date fixed. Subsequently the 
affairs of the Company were wound up and at a meeting of the members 
at which the plaintiffs were present, a resolution was passed transferring 
all the assets and liabilities of the Company to a third person. Held,* 
that this did not constitute a novation and that the surety wss not 
exonerated from liability- 

Plaintiff advanced certain sums of money to defendant from time 
to time. In consideration of these advances with interest thereon the 
defendant executed a sale deed in plaintiff’s favour. But before the sale 
deed could be registered, the defendant resiled from the contract and then 

1. Kshetta Nath Sikdar, v. Harasukdas Balkissen Das, A. L R. 1927 

CaL 538 s 45 C. L. J. 233 : 31 C. W. N. 703 :102 I. C. 871. 

2. Krishna# Kttnbi, v. Tula ram Kunbi, A.LR. 1928 Nag. 289• 

111 l. C.402- 

3- Nathua, v. ftdehondra, 8N.LR. 7:141. C. 399. 

4. Najafe Shah, v. Rongw Ram, A.LR. 1921 Lah. 80 : 2 Lah. 323, 

117P.LR. 1921: 661. C. 47. 

5. Anflnda Rao, v. Krishna Rao, 7 Mys. L }. 440, 

6. Roma Rao, v. Doddanagappa, 8 Mys. L. J. 326, 
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an oral agreement was said to have been reached by virtue of which the 
defendant agreed to repay the amount with interest within two yean. 
The alleged oral agreement was not proved HetdJ that it was open to 
the plaintiff to fall back on the original advances made oy him, and the 
intention of the defendant that there was novation of the contract when 
the sale deed was executed, was not tenable as It was never the case of 
the defendant that he was willing to have the sale deed registered or 
that it was through plaintiffs default that the contract fell through. 

This appeal arises out of a suit for recovery of Rs. 1,900 by the sale 
of a house, which was alleged to have been mortgaged in plaintiff's 
favour by the deed dated 10th July, 191L According to the terms of the 
deed the mortgage money was payable within five years and, if it waa not 
so paid, the mortgagee was entitled to take possession as owner of the 
house. 7’hi* mortgagee, however, did not take possession of the house 
On 9th March, 1917, the mortgagor made an acknowledgment in plaintiff's 
bulu to the effect that the interest on the mortgage debt had been paid 
up to date and that a sum of Rs. 950 was due under the registered 
mortgage-deed. On 21st February 1929 , the mortgagee instituted the suit 
for recovery ot Rs 1,900. The defendant resisted the suit on the ground 
that the mortgagee was only entitled to claim possession of the mortgaged 
property' according to the terms of the mortgage-deed and the present 
suit for recovery of Rs. 1 ,900 by sale of the house was not maintainable^ 
This plea has been upheld by the Courts below. Held, 2 that the 
acknowledgment was merely to the effect chat interest had been paid up 
and that Rs. 950 were still due on the basis of the registered deed of 
mortgage Even it this acknowledgment was held to import a promise to 
pay, it could at the most have enabled the mortgagee to sue for a money 
decree* The acknowledgment was made in 1917 and the period of 
limitation even for a suit had expired long before the institution of the 
present suit. The wording of the acknowledgment, however, does not 
show* any novation of contract. All that it says is that Rs. 950 was due 
on the registered deed. The acknowledgment is not registered and by 
itself it could not create any fresh charge on the property. The decision 
of the Courts below* must, therefore, be upheld. 

The defendants borrowed a sum of money under the simple mortg age 
deed, dated 10th November 1924 from the plaintiffs. On 1 Oth June 
1930 a sum of Rs. 1,000 was due from the defendant on account of the 
principal and interest under the mortgage-deed and a sale-deed was 
executed by the defendants on 10th June 1930 in favour of plaintiff In 
Ueu of the amount of Rs, 1,000 purporting to transfer 174 acres of 

1. Daidndar Singk v. Mt. Lachmi Devi, A. I R. 1930 Lah. 985 ’ 

129 LC 281. 

2. Badridat , v. Bern, A. I R. 1933 Lah. 174 : 145 1* C 159 : 34 P. LJL 

105$* 
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Zamindari property of the defendants* On the same date there was a 
relinquishment executed by the defendants of their nr rights in the sir 
which appertained to the M4 acres of Zamindari land. Subsequently 
the defendants did not give actual possession of the plots and the 
plaintiffs accordingly brought a suit asking for possession of the plots 
with damages and that if actual possession and damages would not be 
granted then a decree under O* 34, R, 4, Civil P. Code, on the original 
simple mortgage of 10th November 1924 with mesne profits. Held, 1 
that in this Privy Council ease 2 there was a mortgage of 1876 by 
a deceased person and in the year 1387 his widow and his nephew 
who also owed a share in the village executed two mortgages partly 
in lieu of the debt of the mortgage of 1876 which was then 
handed back to the mortgagors. Subsequently It was held that the 
mortgage of 1887 did not bind the widow. Moreover, the intention of 
the mortgagee after the two deeds ot 1887 were executed was to accept in 
them a new security, but that intention was entirely frustrated by the 
fact that the deeds of 1887 were held to be not binding on the widow ; 
and it was not in accordance with equity and good conscience 
that the respondents, who had successfully maintained that the 
transaction embodied in the deeds ol 1887 was not binding on 
the widow and consequently did not bind them as the heirs of her 
husband, should now claim the? benefit of that transaction as a release 
of the mortgage of 1876- Therefore, in the events that had happened 
the mortgage of 1876 was wholly unaffected by the mortgages of 
1887* But this Privy Council ruling differs in certain points from 
the present case. One point of difference is that it was held there 
that t the debt remained subsisting and that what had changed was the 
fact that new security had been given. On p 183 of 39 All. it is stated: 
“It is of course true that the mortgagee's intention at the time when the 
two deeds of 1887 were executed was to accept a new security*’ In the 
present case it cannot be said that there was a debt which remained 
subsisting and for which a new security had been accepted. On the 
contrary, the debt came to an end when it was satisfied by the payment of 
Rs, 1000 on 10th June 1930. By that transaction no further debt remained 
due between the parties and the sate terminated the mortagage. If instead 
of a sale deed a further deed of mortgage had been taken then the 
circumstances would have been parallel to the Privy Council case. It is to 

I. Roghunoth Ram, v. LacHman Rai, A. I. R. 1934 AH. 2*16 :18 R* D* » 
* 364 : 15 L* R. A. Rev. 452: 1934 A. L J. 1193 : 154 j. a 49. 

2* Harchandi Lai , v. Sheotaj Singh , A* L R. 1916 P. C. 68:15 A. LJ. 
223 ; 19 B. L. R. 444 : 25 C.L.J. 316: 21 C. W. N. 765: 

32 M. L, J. 241: 21 M. L T* 292 ; 5 M. L W, 502 = 1917 
M. W* N. 290 : 1 P.L.W. 330 ; 39 iC 343 ; 441.A.60: 

39 AIL 178 (P.G) 
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be ctmtidtacdl that because the debt did not subsist after 10th June, 1930, 
therefore* « distinction must be drawn between the two cases, A further 
distinction would arise that in the Privy Council case the new mortgage 
was wholly ineffective because the widow was in possession of the whole 
•hare of the deceased and it was held that the mortgage was not binding 
on her* In the present case it cannot be claimed that the plaintiffs have 
obtained nothing out of the transaction of 10th June* 1930, because that 
transaction has transferred to them the possession of the proprietary share* 

It there had been two mortgages, the plaintiff could not have leave 
to set up the earlier one in her amended plaint, but as has been held in 
a previous decision! of this Court a iresh promissory note only provides 
evidence of the original loan and does not extinguish the prior mortgage.* 

5. Essence of novation i —The mere fact of one party alleging a 
new contract has been substituted tor an old one, does not of itself put 
an end to the old contract even against the party so alleging unless the 
allegation Is proved to be true. 11 Refer to a previous decision* of this 
Court in support of the said view. 

No legal novation or modification of an existing contract is created 
in a case where one party proposes the novation but the other party 
accepts the proposal in a qualified manner Where a mortgagee agrees 
to nave the existing mortgage deed substituted by another on more 
favourable terms to the mortgagor, but never fulfils that agreement 
the mortgagor cannot subsequently claim the benefit of the terms of the 
deed mat was to be substituted, if he had failed to sue the mortgagee for 
specific performance of the agreement within the limitation prescribed 
therefor by law> 

What is needed or essential for a novation is the wiping out of the 
original contract as well as the creation of a new valid contract, [f 
the new agreement is held or declared by law to be in contravention 
of the provisions of any Statute it is not a contract and* therefore, it 
cannot save as novatio, and the original contract continues unless the 

1. Hirendru Nath DaUa, v. Noyes , A* L R. 1937 Rang- 154 : 171 L C* 

356 ; 1937 R* L R. 303. 

2. Eusoof Karwa, v, Mrr N iemeyer, A. I. R. 1941 Rang. 37 : 1940 

R. L. R. 603 ; I9j L C. 177. 

3. Kaii Das Bhanja, v Giribula Da sL A. I. R. 1914 Cal. 155 ; 23 1. C. 

360. 

4* RosuJum Bibee, v. Hurray Krista Nath, 8 CaL 926. 

5. Narendra Bahadur Singh, v. Oudh Commercial Bank, Ltd , Fyzabad, 
A. 1.R. 1915Oudh. 31i30LG323:2 O.LJ.402. 



1000 mhn 9 of novation* ( Ch- IV 

right* thereunder are expressly abandoned, Cf. the following cases *-* In 
a Calcutta case* this question has been thoroughly discussed and laid 
down thus : One contract is rescinded by another between the same 
parties, when the latter is Inconsistent with and renders impossible the 
performance of the former, but, if though they differ in terms their 
legal effect is the same, the second is merely a ratification of the first 
and the two must be construed together ; where the new contract is 
consistent with the continuance of the former one, it has no effect unless 
and until It is performed. Refer to the following cases*'* In this 
connection. But where parties enter into a contract which if valid, 
would have the effect, by implication, of readnding a former contract 
and it turns out that the second transaction cannot operate as the parties 
intended, it does not have the effect, by implication, of affecting their 
rights, in respect to the former transaction. Refer to the following 
cases' 0 '' 1 In support of the view Thus, where a mortgagee accepts a 
registered surrender of a portion of a land in lieu of the mortgage and 
hands over to the mortgagor, the mortgage bond, and where subsequently 
the surrender is set aside by the Court, the mortgagee’s action in 
returning the mortgage deed to the mortgagor is not abandonment of 
his rights under the original mortgage and he can enforce the same. * * 

When a contract la novated there is a freah contract coming into 
existence directly or by implication in place of the original contract. 
Hence the fact of the holders of a perpetual and heritable grant, 
partitioning subsequent to the grant, the subject-matter of the grant 
without reference to the grantor, so as to entitle the respective heirs 
to the specific properties, does not invite the operation of the 

1. Commercial Bank of Tasmania, v. Jones, (1893) A. C. 313; 

62 L. J. P. C. 104 : 1 R. 367 : 68 L. T. 776 . 42 W. R. 256 : 

57 J. P. 644. 

2. hlarlimuUa, v. Channappu, 5 Bom. L. R. 617- 

1, Nundo Kishore, v. Mt Ramsookhu, 5 CaL 215 s 4 C. L. R. 361. 

4. Abdul Kayam. v. Bahadur, 14 Bom. I.. R. 76] 13 1- C. 858. 

5. Mathura Mohan Saha, v. Ram Kumar Saha, A> I. R. 1916 CaL 

136 : 43 Cal. 790 : 23 C. L. J. 26 : 35 I. C. 305; 20 C. W. N. 

370. 

6. Hunt, v. South Eastern Ry. Company, 45 L. j. C. P 87. 

7. Dodd, v. Churton. 1 Q. B. 562 » 66 L. J. Q. B. 477:76 l.T.438: 

45 W. R. 490. 

8. Patmore, v. Colburn, 1 C M. 9 R. 65.4 Tyr. 840 : 3 L J. Ex. 314. 

9. Thornhill, v. Neiton, 8 C. B. (N. S.) 831; 2 L. T. 589- 

10. Noble, v- Word, 4 H. &. C. 149 : 36 L J. Ex. 91 ; 15 L. T. 672t 

15 W. R. 520- 

11. Dao Dem Biddulph, v. Pooio, 11 Q. B. 713. 

U. a^ipat, v. Mahadeo, A. L R. 1925 Nag. 26; 85 L C. 264. 
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principle of novation* Novation of a contract implies a fresh contract, 
directly or by implication in place of the original contract, so the 
parties to the original grant must also be the parties to the novation 
of the new contract. 1 

In a previous case* of this Court it was held that the essence of t 
novation of contract lay not in the dissimilarity of the terms between the 
old and the new contract, but in the intention of the parties to supersede 
the old by the new. In a Calcutta case 9 the following observation was 
made : It is argued that a new contract was substituted in this case* 
The answer to this contention is that whether there was an agreement to 
substitute a new contract is a auestion of fact depending on the intention 
of the parties The true rule seems that one should look to the substance 
of the matter and not to mere form*'. Applying that dictum to the 
present case, when in a previous suit, predecessor of defendant had 
claimed certain land as hts fcrn’t, but plaintiff had claimed transaction to 
be mortgage and the suit was compromised by which the former was to 
give up possession on the latter paying money, it is dear that the parties 
by the compromise, and the judgment of the Settlement Court which 
gave effect to that compromise, created a fresh mortgage in respect of the 
land in suit and, hence, the plaintiff could sue for redemption.* 

The contention is that when the period for payment of the mortgage 
money stipulated in the mortgage bond expired, there was a breach of 
the terms of the mortgage and the promissory note which was executed 
long after the breach could not be regarded as a validly novated contract 
There is no substance in this contention. The effect of non-payment of 
the mortgage money within the stipulated period was merely to furnish 
a cause of action to the mortgagee to sue on the mortgage ; the mortgage 
remained in force so long as it was not discharged and until this was 
done it could be substituted by a new contract.* 

Section 62, Contract Act, deals with one mode of discharge of 
contract by consent, namely, novation. By this section If the parries to a 
contract agree to substitute a new contract, the original contract is 

1. Copal Oflu: j, v. Ramadkar Singh, A. I R. 1925 Pat 22H : 82 1, C. 

2C4. 

2« Baideo, v. Sker Bahadur Singh. l. R, 1924 Oudh. 169 : 74 I. C\ 

42. 

3- Kihttfaruiih Sikadar, v. Harsi*icda*-BaUtisheruia>, A. I- R- 1927 Cal. 

538 : 102 L C. 871 : 31 C. W. N. 703. 

4. B hahhuti Prasad, v. Parbati Kuat, A. 1. R. 1935 Oudh. 366 : 1935. 

O. W. N. 533 : 1935 R. D. 243 , 155 I, O 534 s 1935 O. L. R. 
334. 

5. Rafa Shiba Prasad Singh, v. Tincouri Baneiji, A. I* R. 1939 Pat- 

477 : 183 l C. 855 . 5 B. R. 999. 

F—138 
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discharged. This may happen if the parties agree to substitute a new 
contract either between themselves or between different parties die 
consideration being the discharge of the old contract. Whether all rights 
and liabilities under the old contract have been extinguished by novation 
is a question of fact depending on the circumstances of each case. In 
each case the question is not only whether a new debtor has consented 
to assume liability but whether the creditor has agreed to accept hit 
liability in substitution of the liability of the original debtor.*, 

A novation requires in every case that the new contracting party 
has consented to assume liability for the contract and also that the 
person on whom the correlative right resldei, has agreed to accept the 
new parry's liability in aubstitution of the original liability. As has been 
consistently laid down, see for initance, the case of Nadimulia,* a contract 
by novation requires it aa an essential element that the rights against the 
original contractor shall be relinquished and the liability of the new 
contracting patty accepted in their place. Assuming M did agree to 
make delivery of the charcoal to P, this in itself would not operate as 
an acceptance by him of other’s contractual liabilities. It was said 
in this case* that actual delivery by itself would not be sufficient to 
establish contractual liability on the part of the deliverer ; far less can 
it be said that the mere ageement to deliver alleged in this case would 
operate to make M. contractually liable to P. 4 

Section 62 states that if the patties to a contract agree to substitute a 
new contract for it. the original contract need not be performed. There 
must, however, be a new contract and not merely a new agreement, 
and if the new agreement is not enforceable, there is no novatio. That 
in fact seems clear from the terms of S. 62. This is the view taken by 
Pollock and Mulls in their commentary on the Contract Act at p. 327 
of Edn. 7, by Moitra at p. 369 of Edn. 2 of his commentary, and by 
Venkateaa lycf, Edn* 3, in his Law of Contracts at p. 285, and many 
cases have been cited there in support of that view. It is sufficient to 
refer to the fo llowin * cases.The principle is well established that if 

I New Standard Bank Ltd, v. I robodh Chandra Chafcravartv A. 1. R. 

1942 Cal. 87 : 45 C. W N 830:1. L R. 1941-2 Cal. 237. 

2. NadimuUa, v. Channappa, 5 Bom. L. R 6i7. 

3 Budhuram. v. Kimatrai Bhorra/. A. I R. 1924 Sind 137. 

4. Hukumatmai, v. Jtthanand Holatam, A. 1. R. 1944 Sind 205 : 
I. L R. (1944) Kar. 208 : 2151. C. 42. . 

5- Hat Chandf Lai, v. Sfwvraj Singh, A. I. R, 1916 P. C. 68 : 39 AU. 

17d : 44 l. A. 60 : 39 I. C. 343. 

6. Kanhaiya Prasad, v. Hamidan, A. I. R. 1938 All. 418 1.1 R 

(1938) All. 7!4 : 176 I. C. 492 (F. B.) 

7. Nando Kishme Loll, v. Ml, Ramsoofchee Kaoer, 5 CaL 215. 

8. Abdul Kayam, v. Bahadur V'ahoba, 13 1. 0.858 : 14 Bom. L. R. 26. 

9. Uhaiau Hiraeharan, v. Kehar Mansaram, A. I R. 1937 Nsa 104 • 

l l. R- U937) Mag. 353 : 170 I. C. 120. ^ 
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by reason of any want of formality, such as registration, the document 
containing the contract is inadmissible in evidence or otherwise 
tmenforceahie# the original contract will stdi be operative* * 

6* Effect of novation:— 'When the terms of a conditional mortgage 
deed are altered by mutual consent, there is a renovation of contract; 
consequently the original sale clause cannot be enforced.* 

The provisions of S. 62 apply to cases oi substituted agreement after 
the breach of the original contract as well as to cases of substituted 
agreements prior to the date of performance under the original contract. 
The Common Law rule, that there can be no accord and satisfaction 
after the breach of the original contract is by the enactment ofS, 62 
departed from. 3 

I he suit was for foreclosure of a mortgage executed on 14.8*1908, 
claim being for the amount still due on the mortgage after making 
allowance tor a payment of Rs. 9,000 made on 17-10-17* On that date 
the mortgagor sold a portion of the property and paid the sale proceeds, 
Rs. 9,0'JP ro the mortgagees towards satisfaction of the mortgage debt. 
The mortgagor originally agreed ro sell the portion of the property for 
Rs. 9,000 on 9. L 1913, and he agreed also that the purchaser might 
retain enough of the purchase money to pay off the mortgagee. Ac that 
time, the amount due on the mortgage was less than Rs. 9,(XX). Rut the 
defendant mortgagor did not carry out his agreement till hr was 
compelled to Jo so bv a decree for specific performance. The deed was 
eventually executed on 17- 10. 1917 by which time the amount was 
considerably in excess of Rs. 9,000. Held,* that the parties intended 
that the mortgagee should be fully paid off by means of the sale proceeds 
but not that it should be extinguished bv the sale itself, and. therefore, 
the mortgagees are undoubtedly entitled to the foreclosure decree for 
the balance. 

If the promisor being requested by the promisee, agrees to pay the 
debt to a third party, the original contract is replaced by a new one and 
the original promisee cannot enforce his claim against the promisor. 
The substituted contract is supported on this consideration, namely, 

L Shankurhil Damodha r, v. AmMai A;a»M, A* I R* 1946 Nag. 260 : 
224 L C 404 : l L- R- ?946 Nag. 500 • 1946 N. L J. 333* 

2. Bishen Singh, v. tndar Smgh, A. f R. 1914 Lah. 88 : IH9 P. L R. 

1914 ; 24 I. C. 684 : 91 P* W* R* 1914. 

3. K. M P. R. N. M, Firm, v. P. The Perumal Chetty. Merchant , ATR. 

1922 Mad* 314 : 45 Mad. 180 : 45 Mad. 180 : 42 M. L ). 236: 
67 L C 905 : 31 M. L. T. 478 : 14 M. L. W. 660 : 1921 

M.W. N* 861* 

4 . Narayan, v Venkatrao , A. 1. R. 1923 Nag- 213 : 72 L C* 422. 
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the original promisee's forbearance to demand the payment from the 
promisor. 1 

A mere executory contract which ha* to be specifically enforced to 
procure the contract and which is to be substituted for the old contract, 
would not supersede a registered mortgsgC'deed by which an interest in 
the property has passed.* 

When two persons agree that the old debt be taken to be paid up 
and the rights and liabilities be taken to rest in a new footing, the 
transaction properly analyzed is tantamount to the old debt being paid 
and* at the same time, re advanced to the debtor- The fact that money 
did not physically change hands is of no legal consequence- In this case* 
a Bench of the Allahabad High Court had the occasion to consider the 
nature of almost a similar transaction In that case a mrkhast 
acknowledging a loan of Rs. 5,750, of which only Rs. 2SO represented 
cash consideration and the remaining Rs 5,500 was due under an old 
loan transaction, was in question. The learned judge* observed that: 
“It Is clearly not a mere acknowledgment at a statute barred debt, 
because the defendant in ir aJmits the receipt in cash of the sum of 
Rs. 5,750 and undertakes to pay interest upon that amount at the rate 
of Rs. 1-8-0 per cent per mensem-.dt seems that this document must 
properly be treated as a new contract- It may be that the amount of 
the old debt was not actually paid and then repaid. There was no 
necessity for paying with one hand and taking back with the other ; 
but the parties intended that the transaction should be regarded as 
a new contract to secure the amount specified in it, namely Rs. 5,750 
with interest 0 . Parties must be taken to have done what they agreed 
to do, and if they contracted, on the understanding that the old debt 
be taken to be wiped out and a new liability, on terms then agreed, is 
to come into existence, the Court need not rake up the old transaction 
except where some express rule of law makes it necessary to do so, for 
instance, if the acknowledgment of new liability is relied on as an 
acknowledgment under $. 19 of Limitation Act, the question may 
properly be considered as to whether the debt acknowledged had 
become barred by rime so as to exclude the application of S. 19, 
Limitation Act. 4 

The result of many authorities on this point is as follows : 
Where there is no cause of action apart from the inadmissible document, 

L Ganpaii, vjairam, A. I R. 1925 Nag. 66 (2): 81 L C. 1019. 

2. Angan Lai, v. Satan Bi/iari Laf, A* I. R. 1929 AH. 503 : 1929 

A. L. J. 526 : 51 AlL 799 : 121 1. C 221. 

3. Abid Huiarn Khan, v. Bhagwan Das, (1910) 5 LC. 418. 

4. Oovmd Singh, v. Bija* Bahadur, A. I. R. 1929 All. 980: 1929 

A. L J. 1279 s 121 I. C. 108. 




8. 62 1 WWCT O* NOVATION- 1095 

such as In this case 1 the whole claim fails with the inadmissible document. 
Where there has been a material alteration in the document the further 
questions for the consideration oft he Court are whether the alteration 
is fraudulent or innoccnr and whether the plaint is or can also be based 
on the original loan itself and evidence exists aliunde. Where the 
alteration is fraudulent,the Court wilt not allow the plaint tube amended 
and the plaintiff to fall back on the original cause of action. But where 
the alteration, though material, is innocent and the plaint is based on the 
original cause of action as well as on the document altered, the claim, if 
proved, can be allowed on the original cause o( action. Or if the original 
plaint is not on the original cause of action, it is open to the plaintiff to 
apply and the Court to consider whether the plaintiff should be allowed 
to amend it.* 

The plaintiff sued to enforce a mortgage bond of 12th December 1919 
executed by the defendants. Subsequent to this transaction on 9th 
December 1922 there was a simple bond executed by the defendants in 
favour of the plaintiff for Rs. 650 balance then owing aftet some payment 
had been made by the defendants. The question in the present case is 
whether the execution of this bond of 9th December 1922 was a novation 
ot contract between the parties within the meaning of S 62, Contract 
Act. A suit was brought by the plaintiff on the basis of this bond of 
9th December 1922, and it was held in that suit that the suit should be 
dismissed because the plaintiff had made certain interpolations in regard 
to interest and in regard to instalments after the bond had been executed 
by the defendants. On account of this forgery by the plaintiff the Courts 
held that the plaintiff was unable to sue on this bond at all* The 
plaintiff has now come into Court relying on his original mortgage bond 
of 12th December, 1919, and he claims that because he is unable to sue 
on his bond of 9th December, 1922 he should be allowed to sue on his 
original bond of 12th December, 1919- The plaintiff relies on this Privy 
Council case.* Held, 4 that in that Privy council ruling the facts were 
that it had been held between the parties that the mortgage deeds of 
1887 were invalid ab initio as regards the widow. In the present case, 
however, It is clear that the bond of 9th December 1922 was a perfectly 

1. Sheikh Akbar , v. Sheikh Khan, 7 Cal. 256 ; 6 C. L. R. 528. 

2. Ravjihhai Naihabhai Patti v. Ranchhod Raghunath Patel , A 1 R. 

1930 Bom. 66 : 31 B. 1. R. 1262 : 126 O- C 865. 

3 Harchandi Lai, v. Sheoraj Sin#h, 15 A. J. 223 : 19 B. L. R. 4*14 : 

25 C. LJ. 316:21 C. W. N. 765 : A ]. R. 1916 P. C. 68 : 

39 I. C. 343: 44 I. A. 60: 19 All. 178:32 M. L J. 241 - 

21 M-L.T. 292:5 M L. W. 502 : 1917 M. W. N. 290; 

l P. L* W. 330. 

4. Rajdhar, v Mohan, A. 1. R. 1911 All. 325 . Ill L C 591 : 1931 
A. L J. 223. 
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valid bond at the time of its execution. It was undoubtedly intended 
to substitute a new contract, and, therefore, under S. 62, Contract Act# 
the original contract need not be performed. This alteration in the 
original contract took effect from 9th December, 1922* At some date 
subsequent to 9th December, 1922 the plaintiff by his own action 
tendered the bond of 9th December, 1922 invalid. But it cannot be 
•een how under any principle oi law the fact that the plaintiff by his 
own act rendered the bond of 9th December, 1922 invalid, could have 
the effect, of reviving the mortgage deed of 12th December, 1919 which 
had come to an end by the novation of contract on 9th December, 1922. 

7. Intention of novation : It was argued that the application of 
S. 62, Contract Act, to the case ot a mortgage is open to doubt as held in 
this Full Bench case.1 Assuming, however, that either the section or 
the principle of the section applies to such a case, the section requires 
that the parties to the contract should agre<* to substitute a new contract 
for it or to rescind or alter it, in which case the original contract need 
not be performed Whether the parties intended to substitute a new 
contract for the old contract is a question which depends upon the 
circumstances of each particular case This question, tt is not disputed, 
must be decided upon the construction of rhe compromise, upon which 
reliance is placed- It appears that the notice of ejectment was issued to 
the successordndntcrcst of the mortgagee by the successor-irrinterest of 
the mortgagor The matter was compromised. Upon the original 
mortgage, the mortgagee was to pay to the mortgagor Rs. *-8*0, as 
ptfTflTTUunu. By the compromise it was decided that the amount of 
paiamsana should be raised to Rs 64-0 and the notice of ejectment was 
cancelled, the mortgagee remaining in possession as before. There is 
nothing in the compromise to indicate that the parties intended that the 
old mortgage should be substituted by a new mortgage. There is nothing 
to suggest any agreement between the parties to substitute a new contract 
in place of the old one. The compromise took place nearly 200 years 
after the execution of the old mortgage. If it was intended to substitute 
a new mortgage In place of the old mortgage, one would have expected 
to find some words in the compromise to show clearly and unequivocally 
an intention on the part of the parties to create such an agreement. It 
can be held upon the construction of the compromise that no such 
intentloncan be de duced from the terms of the compromise. The case 
relied upon proceeds upon its own facts which are dearly distinguishable 
from the facts of the present case. Thus there was no novation in 1884 
of the old mortgage** 

1. Kanhaiya Prasad, v* Mu Mamuiun, A. 1. R. 1938 All. 418 * 1761. C* 

492 : L L R. (1938) AIL 714 : 1938 A. L J. 746 (F. B.) 

2. Kedat Noth Ponds*, v. Krifral, A. IR. 1944 Oudh 63; 1943 

Q* W. N* 476 : 212 l C 408 :16 R. O. 286. 
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8. Effect of compromise :—A decree wm ptwd on a com prom ter 
Hdd f * that the decree end not the com promite in the decree bound chc 
panic* especially In view of the perries' intention indict ted in the 
compromise preceding the decree itself, that a decree should be obtained 
on the basis of the compromise. Whether an earlier contract is 
superseded by a later contract, on account of a certain alteration, 
depends on whether the parties intended to rescind the original contract 
It is possible to vary a term of an original contract by a subsequent paro! 
contract in such a way as to keep alive the original contract. See this 
case* in this connection. 

After referring to the following decisions 3 "* and Leake on Contracts, 
6th Edition, p. 644, it is held that now it Is well settled that a 
composition between a debtor and his creditors operates as satisfaction 
of the debts and affords an answer to an action by the creditors upon the 
original liability* 7 

9 Effect of cross-contract s—It has been pointed out in a Bombay 
case* that though from the point of view of the businessman it is plain 
chat when two merchants enter into contracts of equal quantities of sale 
and purchase before the due date* they do not intend that there shall be 
any delivery and that the sum settled by what tor convenience may be 
termed “cross-contracts*' shall be paid by one to the other, it cannot be 
said that the legal effect of entering into the second contract is to 
extinguish the first contract altogether or to operate as a novatio. When 
two separate contracts have been entered into, each of them wholly 
independent of the other, the intention of the parties can be gathered 
only from that which is expressed Each of chc contract is a separate 
contract and continues in full torce and tt is unsound that because the 
parties had in mind the payment of differences only the two contracts 
were extinguished. It has been held in these two cases*' 10 and in several 


1 A. i \ K R \! \7UTiaehdlitim Cheui, v. R Raw Ra/esuaui 

Seihupathi, A l R. IV2S Mad. 1260 . 22 M L W* W5 9! L C. 

V53. 

2 British & Benin gtom, Lid , v North-Wester* Cachai Tea Co, (1923) 

A v\ (H L) 48 

3. Good, v. Chtttman, ( i»3l) 9 L |. fO. S.) K II 2H : 2 B. & Ad. 

i28 : 4 Car & P 513- 

4. Leu/is, v. Leonard, (18801 49 L J. Ex. 308 ; 28 W. R. 719 : 42 L. T. 

351 : 5 Ex. D 165. 

>. Vfnkma Sutinu. v* KotiUngam, A. I - R- 1926 Mad* 184 ; 49 M. L, ]. 
7 30.22 M L. W. 853 : 1926 M. W. N, 29.91 I. C- 1051 

6. Kabtmal, v Kessomul* Rcvn Appl. No- 63 of 1925. 

7. feoamal Racked D as, v. Dharamdas, A. I R. 1929 Sind 49 : 

114 LC 109, 

8. Uderam, v Shimbhajon, Ad. R. 1920 Bom. 78 : 22 Bom. L R. 

711 : 581C- 272. 

9. James Finley , v. lashanmat, S S. L R. 4 : 12 L C. 188. 

10* Donald Graham, v. Amend KfuaaUas, 5 S. L R. 7n : 12 L C. 187* 
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other* that “a mere failure to pay the amount due is a difierence which 
can be submitted to arbitration. If failure to pay the amount admitted 
to be due under a contract containing the submission clause can be 
referred to arbitration, there is no reason why the failure to pay such 
amount when determined by a settlement of cross-contract which also 
contains an arbitration clause should not be referred to arbitration”- 
But if the parties to a contract in which there is a submission clause, 
settle the amount due under it and the party who has to pay such 
amount enters in the cash book details showing the payment of the 
amount due from him in cash in full settlement and discharge of the 
contract and showing that he has received a temporary loan of the 
amount from the other party, such entry gives rise to a new and separate 
cause of action and can completely answer a suit on the original cause of 
action. In any case the settlement has the effect of a novatio and precludes 
the parties from resorting ro arbitration under the submission clause 
contained in the original contract 1 

10. When original cause of action can be resorted to The 
conclusion arrived at in this case 3 was that where a loan existed 
independently of the bill or notes, that is, where a promissory note was 
executed for a debt which already existed* the plaintiff can succeed on 
the original consideration. 3 

A hundi t which was the renewal of a prior fiundi, was not sufficiently 
stamped. Held , 4 that the plaintiff can fall back on the prior Jiundi- 

Plaintiff purchased in Court auction certain outstandings due to a 
firm of commission agents. Defendants I, and 2, who were partners, 
were among the debtors. The former executed a pramissory note In 
favour of the plaintiff in respect of the debt and promised to obtain rhe 
signature of the latter, but failed to do so. A suit was brought against him 
on foot of the pro-note, but was withdrawn. Plaintiff subsequently sued 
both defendants on the original cause of action. Held,® that the plaintiff 
should tall back on the original cause of action. 

A promissory not may be discharged by a fresh note equally well as 
by a cash payment ; and once discharged by such payment the original 
note cannot be held to be still in force as against the signatory* who 

1. Kbhtndos Pummol, v. M enghraj Khuddat, A. h R. 1925 Sind 

144 : 81 1* C. 834* 

2 . Nga Walk, v. N* Chei, (1907-08) U. B. R. third quarter, 

Evidence 5- 

3. Mind Hidayat Ali Beg, v, Nga Kyaing, A. I- R- 1914 U. B. 3(2): 

2 U-B. R. 13; 24 I- C. 721. 

4 « Jagam Prasad, v- Indented, A. 1. R. 1914 All. 25: 36 AIL 259: 
12 A. L. J* 361:23 i.C. 589. 

5 , fC Muvugoppa Chatty, v. P. Vyapmi Chstti, A. 1. R- 1918 Mad. 
1305 : 38L C- 227 : 5 M. L* W. 364 ; 32 M» L J. 536, 
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dfcl not execute the fresh note. Refer to a Ctlcucta cftte* where ifter a 
bond hid been executed by defendant 1, and defendant 2 was added as an 
executant without the assent of the first* It was held not only that this 
alteration vitiated the deed against defendant 1. but that plaintiff was 
not entitled to succeed on the basis of the original consideration. 11 

A creditor and a debtor entered into a private agreement with respect 
to the debts and the agreement was partly performed by both the parties 
but the debtor afterwards backed out of the agreement and refused to 
carry out fields that the creditor may well put an end to the contract 
under S, 39, Contract Act but he Is not allowed to file suit upon the 
original debt From $. 62 it will be seen that a mere agreement to 
substitute a new contract does away with the necessity for performance 
ofthefimone. In a Lahore case* it was held that even where there 
is an alteration in the original contract, the creditor cannot fall back on 
it. In a Sind case* where there had been a composition between the 
debtor and and his creditors which it was alleged by the 
creditors had nor been properly carried out, the latter were not allowed 
to fall back on the original liability. So in an Allahabad case* the 
parties had agreed to be bound by the decision of a p anchayat, and one 
side was not allowed to fall back on the original contract when the 
other had failed to make payment in accordance with that decision.* 

11 Rescission of the original contract The test to be applied to 
determine whether the later agreement operated as a rescission of the 
prior contract was formulated in a previous cate 7 of this Court. The 
true principle is that a contract need not be rescinded by an express 
agreement to that effect , if the parties make a new and independent 
agreement concerning the same matter, the latter may be construed 
to discharge the former, when the terms of the latter arc so inconsistent 
with those of the former that they cannot stand together.* 

1. Gout chandra Das, v. Prasanna Kumar Chandra , 33 Cal. 812. 

2. C. P. R. Pcnanam Chett?, v. Kudupoody MaUaya, A. 1. R. t9l9 

L. B. 69 : 51 I. C 577 : 10 L. B. R. 4 : 12 Bur. L T- 65 

3. Syed Ahmad Sycd Shahazada , v. Rom Copal Bhagwandeen Trivcdi , 

A. 1 R. 1939 Nag. 224 : 183 L C. 478 : 1939 N. L. J. 256. 

4. BoWc Rum, v. Telu, A-1. R. 1935 Lah. 897 : 160 1 C. 963. 

5. Teomol, v. Dharamdas . A. U R. 1929 Sind 49 : 114 l C. 109. 

6. Ram Nath, v. Manns* Lai, A. I* R. 1923 All. 518 ; 73 I. C« 615 : 

45 AU. 472: 21 A. L* J. 380. 

7. Mathura Mohan Saha, v. Ram Kumar Saha. A. L R 1916 CiL 

136: 23 C. L J. 26 . 20 C W. N. 370: 43 Cal. 790 : 35 L G 

305. 

8. RoghumuU, v. buchnoadas, A. L R. 1917 CaL 52 ; 38 L C 278 : 

20 C W.N.708 (E B.) 

* P—139 
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It it dear that u regard* the defendants, the contract was executed, 
for they had agreed to furnish a promissory note which they had done- 
It is true that the note promises payment on demand, which does not 
appear to have been made in this case, but plaintiffs' remedy for 
non-payment was to sue on the instrument and not to rescind the 
original contract As regards plaintiffs, so long as execution of the 
two decrees was still within limitation and no formal assignment of 
them had been made, the contract was still executory and they were 
not in a position to avoid it under S 62 without the other side’s 
consent; nor were they promisees, to take advantage of S. 63, not was 
the contract voidable under S. 64 of the Contract Act * 

11. When the original contract need not be performed When 
a settlement contract is made re-selling the goods back again from the 
original buyer, the intention is not chat after the settlement contract, 
the first contract should be gone. The intention is that the two contracts 
should stand together. That being so, there can be a set-off as regards 
delivery and there can be a set-off as regards price for everything except 
the difference It seems to be abusing S. 62, Contract Act, to say that 
after a settlement contract, the original contract is utterly discharged.* 

Reliance was placed upon the following cases. 3 ' 4 But, neither of 
these cases has any bearing on the point under consideration here. On the 
Other hand, the following cases*"* show that where such a bill, promissory 
note or cheque has been negotiated with a third parry, and while it is 
outstanding in the hands of that third party, it cannot be said that the 
original debt is still outstanding and unpaid. In the case of Davis* it was 
held that where a buyer of goods has given a bill of exchange tor the 
price, an action will not lie for the price, even after dishonour of the bill, 
if at the date of the commencement of the action the bill is outstanding 
in the hands of a third party. It is not enough to entitle the plaintiff to 
succeed that he is in possession of the bill at the date of the trial. And 
in the case in In re Debtor* It was held that acceptance by a 

1. Narayan Mahado Durve, v. Moti Pannaji, A. I. R. 1935 Bom, 225 : 

37 B L. R. 215; 159 I. C-492. 

2. Uttam Chand Saligram, v. M ahmood Jewa Mammoji , A* L R, 1920 

Cal. 143 : 46 Cal. 534 : 23 C, W. N. 704 ; 54 i. C. 285. 

3. Cohen, v. Hole, 0878) 3 Q, B. D. 371 : 47 L. J- Q. B. 496 : 39 L.T. 

35 ; 26 W. R. 680. 

4. Mcmmobon Dai, v. Baldeo Narain Tandon, A. I. R. 1938 P. C 

66 :172 LC. 978: I.L.R. (1938) Ail 326: 65 1, A. 132: 
32 S. L. R. 388. 

5, Davis, v Reilly, (1898) I Q. B. 1 : 66 L. J. Q. B. 844:77 L T. 

399 : 46 W* R. 96. 

6, In ve Debtor ; Ex parte Debtor , (1908) I K. B. 344 ; 77 L. ]. Q. B. 

409 : 98 L. T. 652 : 15 Manaon 1 : 52 & b 174. 
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judgment-credkot of a bill, or promissory note, for the amount of his 
debt operates as an agreement not to enforce that debt during the 
currency of rhe bill, and afterwards, notwithstanding dishonour, so long 
as the biU ss outstanding in rh^ hands of a third person to whom it has 
been endorsed for value by the creditor, fn that case a creditor who 
had accepted a bill or exchange for the amount of his judgment debt, 
which was dishonoured but was outstanding in rhe hands of a third 
party, issued a bankruptcy notice upon the judgment-debtor but it was 
held that this was not a debt on which a bankruptcy notice could be 
served^ and that the notice of a receiving order made upon it must be 
set aside. 1 

id. Relief on failure of original cause of action i—Plaintiff sued 
to recover a sum of money advanced on a promissory note. The suir was 
dismissed in consequence of his failure to put in an appcaranscc. An 
application to reinstate the suit was dismissed, as also an appeal against 
the order dismissing the application. He then instituted a fresh suit to 
recover the same sum of money on the basis of entries in his account 
book, and alleged that the promts* >ry note was null and void and 
ineffective and that he was entitled to recover the sum In lieu of which 
the promissory note had been executed. Held, 9 that the suit must fall, 
as the plaintiff’s cause of action was one and indivisible, and the fact 
that the transaction was recorded in his account book did not give him 
another or different cause or action. It is only where a promissory note 
is invalid owing to some inherent detect therein, that the patty suing 
thereon is entitled to fall back upon an action for money had and received 
to his use and not where, as in the present case, the previous suit was 
dismissed in default of plaintiff’s appearance This is really the law laid 
down in this case.® 

14. Effect of a loan contemporaneous with a promissory note:— 
The suit was brought on the promissory note executed by the executrix 
and not on the debt evidenced by it* On the question whether, when 
the promissory note and the debt are contemporaneous, one can sue on 
the debt apart from the promissory note, there is a difference of opinion 
In this Court. The opinion expressed in this case* is still adhered to 
that where the loan is pracrically contemporaneous with and was made 
intended to be evidenced by the promissory note, the claim could only be 
made on the note. Where the claim is so made on the promissory note 

.^ Rom Prasad Lohia, v.' M. P. Paul A. I R. 1942 Cal. 45 : I. L. R. 

1941-2 Cal. 103 ; 198 l. C 642. 

2. Mundar Bifei, v. Baijnath Prasad, A. L R. 1920 AIL 340 : 42 All 

193 : 54 LC. 424: 18 A. L. J. 81. 

3. Baijnath Dai, v. Salig Ram, 16 L C. 33. 

4. Miahu SaXfigal, v. Visvanatha Pandara Sannadhi, A. 1. R. 1914 

Mad. 65?: 21 L C. 864 : 38 Mad. 660. 



ItOl OKAl AORVtMNT tKM HO f W*0« TH ftOMMOMT MOTE* [ Ch. TV 

which it ft negotiable Instrument and where the trustee or the executor 
does not sign at trustee or executor* the authorities are clear that there 
can only be a personal decree against the executant or if the executant 
fa dead, against his or her legal heirs and there cannot be a decree against 
the trust estate or the testator's heirs. Assuming, however, that the 
creditor can sue on the debt (apart from the note) even in such a case the 
following authorities ** show that the creditor cannot have any direct 
claim against the testa or's estate and that he cannot have any thing higher 
rhan a claim to be au rogated to the right of the executor to retain or 
receive amounts from the estate necessary to indemnify the executor 
against loss. This claim to be subrogated is, however, of no value if the 
executor had no such right to retain or receive any amount from the 
estate ; in other words, if it could be shown that the executor has to 
account to the estate for a sum not less than that in respect of which he 
has right to be Indemnified.* 

15. Oral agreement does not merge in promiaaory note:—It is 

contended that the promissory note being inadmissible, the agreement 
to pay could not be proved by oral evidence. It is a question of fact 
whether there was an oral agreement apart from the promissory note. 
There is nothing in law making it imperative that a transaction of debt 
should be reduced to writing. Oral promise to repay is enough to 
impose an obligation on the debtor. The contract of debt is complete 
whether the oral promise to pay is immediately followed by the execution 
of a promissory note or not. It may be in such circumstances serve either 
as a aecurity or a conditional payment of the debt* It cannot reasonably 
be contended that the oral agreement to pay is extinguished or merges in 
the promissory note. It is thus evident that if the obligation to pay is 
proved to exist independently of the promissory note, the question 
whether it arose antecedent to or contemporaneous with the execution 
of the promissory note becomes immaterial. As pointed in a Calcutta 
case :• “When a cause of action for money is once completed in itself, 
whether for goods sold, or for money lent, or for any other claim, and 
the debtor then gives a bill or note to the creditor for payment of the 
money at a future time, the creditor, if the bill or not is not paid at 
maturity, may always, as a rule, aue for the original consideration, 
provided that he has not endorsed or lost or parted with the bill or note, 

1* Strickland , v# Symons, (1884) 26 Ch. D. 245. 

2. Johnson, In re, Shearman, v. Robinson* (1880) 15 Ch. D. 548. 

3. Shard, In the matter of, 28 CaU 574. 

4. Evans* In re, Evans, v. Evans, (1887) 34 Ch. D. 597. 

5. Ammalu A mmol, v. Namagfii Ammal, A* L R. 1918 Mad. 300 : 

43 LC 760 : 22 M. L. T. 391:33 M.L.J. 631:6 M. L. W. 
722 :1918 M. W, N. 110. 

& Sheikh Attar, v. Sheikh Khan, 7 CaL 256: 8C L. R. 528. 
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under such drcumatancea u to make the debtor liable upon it to tome 
third person. In such eases the bill or note is said to be taken by the 
creditor on account of the debt, and if it is not paid it maturity* the 
creditor may disregard the bill or note and sue for the original 
consideration" The law is summarised in Vol 7 of HaUbury’s Laws of 
England (Hailsharn Edition) as follows : “ A bill or note may, by agreement, 
be given as a collateral security for a debt, in which case it leaves 
untouched the existing remedies for the debt (pp. 242-243}'* : and "If a 
document is given in payment which purports to be a bill, note or cheque 
but turns out to be a forgery or to be invalid for want of a atamp or 
otherwise the creditor is entitled to enforce payment of the debt as if no 
such instrument had been taken by him (p. 244V*. Their Lordships of 
the Privy Council also appear to favour this view as is v clear from the 
observations in this case 1 : “It would, of course, have been open to 
the plaintiffs, had they thought tit, to have framed their case In an 
alternative form, and to hjve sued both on the hundis and alternatively 
upon the consideration*'. These considerations repel the argument that 
the oral promise to pay the debt apart from the promissory note cannot 
be proved.® 

16. Effect of the section on Negotiable Instruments .-—Plaintiff 
gave up his risks under a mortgage in consideration for cash payment 
and a hundi executed in his favour by the mortgagor- He made an 
endorsement on the back of rhe mortgage-deed that he had received the 
full amount of the mortgage debt from the mortgagor- The hundi executed 
by the mortgagor in his favour was not properly stamped. Held, 9 that 
the rule of law applicable to a case of this kind is enunciated in this 
Calcutta case. 4. This principle of law is beyond doubt, and the difficulty 
arises in ascertaining to which class any particular case belongs. Now, 
in the present case, the plaintiff by acknowledging the receipt of the 
entire money due on the mortgage deed had discharged the mortgagor 
from his liability on the deed, the hundi being the only contract between 
the parties, and that for want of proper stamp the hundi being 
inadmissible in evidence, the creditor must lose his money and could not 
sue on the original mortgagedeed. 

1- Sadasuk Jonki Das, v. Sri Kishan Per shad, 17 A. L. J. 405 : 1 U. P* 

L. R- 37 : 21 B. L. R. 605 : 29 C L. J. 340 : 23 C W. N. 937 - 
36 M.L.J. 429:25 M.LT. 258:10 M* L. W. 143: 1919 

M. W. N. 310 : A. L R. 1918 P. C. 146 : 50 I. C. 216 : 46 L A. 
33 : 46 Cal. 663 (667) P. C. 

2. Annnda Namdeo Khafde, v. Pundalik Tukaram Chaudhury, A. 1. R. 

1936 Nag. 225- 

3. Bhagal Ram Ganpat Rai, v. Chhajfu Ram, A. L R* 1918 Lah. 78; 

44 I. C. 886: 15 P. W. R* 1918. 

4. Sheikh Ak bat, v. Shaikh Khan, 7 CaL 256* 
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The question referred to the Full Bench was as follows; “Where 
money Is lent and at the same time a pro-note Is given therefor, can the 
creditor sue for money due as on the original contract of loan, if the 
promote cannot be proved”. Held, 1 that the question referred to is 
answered in the affirmative But Pratt, )., held that where the promissory 
k note has been given at the same rime the loan was taken, the creditor 
cannot sue for the money due as on the original contract of loan, if the 
promissory note cannot be proved, unless he is in a position to prove 
that the loan and the giving of the note are separate transactions, and 
chat the note is not a reduction to writing of the loan transaction. In 
the present suit, defendant admitted receipt of the advance but pleaded 
repayment. In view of the admission, therefore, it became unnecessary 
to prove the loans by separate evidence and if can he held that under the 
circumstances plaintiff was entitled to recover unless defendant 
established her plea of re-payment 

A suit was based on a pro-note which was Invalid under the >tamp 
Act, but which both parties thought was valid. Held, 2 that the Court 
should allow the plaintiff to amend his plaint and fall back on his 
original cause of action. 

This appeal raises the question whether a holder of a promissory 
note, which Is inadmissible in evidence, may sue on the original 
consideration an l of the effect on such a suit of an admission in the 
pleadings. There arc numerous authorities on the point and there is 
much conflict of authority. But when the cases are examined, it will 
he found that they refer to three different classes of transactions and that 
the conflict is more apparent than real. These classes are . (i) A pay 9 
money to B, and B executes a pro-note in which the terms of the 
agreement of loan arc reduced to writing. (2) B owes money ro A 
either for a past debt or for a present loan and, therefore, gives A a 
pro-note in repayment of the debt or loan. (3)B. owes money to A, 
either for a past debt or for a present loan and, therefore, by way of 
collateral security gives A, a pro-note Class 3 presents no difficulty, 
tt is the ordinary case of a Bank giving a loan, which though under the 
oral agreement repayable by instalments is secured by the execution of 
a demand pro-note. The Bank holds rhe pro-note merely to secure the 
performance of the agreement of loan. It may, of course, either sue 
on the oral loan or enforce the security by suing on the pro-note. The 
difficulty is to distinguish class I from class 2 when the pro-note is 
given in class 2 as repayment of a present loan. In either case there 

1* Maung Kye t v. Ma M a Gale, A. I. R. 1920 L. B. 1 : 54 I. C 84- 
12 Bur. L T. 137 :10 L B. R. 55 (F. B.) 

2* Kumakshi Ammal, v. Subbaraya Chetty, A. I. R. 1920 Mad. 910 • 
5210 758. 
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If ft simultaneous payment of money and execution of a pro-note* The 
kcts are similar, but the similarity is only apparent for the pro-note in 
each case serves a different purpose In class 1 the pro-note is a written 
record of the terms of the loan. In class 2 the terms of the loan have 
not been reduced to writing ; the loan is an oral loan, and the pro-note 
is given in discharge of the ban. In class I. S. 01 , Evidence Act, forbids 
the ban to be proved except by the pro-note. In class 2, & 91, Evidence 
Act, has no application for the agreement of ban had not been reduced 
to writing- In classes 2 and 3 the pro-note is a transaction distinct from 
the loan, being either collateral security or repayment. In class 1, the 
pro-note is not a distinct transaction from the loan, for it Is itself the 
agreement of loan. This difference is explained in a Calcutta case 1 
followed in these two cases 2 '* In class 1 the plaintiff cannot succeed 
unless he proves the pro-note- In class 2 the defendant cannot succeed 
unless he proves the pro note as evidence ot repayment. Thia difference 
is also explained in Shciith Afcbar's case- 1 The phrase “suit on the 
consideration*’ is misleading in chat it may be understood to mean that 
the mere tact of payment of money gives a cause of action This is not 
so, for when money is paid, the presumption of law is that it is paid 
in liquidation of an antecedent debt. Refer to this case 4 In support of 
the said view. I here is no presumption that the payment is a loan The 
acceptance of an offer of ban and the promise to repay may be implied 
under S. SJ, Contract Act. Hut in Jass 1 there is no implied promise to 
repay for trie promise is expressed in the note. “Suit on the consideration" 
means, therefore, suit on the original debt, and proof of repayment does 
not give a cause of action in class 1. I he effect of admission In the 
pleadings is clear Defendant’s admission of the pro-note will not be of 
any assistance to the plaintiff, if the pro-note is Inadmissible in evidence 
for want ot stamp* I he Court cannot pass a decree on the pro-note 
because it is admitted, i hat would hp an evasion of S. 55, Stamp Act, 
which forbids an unstamped pronote from being actevl on ; Refer to this 
Bombay case* in this connection. Again whether thesuitbeon the pro-note 
or on the original debt, it the defendant admits liability for the ban there 
is no occasion for the plaintiff to prove the pro-note at all and the suit 
may be decreed on his admission: Refer to tills case* for the said view. 
Lastly when it is doubtful on the tacts whether the case falls in class I or 
class 2, L e., whether the pro-note is the agreement of loan or the 

I* Shetkh AWw, v, Sheikh Khan, 7 CaL 256. 

2. Pramatha Nath Sandal, v. Dwaifea Nath Dcy, 23 Cal. 851. 

3* Krishnafi Narayan Parfehi, v. Rajmal M anik Chand Marwuds, 
24 Bam. 360. 

4. Welch, v. Seaborn, (1816) 1 Stark 474* 

5. Chen Basapa* v. Lahihman Ramchandra, 18 Bom. 369. 

6* AnfcuT Chunder Roy, v> Madhub Ch under Chase, 24 W. R. L 
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dtechuge of the ban, an admission of the loan In the pleadings will be 
evidence that the cue falls under elm 2 and thee the pro-note Is 
Independent of the loan. This seems to have been the effect of such an 
admission in Pramatha Noth Sandal's case 1 and in Krishna# N arayan 
Parkhi. 9 In the following English cases* -10 in some of which the phrase 
“suk on consideration’* is used, are all cases in class 2 where the 
pro-note has been given in discharge of the origtnal debt. In Farr* the 
plaintiff evidently at defendant’s request paid the defendant’s debt to a 
third person who endorsed to him the defendant’s pnvnote which was 
not properly stamped. The defendant owed plaintiff the amount of the 
debt which he had paid for him and had repaid it by a pro-note which 
proved worthless Lord Kenyson said: “Or there were other general 
counts in the declaration, if the plaintiff could give other evidence of 
the consideration paid by him to the defendant he would not be 
concluded from recovering by the fact of the defendants having given 
this imperfect promissory note for it”* The promissory note was, 
therefore, regarded as security given in repayment of the consideration 
and the word “consideration’ 1 means the debt. This is made clear 
by the previous judgment of Lord Kenyon in Wilson* which is as follows: 
“A promissory note is not like a bond which merges the demand; for if 
money Is due for goods sold or upon such like account, and a promissory 
note is given for the amount of the debt which note afterwards, upon 
action brought, has not the proper stamp on it so that it cannot be 
given in evidence, the party may resort to evidence on the goods sold or 
the demand upon account of which the note was given”. Against the 
judgment of Littledale, J, in Candy 09 is instructive. The defendant 
had given a bill of exchange for the price of goods purchased 
from the plaintiff. The bill proved not to be drawn upon a 
proper stamp- Littledale, )., said : “The plaintiffs were not bound to 
proceed upon the bill of exchange- They abandoned and claimed to 
recover on the count for goods sold. The case in answer to that claim 
was that a bill of exchange had been handed over by the defendant to 
the plaintiffs and that they by their conduct had made this a payment 
though the bill had in fact produced nothing. But the paper on which 

\. Pnimotha Nath Sandah v- Dwarka Nath Dey, 23 Cal. 851. 

2. Krishnaji Narayan Parkhi , v, Rajmal Manik Chand Manvadi t 24 
Bom- 360. 

3* Wilson, v. Kennedy. (1794) 1 Esp. 245. 

4- Alves, v. Hodgson, (1797) 4 R. R* 436. 

>, Farr, v. Price, (1800) 5 R. R. 515. 

6* Brown, v. Watts, (1808) 9 R. R. 793. 

7. Candy, v. Marriott, (1831) 35 R. R. 416. 

8. Smart, v. Nokes, (1884) 64 R R- 885. 

9 . Y«*» v. Itowc, (1885) S3LT. 125 . 
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the bill was drawn had not a proper stamp affixed to it* It was worth 
nothfog. The evidence, therefore, did not show a payment but merely 
that a piece of paper was given by the defendant to the piaineifis” The 
caae was in class 2* The note was given in 'payment of the loan and as 
the note was unstamped, the defendant could not prove payment. Of 
the Indian cases the following 1 '* were decided under class 1 : Also 
Sheikh Akbar's case,® where the distinction between class 1 and 
class 2 is explained by Garth, C. J. The last two cases*'* were decided 
on the ground that the loan and the pro-note were simultaneous. This 
is not a good reason for the transactions may be distinct, though 
simultaneous- Pauotam Narain 9 was overruled on the ground in Ram 
Samp* and the Madras High Court Judges who decided Muthw Sastrigci*% 
case* seem to have overlooked this case 7 of their own Court where 
the judgment in Sheikh Akbar’icasc* was followed. The following cascs*^ 
were decided under class 2 ; In Goiab C hand M arwaree 9 the facts were the 
same as in Fan-'* Chen Basapa’s case l a was remanded as the pro-note was 
given for the price of goods sold. Pramatha Nath Sandal 1* decided on the 
ground that there was an admission of the loan independent of the note. 
The following cases were decided under class 3, the pronote being held to 
be collateral security for the loan :—Krishnasami Pillai 7 and Krishna# 
Natayan Parkhi lb where there was an Independent admission of a loan 
which led the Court to treat the pronote as given by way of collateral 
security. At p. 362 of 24 Bom. the Chief Justice says r It seems that 
the plaintiif lent the defendant Rs. 675 and at the same time took a 

1. Domoduf Jagannath, v. A Unaram B abaji, 12 Bom. 443. 

2. Poihi Reddy, v, Vclayudastvan. 10 Mad. 94. 

3 Parsotam Naram, v. Taiey Singh, 26 All. 178. 

4. Muthw Sasitigal, v. Visvanaiha Pandara Sannadhi, 38 Mid. 660: 

21 1. C\ 864. 

5. Sheikh Akbar, v. Shaikh Khan, 7 Cal. 256. 

6. Ram Samp, v* Jaioda Kunwar , 34 All 158 : 13 l- C- 138* 

7. Krishnasami PiUai, v Rangasami Chetti, 7 Mad* 112. 

8. Golab Chand Marwaree, v. Thakutani Mohokoom Kooarer, 3 Cal 

314. 

9. Hira Lai, v. Data Din. 4 AIL 135. 

10. Ramochondra Rao, v. V enkalaramana Ayyat, 28 Mad. 527. 

11. yarlagaada Veer a Ragavayya, v. GoranUa Ramayya, 29 Mad. III. 

12. Farr, v. Price, (1800) 5 R.R. 515. 

13. Chen Basapa, v. Lakshman Ramchandra, 18 Bom. 369 

14. Pramatha Nath Sandal v. Dwarka Nath Dry* 23 Cat. 851. 

15. Krishnafi N or ay an Parkhi, v. Rajmal M anik C hand M anuadL 

24 Bom. 360. 
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himdi to secure the repayment”. The judgment is an Important one for 
it lays down the same principles as did Garth, C. J* in Sheikh Akbar*s 
easel The last case decided under this class is that of Batumi* where 
the plaint was construed as a statement that security was given for the 
loan by the making of the note* Two cases*' 4 not reported in the 
authorised law reports, viz, the case of Baijnath Das 9 although it 
reviews all the caae-law but seems to apply to them a totally wrong 
principle, and the second case, 4 is also wrong Neglecting these two 
unauthortzedly reported cases, with the exception of two cases only in 
Pauofam Narain* and Siulhu Sastrigal ,* then the case-law is consistent 
with the proposition laid down at the beginning of this judgment. Put 
ahortly it comes to this: that a suit on the consideration is a suit on the 
original loan or debt and such a suit will only lie when the transaction 
of the pro-note is independent, 't. e., when the pro-note is given by way of 
repayment or by way of collateral security. Kemp, A. J. C., observed 
thus: If the contract is complete before the pro-note Is passed, the 
plaintiff may sue on the completed contract without recourse to the 
pro-note* If, however, the pro-note contains the contract between the 
parties, he can sue only on it, and if it he insufficiently stamped, his suit 
must be dismissed. The question naturally arises when is the contract 
complete 1 This is best answered by illustrations- If A hands over 
Rs 100 to Band Bln return passes a pro-note for Rs. 100, repayable 
with interest in a certain time, most people would say, in the absence of 
evidence to the contrary, the pro-note contains the contract and A can 
only sue on the pro-note. It might happen, of course, that the evidence 
would show that the parties intended the giving of the pro-note to be a 
repayment of the loan in which case, of course, it were unstamped, it 
would be no repayment at all and A could sue on the advance. If, 
however, B has an existing loan account with A and passes a pro-note for 
the balance due on that account at the date of the pro-note with interest, 
there Is nothing to prevent A suing on the account if the pro-note be 
insufficiently stamped. So also if the pro note be taken as collateral 
security for the loan, 1 e., if the transaction is a completed loan and B 
passes a pro-note as further security for It, A can sue on the loan 
without having recourse to the pro-note. In every case it is a question 
of fact whether the contract was completed before the pro-note was 
passed or not. The most common case is, where A says to B: "1 will 

1. Sheikh Akhaf, v, Sheikh Khan, 7 Cal. 256. 

2. Banarsi Prasad , v. Fatal Ahmad, 28 All* 298. 

3* Batynath Das, v. Salig Ram, 16 l* C. 33. 

4. Ram Bahadur, v, Dasuri Ram, 19 I. C. 840. 

5* Parsotam Narain, v. Taity Singh, 26 All. 178. 

6. M ulhu Sastrigal, v. Visvanatha Pandara Sannadto, 38 Mad 660 * 

211. C. 864* 
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lend you Rs. 100 tf you «rUl paw me a pro-note for that amount”. In 
such a case the loan and the passing of the pro-note are simultaneous and 
in the absence of evidence to the contrary it is only by a fiction that it 
can be said there is a completed loan transaction and then the passing of 
a pn>note. In such circumstances it cannot be doubted that A can 
only sue on the pro-note. To takes final example* B goes to A; his 
banker, and asks for a loan A. agrees to lend, saying at the same time: 
'‘But we shall require your note of hand, Mr. B and the endorsement of 
a substantial party”. Here the loan transaction may be properly 
considered complete and the note merely a further security for the loan. 
A can, therefore, sue on the pro-note or the original consideration or 
both.* 

In this Calcutta case* it was stated thus by Garth, C. “When a 
cause of accton for money is once complete in itself, whether for goods 
sold, or for money lent, for any other claim, and the debtor then gives 
a bill or note to the creditor for payment of the money at a future time, 
the creditor, if the bill or note is not paid at maturity, may always, as a 
rule, sue for the original consideration, provided that he has not endorsed 
or lost or parted with the bill or note under such circumstances as to 
make the debtor liable upon it to some other third person- In such cases 
the bill or note is said to be taken by the creditor on account of the debt, 
and if it is not paid at maturity, the creditor may disregard the bill or 
note and sue for the original consideration, But when the original cause 
of action is the bill or note itself, and does not exist Independently of it, 
as, for instance, when, in consideration of A depositing money with B, B 
contracts by a promissory note to repay it with interest at six months’ 
date, here there is no cause of action for money lent, or otherwise than 
upon the note itself, because the deposit is made upon the terms 
contained in the note, and no other. In such a case the note is the only 
contract between the parties, and for want of a proper stamp or soma 
other reason the note is not admissible in evidence the creditor must lose 
his money”. In this latter class of cases if for any reason the note does 
not prove the claim, then no other evidence can be given on the principle 
that the writing being the repository of the intentions of the parties and 
being the best evidence, no other evidence is admissible, if that evidence 
fails. Sheikh Akbar’s case* has been followed In a number of cases, 
namely .*' 7 Now. if the hand-note is a forgery, then undoubtedly the 

1 . L r >kumal t v. Sind Bunk, Lid, A* 1- R 1920 Sind. 66 ; 57 l. C. 386 : 

nsi R. 169. 

2. Sheikh Akbar. v. Sheikh Khan, 7 Cal. 256 : 8 C* L R. 533. 

3. Pramaiha Nath Sandal, v. D awarka Noth Dry, 23 Cal. 851. 

4 . Mod Lai Saha, v. Monmohan Gosiami, 5 C. W. N. 56. 

5. Yarlagadda Veer a Ragavayya, v. Goiantla Ramayya, 29 Mad. Ill: 

15 M. L J. 484. 

6 . P arsotam biaratn v. Tala Singh, 26 All. 178 : <1903) A. W. N. 217. 

7 * Benode Behan Patra, v. Janki Kalwar , A*LR 1916 CaL 547 i 

29LC. 468. 
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plaintiffs can fill back upon their claim on the account stated* But the 
finding of both Courts Is that the allegation that there was a stated 
account is false and that in fact and truth no account was stated or 
adjusted between the parties. If that Is so, then clearly the case it 
concluded by findings of fact and no point of law arises . 1 

Section 62 of the Contract Act, which provides that, the parties to a 
contract agree to substitute a new contract for it, or to rescind or alter 
it, the original contract need not he performed, debars the plaintiff from 
maintaining the claim on the prior hundi The giving of a hundi in 
payment, of the price of goods sold operates as a payment, only if the 
hundi is honoured, and that if the hundi Is dishonoured the right to sue 
on the original cause of action is revived. So the giving of the second 
hundi would operate as a discharge of the first one, only if the new 
Contract could be legally enforced, if the plaintiff cannot sue on the 
second hundi owing to its not being properly stamped, he can fall back 
on the first one, and S. 62 of the Contract Act is not a bar to his doing 
so.* 

In these two cases,*'* it has been clearly laid down that when the 
loan has been granted on the security of a negotiable instrument there 
is no cause of action independent of the negotiable instrument itself, and 
when that negotiable instrument is inadmissible in evidence rhe suit 
mutt fall Such is the case with the present suit as well as there is no 
came of action independent of the negotiable instrument on which the 
plaintiff can fall back.* 

It seems clear that the finding of the lower Court chat the hundi 
contravened S. 25 of the Paper Currency Act was mistaken. It is, 
however, not alleged that the hundi was properly stamped, and. therefore, 
It coutd not be admitted in evidence or acted upon. Appellants in this 
appeal say that because the hundi was insufficiently stamped, respondents 
could not sue on it, but respondents reply that they were entitled, apart 
from the hundi, to sue for money had and received. On the basis of 
this Full Bench ruling* respondents were undoubtedly entitled to 

1. Suruj UU f v. Anant Lai , A* L R« 1920 Pat 730: i P. LT- 203- 

55 I. C. 556. 

2. Sundar Das, v. Puran Singh , A. L R. 1922 Lah. 56 : II p. W. R 

1922 j 67 I. C. 856. 

3. Bhog Bhari, v. Gt^ar Mol, A, I. R. 1917 Lah. 220 : 63 P. R. 1917 . 

381* C. 623 ; 40 P. W. R. 1917. 

4. Chandro Singh, v. AmriUar Banking Company, 66 I. C 201 * 

2 Uh. 330 ; A. I. R. 1922 Lah. 307. 

5. Ram Jos, v. ShahalviuMin, A. I. R. 1927 Lah. 89 : 95 l C* 704. 
Moung Kyi, v, M a M a OaU , A. I. R. 1920 L. B» 1: 10 L. fi. R. 55 . 

541. C. 84 1 12 Bur. L T. 137 <F, B.) 
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disregard the hwndf but if they did no, they could not prove that it ww 
endorsed, and on the wmc hast* appellant* would be equally entitled to 
prove that the agreement between the parries wm that the money should 
be repayable not to respondent*, a* being the person* who auppotted 
the money, but to the bearer of a particular *crap of paper* and they 
would also be entitled to prove that in accordance with the term* of that 
agreement they had paid the money in good faith and without negligence 
to the bearer of that scrap of paper. If appellant* succeeded in proving 
that the agreement was that the money should be repaid to the bearer 
of that scrap of paper, respondent* would clearly have no cause of 
action against him on that agreement since they were admittedly not 
the bearer* of that paper, and whether the suit was on the hundi or on 
the agreement, proof of payment in good faith and without negligence 
would be a complete defence. 1 

A suit was brought on the pro-note which was unstamped. Held,* 
that the plaintiff, if a sulr on the original cause of action is not barred, 
may be allowed to fall back on the original cause of action by amending 
the plaint. 

The plaintiff advanced to the defendant some money at a certain rate 
of interest and the defendant parsed a writing in the plaintiff's 
favour evidencing the said loan and promising to pay the said 
amount three months after sight. The defendant admitted the 
amount of money due but he said on certain rice transactions, and 
pleaded payments, so that he admitted that there was a debt but pleaded 
discharge of it The point for consideration is whether the suit is based 
on the writing, and whether the plaintiffs can maintain their suit as on 
the loan. It has bean held in a previ.s-.ts case 1 of this Court that a 
transaction similar to the transaction in suit may be regarded as a loan 
in respect of which the promissory note is passed as payment and if the 
promissory note is insufficiently scamped, as in the present case, the 
plaintiff can proceed with the suit on the loan. This decision is binding 
although it appears to conflict with the provisions of S. 91, Ulus, (b), of 
the Indian Evidence Act, which says nothing about notes being passed 
in payment of loans, but purely and simply that if a contract is contained 
in a bill of exchange, the bill of exchange itself must be proved. A 
transaction of this sort may be one of three kinds. Either the contract 
may be considered as contained wholly in the promissory note or bill of 
exchange as in Ulus (W to S, 91 of the Indian Evidence Act* in which 
case if the plaintiff could not sue on the promissory note, he could not 

1. Stvee Leovtg 9 Co t v. A. T. Chettyat Firm, A. i- R. 1927 Rang. 

159 (2): 6 Bur. L h 47 s 101 1.G 641. 

2. Varadaraja Iyer* v. Venkatatama Iyer* A. I. R. 1927 Mad- 378: 

99 L C. 625. 

3. Kishanji, v, Ro/mol, 24 Bom. 369 x 2 Bom* L. R. 25. 
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•ue at ail; or secondly, as in Kuhanji? the promissory note may be 
regarded as a conditional payment of the amount of the loan in which 
caae, of course, if the promissory note is insufficiently stamped, 1c is only 
a worthless piece of paper and the plaintiff can sue on the loan; or, 
thirdly, the promissory note may be passed as security for the loan in 
which case there ts no necessity for the plaintiff to sue on the promissory 
note at all and whether it is properly stamped or not he can bring a suit 
on the loan, judges are supposed to he able to discriminate on the 
evidence which of these three kinds of cases has arisen and the general 
tendency appears to be that it the defendant admits that the debt was 
due by him, the Court will find some way of defeating the provisions of 
S. 91, Ulus (b), and holding that the suit can be maintained as a suit on 
the loan for which the promissory note was given as a conditional 
payment. The plaint does not appear to commit itself to a suit on the 
writing but to treat the suit as on a loan evidenced by a writing which 
required payment three months after signt and the plaint goes on to 
narrate that the document was presented for sight and payment not 
received* Under the circumstances the case comes within the second 
category and the plaintiff can sue on it. 2 * 

In this case the defendant had borrowed the money and had written 
a Sarkkat. 1[ he sarkkat bears a one-anna stamp, but the stamp h.is not 
been obliterated and apparently on this ground, rhe lower Court dismissed 
the suit. The lower Court was satisfied that the defendant had the 
money, but it said, as the suit was on the sarkhat and the stamp had not 
been obliterated the suit must fall. The saik/utt does not recite any 
promise to pay on the part of the defendant. It is merely a written 
acknowledgment that he had borrowed Rs. 150 from the plaintiff. If the 
plaintiff was able, as he was able, to prove aliunde by oral evidence that 
the defendant had the money then he was entitled to a decree The 
saikkat may not have been available as evidence, but the other evidence 
establishes that the loan was made. 9 

No doubt In certain cases, where a auit on a liundi is not maintainable, 
the hundi being unstamped, the creditor can fall back on prior accounts 
between the parties. But each case has to be decided on its own facts, 
the question being whether a new contract was substituted or whether 
the hundi was given in course of performing the prior contract and in the 
latter case the creditor can fall back on the original transaction. Plaintiff 
in this case was acting as commission agent for the defendant. The sum 
due by the defendant to the plaintiff was settled by the plaintiff giving up 

1. Kishanji, v. Rajmal* 24 Bom 360 ; 2 Bom. L. R. 25* 

2. Jacob 9 Co, v. A. P. Vicumscy, A. I. R. 1927 Bom. 437: 

:9 B' L. R* 432 s 102 L C. 138- 

3. Launjari Chaube, v. Parsotam Chaube, A. 1. R. 1927 All. 503: 

25 A.L J.567 : 1031. C« 634. 
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a certain turn, by the defendant paying R». 100 in ca*h, and by the 
plaintiff taking a kundi for Rs 500 from the defendant, A separate receipt 
wia given to the defendant by the plaintiff on the tame day* It recited 
that the account had been finally cloaed and that the only liability 
remaining was the Jitindi for Rs 500 which was unstamped. The hundi 
was not paid, and the plaintiff brought the suit. Held. 1 that as the huiuti 
was inadmissible in evidence as it was unstamped and the plaintiff could 
not fall back upon the original transaction. 

A suit by a creditor for recovery of money paid as a loan or a 
promissory note doe3 not necessarily fail if the instrument upon which 
it is based is found to be inadmissible in evidence on sc count erf its 
being insufficiently stamped or not stamped at alt, if he can prove the 
loan by some other evidence. Refer to the following cases **** in this 
connection It is, however, to be. noticed that S 91, Evidence Act, 
merely lays down that the terms of the contract between the parties 
must be proved by the document itself, and by no other evidence. When 
money is lent, and a promissory note Is given by the borrower to the 
lender, the terms of the contract between the parties will ordinarily refer 
to the contract at repayment bv the borrower, and the contract as 
regards the rate of interest. As was pointed out by Petheram, C. J , in 
this Calcutta case* an implied contract to repay money lent always 
arises from the fact that the money is lent, even though no express 
promise, either written or verbal, is made to repay it. It follows, 
therefore, that apart from the instrument, vi:.. the promissory note, 
there is always a contract to repay a loan, and such contract can be 
proved independently of the instrument- It is only the other contract 
relating to the rate of interest which can only be proved on reference to 
the Instrument itself. Therefore, even in cases where the lending of 
money and the execution ol the promisaory note are contemporaneous, 
the plaintiff is entitled to maintain a suit for recovery of the money 

1. Bha&at Rom-Anam Ram* v. Harfai Mai-Mehr Chand, A- I- R, 

1928 Lah, 424 ; 112 1. C 719. 

2. Brahama Deo Rai, v. Ram Kishun Mahion, A. 1. R. 1921 Pat 418 : 

2 P. L. T. 184 ; 60 I- C. 652. 

3. Surety Led, v. Anant Lall, A- L R. 1920 Pat. 730 : 1 p. L* T. 203 : 

55 L C. 556. 

4* Sheikh A kbar, v. Sheikh Khan , 7 Cal 2}6:8CL R. 528. 

5. (jolap C hand M amaji, v. Thakurani Kiohokoom Koaart , 3 Cal. 

314 : 2 C.L R. 412. 

6. Balbhadta Prasad, v. Maharaja of Bttda, 9 All* 351 ; (1887) 

A. W. N. 49, 

7. Jaoob & Co, v. Vicious**, A* 1. R. 1927 Bom- 437 ; 29 B. L R* 

432 : 102 l C 138. 

8. hamatha Nath Sandal, Dwarka Nah D**, 23CaL 851* 
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ltt»C and to adduce evidence* other than the instrument or the promissory 
note itaelf, in order to prove the loan- It may be that ordinarily the 
plaintiff may find it difficult to prove the loan apart from the promissory 
note, but, if he la able to do to, there ia no reason why the auit 
fhould fail and why the plaint should not be entertained. 1 2 3 

Even if a chit produced is a promissory note and as such 
inadmissible in evidence for want of a stamp, it is open to the 
creditor to prove his original debt. Refer to this case* in this connection. 
Moreover, the dtftM or demand note is not a negotiable instrument.* 

If the hands* are the embodiment of the whole contract between the 
parties and those Hundij are not admissible in evidence and cannot be 
looked at for the purpose ot finding out the terms of the contract, the 
plaintiff cannot be allowed to adduce other evidence to prove the terms 
of such contract It is conceivable that in special cases a bill-of-exchange 
or a promissory note may be the only document containing the terms 
of the contract between the parties, and in such a case if that document 
cannot be adduced In evidence the creditor may be prevented from 
recovering the amount, This is clear from illustration (c) to S. 91 of 
Evidence Act. On the other hanu, from the mere fact that a 
blll<rf-exchangc or hundi has been executed, it does not necessarily 
follow that the whole of the contract between the parties has been 
reduced to the form of a such document. A hund? is principally a 
written promise to pay a fixed amount on or after a certain date It does 
not necessarily contain all the terms of the agreement between the parties 
as a bond, for instance, would do. In many cases a promissory note or a 
hundt may merely be a written security taken for the loan. The 
promise to pay the amount may be only a part of the whole contract 
between the patties, in which case it cannot be said that that contract 
has been reduced to the form of a hundi. In such cases tt would be 
impossible to hold that the provisions of S, 91, Evidence Act, would 
exclude evidence showing the terms of the whole contract which cannot 
he determined from the hundi alone 4 

The lower Court found that the promissory note was 
inadmissible in evidence because it was not duly stamped. This 
decision is uncontestably correct and has not been challenged. The 
plaintiff Company, however, claims that it is entitled to a decree on the 

1, Dfuuiejhwur Sahu, v. Rsmmp Gfr, A. 1. R. 1928 Pat. 426; 

9P.LT. 471 : 7 P*t 845 ; III l. C. 482. 

2, Brown, v. Worn, (1808) l Taunt. 353. 

3, In rt, Anatom Motfram, Insolvent, A. L R. 1929 Stud. 164 U): 

1161. C1U. 

A Kmda n Lai, v. S ah* Bhikhori Das-Wwar Das, A I. R. 1929 AIL 
25411929 A.LJ333; 116 L C 293: 51 AIL 530. 
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original consideration. The principle of thh claim le not contested tnd 
it may be regarded as settled Uw that the plaintiff can so recover on the 
original consideration : see this Full Bench ease l But the appellants 
do contend that the plaint was not so framed as to dfccbse a cause of 
action on the original consideration and that, therefore, the suit must 
fail.* 

A mortgage decree was passed in favour of A against B and C. 
The parties came to a compromise as a result of which A recovered all 
but Rs. 400. B and C gave an undertaking to A for payment of 
Rs* 400 and executed a promissory note. A filed the suit fot recovery 
of Rs. 400 and Interest on the allegation that there was oral agreement to 
pay Rs. 400. As the promissory note was inadmissible for want of 
proper stamp the Court below dismissed this suit on the ground that it 
was not tenable. Held,* that on the faith of this agreement the 
mortgagee, A* gave full discharge to the mortgagors, B and C, and 
released property from the mortgage and, therefore. B and C made 
themselves liable for the payment of Rs. 400. As regards the 
inadmissibility of the promissory note for want of proper stamp it was 
contended on behalf of B and C that S 91, Evidence Act. precluded 
proof of any contract reduced to wriring except by production of the 
writing itself and reliance was placed on this Privy Council ruling 4 
where it was held that oral proof could not be substituted for the written 
evidence of any contract which the parties have put into writing But 
this decision was considered in a Calcutta case* and it was distinguished 
on the ground that the Privy Council concluded on the evidence that the 
memorandum constituted the bargain between the parties, and that 
document being inadmissible in evidence for want of registration, the 
transaction could not be proved by oral evidence but it was held that 
where a creditor has not been actually paid, but takes a bill or 
promissory note for the debt in order to give time to the debtor, it would 
hardly be said that the old debt has been paid off by the acceptance of 
the renewed bill* Reliance was placed on behalf of B and C on this 

1- Maung Kyi, v. Ma Ma Gale, A. I. R. 1920 L. B. 1 ’• 12 Bur. L T. 
137 ; (1919) 10 L. B. R. 54 : 54 l. C. 84 (F. B.) 

1. Ram RaghuUr Lai. v. United Refineries IBurma) Ltd, A* 1. R. 1931 
Rang. 139 : 9 Rang. 56 ; 134 1. C. 737. 

3. Mohan, v. Ram*, A.IR. 1931 Nag. 113: 27 N. L. R. 56: 

134 I. C: 283. 

4. Suhramonian, v. Ltachman, A. L R- 1923 P. C. 50 t 71 l. C. 650 i 
. 50 1. A. 77 : 1 Rang. 66 : 50 Cal, 338 (P. C.) 

5* Kshetranath Sikdat , v. Harasukdas Balkissendas , A.LR. 1927 CaL 
538; 102 EC.871. 
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Tilling* In which it vu no doubt held that the note wa* the only contract 
between the partite, and if, for want of proper sump or some other 
reason the note was not admissible in evidence, the creditor must lose 
his money. But this view was not followed in this case.* This point 
arose In the following cases 3- * In various High Courts and the consensus 
of opinion seems to be in favour of supporting such claims based on 
the oral agreement The principles on which such suits are held 
maintainable is stated in this Bombay ruling* : “A transaction of this 
sort may be one of three kinds. Either the contract may be considered 
as contained wholly in the promissory note or bill of exchange as in 
Ulus.(b) to S. 91, Evidence \cc, in which case the plaintiff could not sue 
at all; or secondly, as in Krishnaji , 3 the promissory note may be regarded 
as a conditional payment of the amount of loan in which case of course 
if the promissory note is insufficiently stamped, it is only a worthless 
piece of paper and the plaintiff can sue on the loan ; or, thirdly, the 
promissory note may be passed as security for the loan In which case 
there is no necessity for the plaintiff to sue on the promissory note at all, 
and whether it is properly stamped or not he can bring a suit on the 
loan". See also this Madras casc. ,D When there is an obligation incurred 
by the debtor apart from the other under a promissory note, the claim 
to repay the liability subsists independently of the promissory note. The 
law does not require that a promise to discharge a certain liability to pay 
simple debt should be made only In the form of a promissory note and 
consequently although the promissory note may be inadmissible for 
defective stamp, the obligation to pay the loan survives. If the promissory 
note is invalid, it does not operate as a contract and, therefore, it follows 
chat the terms of the promissory note stand deprived of any evidentiary 

J. Sheik!v Akbar, v. Sheikh Khan, 7 Cal. 256 8 C. L. R. 528* 

2. UoJtuldat, v. Patman an J, N. L R. 125 : 8 [. C, 281. 

C fvTi$imu)f iSJarayan Parkhi, v. Raimal Manikchand Manvadi, 24 Bom. 

ioO : 2 Bom. I.. R. 25. 

4- Rum Samp, v. Ja%oda Kunwar, 54 All. 158 : 1,5 l. C. 138. 

% Mian tfakiuh. v, Bodhiya, 26 A. L. J. 729 : 115 l. C 630 : A. 1 . R. 
1928 All 571 : 50 All 839 <S. B) 

6 . Ohtineswar Sahu, v. Ramrup Cur, A. 1 R. 1928 Pat. 426 : ill I. C 

482 ; 7 Pat. 845. 

7 . Rahmat Ali, Muhammad Faizi, v. Dewa Singh Man Singh , A. I R. 

1925 Lah. 396: 75 l C, 827 : 4 Lah. 151. 

8 . Natamfulw Ncdcker, v. Subramanten Cheater, A, l R, 1922 Mad. 

181 : 69 LC 939 : 45 Mad. 778. 

9. Jacob 9 Co, v. A. P- Y'taimsey, A- l R. 1927 Bom. 437 :* 1 02 L C. 
138. 

V. C. T. N. Chidambaram Chetttet, v. Ayyaraumu Thevan, A. L R. 
1922 Mad. 181 :69 i C 939 ; 45 Mad. 778. 
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It Is only when **a contract” is required to be proved In writing 
itself that S. 9] would preclude the proof in any way except by the 
production of such document. Where a negotiable security to given by a 
debtor to hto creditor, the question upon what terms it ia given if one of 
fact, depending on the intention ot the parties* It may be given as a 
collateral security but the presumption to that it to given by way of 
payment, if a creditor takes a bill note or cheque in payment, he muat 
either accept It in satisfaction of the debt, in which case he takea the risk 
of its being dishonoured or may accept it as a conditional payment only, 
the effect of which is to suspend his remedies during the currency of the 
instrument. The presumption, in the absence of a clear indication of a 
contrary Intention, is char payment by means of a bill note or cheque to 
a conditional payment only see 7 Hatobury’s Law of England at p. *447. If 
the document is given in payment which purports to be a bill note or 
cheque, but turns out to be a forgery or to be invalid for want of a stamp 
or otherwise, the creditor to entitled to enforce payment of the debt as tf 
no such instrument had been taken by him “ 7 Halsbury’s Laws of England, 
at p, 449 The view that if there is evidence of independent obligation, 
apart from negotiable instrument, such obligation can be the basis of a 
suit, to favoured by the judicial Committee, 1 That was the case based 
on Wundts which were dishonoured. The suit was dismissed on the 
ground chat the kwidi< did not attach any obligation to the defendant. 
Their Lordships observed as follows : "It would, of course, have been 

open to the plaintiffs, had they thought fit, to have framed their case in 
an alternative torm. and to have sued both on the hundif and alternatively 
upon the consideration”. 

The plaint as originally brought was based on a promissory note of 
7th November, 1925 for Rs. ’T50 with interest at Ks M4) per cent. 
Subsequently the plaint was amended and the suir was based on an 
earlier promissory note of 10rh November, 1922 for Rs. lOOOatthc 
same rate of interest of Rs. I -4-0 per mensem. Both the promissory 
notes were stated to be executed by vS, the appellant, in favour of the 
father of the plaintiff, R. As regards the second promissory note 
it to admitted that this promissory note was not properly 
stamped. Accordingly it to contended that this promissory note of 7th 
November, 1925 to inadmissible for evidence for any purpose and, 
therefore, it may be left entirely out of consideration- The suit was 
brought on 27th June, 1927, and it is claimed for the appellant-defendant 
that the suit on the transaction of 10th November, 1922 to time-barred. 
For the respondent it Is claimed that limitation to saved by an admission 
of liability under S. 19, Limitation Act. This admission to contained 
in an endorsement on the back of a promissory note of 10th November, 

l. Sodasuk Jankidas, v. Kishan Prasad, A* I. R* 1918 P» C. 146 ; 

50.L C. 216; 46 I. A. 33 ; 46 Cal 663 <P. C) 
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1922* The translation of this endorsement is that on 7th November, 192$ 
in lieu of the present promissory note, a second promissory note of the 
amount of Rs. 1.350 has been executed and this promissory note has 
become void. Held. 1 that the meaning implied by the endorsement of 
7th November, 1925 is that there was a subsisting debt of Rs 1>350 due by 
the defendant to the father of the plaintiff and that in lieu of that debt the 
defendant was executing another security. There is no suggestion whatever 
that the debt which had previously been due had been paid up or was 
being paid up by the security, but the suggestion is that the debt remained 
unpaid and that new promissory note which was inadmissible in evidence 
waa created for the purpose of collateral security of the debt. Therefore* 
there is a perfectly valid acknowledgment in the endorsement of 7th 
November, 1925 and that the endorsement is valid for the purpose of saving 
limitation. A similar view of the law was held in a previous ruling of 
thb Court* where it was held, where defendants had borrowed from 
plaintiffs and paid security of certain hundis and later these fiundis were 
renewed by hundis which were found to be inadmissible in evidence 
being insufficiently stamped, that the plaintiffs could fall back on the 
original hundis and succeed In their claim* Accordingly there was a 
subsisting contract between the parties at the time of the suit based 
on the transaction of 1922 and that the plaintiff is competent to recover 
the amount which was due on the loan of 10th November, 1922. 

The decision of this appeal involves the determination of the question 
whether a person who has lent a sum of money on terms recorded in a 
promissory note, which being insufficiently stamped is inadmissible in 
evidence, can fall back on the factum of the loan and prove the loan 
independently of such promissory note. Hence, Warir Hasan, C- J. and 
Klsch, J. t referred thejfollowing question for decision to a Full Bench* 
••yPhcther it is open to the party who has lent money on terms recorded 
in a promissory note, which turns out to be Inadmissible in evidence for 
want of proper stamp dury, to recover his money by proving orally the 
terms of the contract, In the face of the provisions of S* 91, Evidence 
Act*. Srivastava, J., then gave his opinion thus : It teems that the 
cases which have taken a contrary view with reference to the provisions 
of S. 91, Evidence Act, have not given sufficient consideration to the 
question whether proof of the fact and of the amount of the loan or of 
payment of the consideration money is a term of the contract evidenced 
by the pro-note. S. 91 does not stand in the way of the plaintiff recovering 

1. Pundit Salig Ram, v. Radhay Shiam, A. I. R. 1931 All. 5ft) • 1931 

A. L. J* 522 : 134 1. C. 254. 

2. lagan Prasad, v. Jndar Mai, A. I. R. 1914 All. 25 : 12 A. L. J. 561 * 

36 All. 259 : 23 I. C. 589. 

b Kunwar Bahadur, v. Sura/ Bakksh, 9 O. W. N. 585 : 1391. C. 298 : 
7 Luck* 666 1 A. I R* 1932 Oudh 235 <F. B.) 
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hflf money on proof of the advance of the money to the defendant. It It 
attire dear that the plaintiff had no intention to evade the stamp duty. 
The answer, therefore, to the question referred to the Full Bench la that 
in spite of the provisions of S- 91, Evidence Act, It is open to the party 
who has lent money on terms recorded in a promissory note, which 
turns out to be inadmissible In evidence for want of proper stamp duty, 
to recover his money by proving orally the advance of the loan. It 
should be noted that the answer given is not exactly in die terms of 
the'question referred by the Division Bench. As the question stands, 
there is, no doubt, that in the ctrcumstances stated in the question, 
oral evidence to prove the terms of the contract is inadmissible Warir 
Hasan, C. ). opined thus : The answer to the question is that oral 
evidence in proof of the terms of the pro-note is not admissible but 
relief can be given to the plaintiff for the return of the sum of Rs 700 
on the ground that this payment by the plaintiff to the defendant at the 
latter's request was a lawful act and from the circumstances of the 
case and the evidence relied upon by the lower appellate Court the 
inference is inevitable that the act was not intended to be done 
gratuitously by the plaintiff- It follows that the defendant Is bound to 
make compensation to the plaintiff in respect of the payment Rars, J,, 
agreed with the opinion of Srivasatava, J. 

The handnote in suit did not mention the name of the payee at all, 
and was urged that no decree could be passed on such an instrument; 
under S. 20, Negotiable Instruments Act, it was open to the payee to fill 
in the blank instrument, but unless he did do, he was not entitled to 
obtain any decree : Refer to this case" in support of the said view. It was 
also urged that the hand note which did not contain the name of the payee 
could have been filled in by the holder and was thus a promissory-note 
payable to bearer. The lower Court has decreed the suit upon a 
consideration oi ail the evidence and has found that the plaintiff has 
satisfactorily proved that he advanced the loan in question and got the 
hand-note from the defendant; and he has further urged that the 
plaintiff was entitled to succeed on the loan itself, if for technical reasons 
he was not entitled to succeed on the hand-note. This ruling 2 supports 
the contention that the banknote failing, the plaintiff was entitled to sue 
on the loan Itself. It cannot, however, be said, in the present case that 
the plaintiff sued on the loan and not on the hand-note alone* It it also 
clear that the lower Court placed the onus on the defendant in the same 
manner as if S. 118, Negotiable Instruments Act, had applied in the 
circumstances of the cate. It is impossible to say what the result would 
have been if the lower Court had been asked to approach the matter 

1. M. P. P* L Firm, v* Kinwm Gyan, 17 L C. 915* 

2. DH antiwar Sohu, v. Ramrup Gtr, A. L R 1926 Pat* 426 : 7 Pat 

845: 111 L C. 482. 
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from die point of view that is now urged in the High Court namely, 
that the plaintiff was suing not upon the hand-note but upon the loan* 
Nor can the matter be approached from that point of view without an 
amendment of the plaint which may or may not now be open to the 
plaintiff. The loan was small namely* R§ 60 only, but in view of the 
illegalities and difficulties pointed out on behalf of the petitioners, to 
say nothing of the vexed question of the liability of the joint family it is 
impossible to let the decree below stand' Hence, the case be retried 
after proper opportunity given to the plaintiff to amend the plaint if he 
so desires and satisfies the lower Court that an amendment ought now to 
be allowed. 1 

The petitioner obtained transfer of the promissory note by 
endorsement and instituted the suit. The suit note was insufficiently 
stamped. The petitioner, therefore, filed this application requesting that 
the plaint may be amended so as to make it the suit one on the original 
consideration for the note and not on the note itself. Held ,* that the 
question whether an endorsee of a promissory note can ever sue in an 
appropriately framed plaint on the consideration, does not really arise in 
this case. The plaint does not suggest nor does the petition for 
amendment allege, that the debt and the execution of the promissory 
note were not contemporaneous. On the contrary their clear implication 
is that the debt and the execution of rhe note were contemporaneous. 
That being so, the debt can be proved only by the note, and the note 
being Insufficiently stamped, cannot be admitted in evidence. 

The defendant borrowed from plaintiff Rs. 15,000 wrote and 
executed a note dated 20th September, 1925 and agreed to pay the 
amount when demanded ; the plaintiff on expiry of three months 
demanded repayment, that the defendant did not repay anything, but 
agreed to pay Interest at i per cent per mensem, chat the cause of action 
accrued on or about 21st June, l92t> and that the plaintiff is entitled to 
recover Rfl- 15,000 as principal and Rs. 4,875 as interest. The plaintiff 
accordingly prayed for a decree for Rs. 19,875 against the defendant. 
A copy of the note only was filed with the plaint, but the original when 
produced at the next hearing was found to bear only stamps of the 
value of two annas, whereas it should have been stamped with a stamp 
of the valuetrf four annas. The document was accordingly impounded. 
After inspection of the original note the defendant denied 
the loan and while admitting execution of the promissory note 
contended that as it was insufficiently stamped, it could afford no basis 
for the plaintiffs claim- In reply the plaintiff asserted that the 

1. tirifbkusun PanJe, v. Rum/anum Ruer, A. I. R. 1932 Pat. 324 : 

13 P. L. T. 506 s 142 1- C- 163 :14 A. L Cr. R. 102- 

2. Gura Sahu, v. Tangi Krishnamma, A. L R. 1932 Mad. 687 : 

36M.L W, 432 : 139 L C 361. 



S, 62 J MtCT Of tm «sonoK on nbootiasu wmaMBsm. 1121 

document sued upon was either a receipt or a bond* that if it was a 
promissory note not duly stamped it was still admissible in evidence as 
an acknowledgment of the defendantV liability to pay Rs. 15000 and 
also to prove the defendant's admission of receipt of Rs 13000 and that 
In any case “the plaintiff is entitled to a refund of Rs i:\000andto 
recover interest independently of the promissory note’'* The trial Judge 
gave a decree for Rs. 15,000 as there was no subsequent agreement to 
pay interest The decree is attacked on the ground that the transaction 
of the alleged loan and the promissory note being contemporaneous, 
the contract was one and indivisible, and that as the promissory note 
was held inadmissible in evidence for want of proper stamp under S 35, 
Stamp Act, the plaintiff could not legally split up the contract Into two 
and prove the loan transaction only apart from rhe defective instrument* 
In Support of this contention reliance was placed for the appellant on 
this Full Bench case 1 and the cases cited therein which lay down that 
in a case where the execution of a negotiable instrument by the 
debtor is contemporaneous with the grant of the loan in favour 
of the creditor, tf the instrument, for any reason such as the 
absence of proper stamp is inadmissible in evidence, the creditor 
cannot recover the money by proving the loan by other evidence 
because of the prohibition contained in S. 91, Evidence Act, against 
reception of such evidence This question directly arose for decision 
in case of Gofcuidas* w here after reviewing many of the rulings then 
available it was held thar in circumstances similar to those of the present 
case, the plaintiff creditor could fall back upon the original consideration 
of the loan if the promissory note failed This ruling was approved and 
followed In these cases * 4 In ail these cases the grant of the loan and the 
execution of the promissory note were contemporaneous* The view of 
this Court on the matter has. therefore, been uniform. But Bose, 
A* J. C., has relied on the reasoning of a Special Bench of the 
Allahabad High Court 7 which has been considered unsound in a later 

1. Nogtr Khun, v. Ram Mohan, A. 1. 1C i93l All. 183 : 3 3 All. 114 : 

i 33 l C. 307 (F. B.) 

2. Gokuidas, v. Paramunand, 6 N. L, R. 125 8 t. C* 281. 

3. Champalai, v. Deepchand , Civil Revision No- 244 of 1922. 

4* Udawn Magniram, v. Logman Momuri, A. 1. R. 1927 Nag. 241 : 

10 N. L- J. 45 : 104 I. C 470. 

5- Mohan # v. Rom* A. 1. R» 1931 Nag. 113: 27 N. L R. 56: 

134 1. C. 283. 

6. Guiabgtr, v. NoihmoL A. I R. 1932 Nag. 23 : 27 N. L R. 327 : 

137 L C. 33. 

7. M*on Baksh* v. Bodhiya, A L R. 1928 All 371 ; 50 AIL 839: 

115 L C.630 (S» B.) 
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case, Naefr Khan 1 while the enlter rulings of this Coart follow re p orted 
decision* to which, although the same result Is reached, the reaaoM do 
not appear to be identical. Hdd , 9 that it appears that nme confusion 
ha* arisen from failure to notice that the nme tine of reasoning does not 
apply to all case* in which money is lent and a promissory note to given. 
All promissory notes do not necessarily record the terms of a contract. 
Ulus. (b>, S. 91, Evidence Act, to : “If a contract is contained In a bill of 
exchange, the bill of exchange must be proved.” Now a cheque to a 
bill of exchange and a cheque In the ordinary form cannot be said to 
contain the terms of a contract. Similarly a promissory note to its 
simplest form does not record the terms of the contract when, as it 
to usually the ewe, both parties assert that the contract was a set of 
reciprocal promises. S. 91, Evidence Act, applies only when the 
instrument in writing which contains the matter necessary to cause it to 
be a promissory note also contains the terms of the contract- When 
a promissory note is executed on account of an antecedent debt, it can 
seldom, tf ever, be said that the terms of the contract regarding 
the original loans have been reduced to the form of a document even If 
the promissory note mentions these terms. On the other hand, when 
the loan and promissory note are part and parcel of the same transaction 
and the note records the terms of the contract, It is ordinarily the case 
that the parties intended to reduce the terms of the contract to the 
form of a document The Nagpur High Court disagreed with the view 
stated by Abdur Rahim. J., in this Madras case* and cited with approval 
in Mian BaWuh* and Gulabgir ,• that there is nothing in reason to 
support the distinction between the case in which a promissory note to 
executed on account of an antecedent debt and the case in which a 
note to executed at the time when money Is lent- Therefore, the learned 
Judges who decided Natir Khan 1 rightly dissented from this view. 
In Mulla & Pratt’s Commentary on the Indian Stamp Act stress is laid 
on the fact that a promissory note Is a negotiable instrument and should 
be treated as potential cash. It is stated on p. 233 that where A lends 
B £ 100 and C give* a promissory note for the amount, the presumption 

Natir - Khan, ». Ram Mohan, A. I. R. 1931 All. 183: 53 A1U14 : 
133 1. C. 307 (F. B > 

2. Lalbahadm Singh Rajpol Singh, v. Shaikh Guiam Yarn' 29 N. L R. 

HI : 144 1. C. 745 . A. L R. 1933 Nag. 57 (2). 

3. Shaamwgothan Cheuiar, v. Srinivasa Aigor, 4 M. L- W. 27 : 

A. 1. R. 1917 Mad. 108 : 31 M. L. J. 138 : 20 M. L. T. 172 s 
(1916) 2 M. W. N. 14 :40 Mad. 727 : 35 L C. 219. 

4. Mfeon Baksh, v. Bodhiya, A- I. R- 1928 All 371 : 50 All 839- 

1151 C 630 (S. bj 

5* Gulabgir. r. Nathmai, A. L R. 1932 Nag. 23 : 27 N. L. R. 327: 

137 LG 33. 
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itthte the payment by the promissory note was conditional payment* 
It appears, however, that a single transaction cannot be considered to be 
a loan and a repayment of the ban. The transaction, if a note Is treated 
as potential cash, is of the nature of a sale or assignment. If the parties 
had no intention to reducing any contract to writing and regarded 
the note as a valuable chattel, then when the note turns out to be 
valueless, a claim for return of the money may be treated as a claim 
for return of the price paid for the note : whatever the nature of the 
contract may be, the existence of the promissory note offers no obatacle 
to a suit based upon it, as there was no intention to reduce the terms 
of the contract to writing. But in cases where an intention to reduce 
the terms on the contract of loan to writing existed and the document 
in addition to being a promissory note which can be treated as potential 
cash forms a record of the contract, there is nothing to preclude the 
application of S. 91, Evidence Act. In the present case, tt very 
clearly means that the money was handed over on the undemanding 
that it would be repaid, i e , that there was a contract of loan 
and that the advance was made in pursuance of that contract* 
Very many bonds written with the sole object that they may form a 
record of a contract of loan mention the receipt of money and the 
promise to return it, and leave it to be Inferred that the money 
was given after an understanding had been reached. The document 
must then, be considered to reduce to writing the essential terms of the 
contract of loan, namely that the plaintiff agreed to make a loan and the 
defendant agreed to repay that loan. Then the parties did reduce the 
terms of the contract to the form of a document. In N2zir Khan 1 it was 
held that in such circumstances S. 91, Evidence Act, prevented proof of 
the factum of the loan ; It was remarked that except this case* no case 
was decided in which S. 91, Evidence Act, had been considered. This 
section was considered In a Bombay case 3 where stress was laid on the 
fact that there was an independent admission of the loan, although this 
admission was not made in the course of the suit and it was remarked ; 
"It is perfectly true that the terms of the contract contained in the hundi 
can, apart from the conditions which permit secondary evidence, only be 
proved by the hundi , but this does not prevent proof of the loan 
independently of the note”. In a Calcutta case 4 ban was admitted but 

l. Nazir Khan , v. Rom Mohan, A* l- R. 1931 All. 181 : S3 All f 14 ; 
133 l* C 307 IF- B ) 

2* Dhoneswar Sahu, v. R amtup Gif, A. 1. R* 1928 Pat 426: 111 1. 0. 

482 : 7 Pat. 845. 

3. Krishna#, v. R^nuxJ. 24 Bom. 360 : 2 Bom. L* R* 25* 

4 . Pramatha Nath Sanyo! , v. Dwarka Noth Oey, 23 Cal* 851. 
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payment wa* pieced. It vu considered therein that by the defendant's 
admission that he borrowed R* 200, he alao admitted that he promised 
to repay it. There was, therefore, nothing further ro be proved. In 
D haneswar Saha 1 , it wss held that the plaintiff was in the circumstances 
entitled to prove the fact of loan by evidence other than the promissory 
note. A contract is an agreement (S 10, Contract Act). “J&very promise 
and every set of promises, forming the consideration for each other, is an 
agreement 1 '. S. 2 (e) Contract Act". The contract which U reduced to 
writing in the note in the present case was then a set of promises. The 
fulfilment of one of the promises by the delivery of Rs 15,000 by the 
plaintiff to the defendant was not a term of the contract and the 
promissory note does not prevent proof of this delivery. There is no 
reason why the note should preclude the platntiff from asserting and 
proving that title to the cash remained in him when the delivery 
was made. This is what is meant by the statement quoted from 
Krishnafi * In the present case the allegation that the money 
was advanced by way of loan includes an allegation that the 
title remained In the plaintiff The defendant's pleadings made proof 
of this allegation unnecessary : his account of the relations of the parties 
may be considered an admission that if he received the money, he had 
not received it by way of gift or payment for a debt, There appears then 
to be no necessity for proof of any additional circumstances Once it is 
held that the defendant received the money and the title remained in the 
platntiff, the plaintiff is entitled to the return of the money. Moreover, the 
reasoning on which the Full Bench decision* of the Oudh Chief Court is 
based corresponds to a remarkable extent with the reasoning adopted in the 
present case that the plaintiff, though precluded from proving the terms 
of the contract, can recover the money delivered to the defendant. 
Subhedar. A. J. C., held that in Nazir Khan* which overruled the 
earlier decisions to the contrary of the same Court, the decision seems to 
have been based on the assumption that the promissory note contained 
all the terms ot the contract and that such terms included the fact of 
the advance of the loan by the plaintiff to the defendant. The following 
view cannot be subscribed which is to this effect that the fact of the 
advance of money for which a promissory note is given is a term of the 


1. Dhancsuor Sahu, v. Rammp '■ iir, A. 1. R. 1928 Pat. 426 : 111 l.C. 

482 : 7 Pat. 845. 

2. Krishna;*, v, Rafroaf, 24 Bom 360: 2 Bom* L R. 25. 

i. Kuntvar Bahadur, v. Su?a> Bakhsh , A. 1. R. 1932 Oudh. 235 ; 
139 1* C 298 (F. B.) 

4. Natri Khan, v. Ram Mohan, A. I. R- 1931 AIL 183 : 53 All. 114: 
1 13 l C. 307 (F. B.) 



S. 62 1 &V8CT o* th« section on wpootiarle instruments. 1125 

contract evidenced by the note. But the view of Srivaatava, ] , in fcTunww 
Bahadur* and of Kinkhcdc, A ] C.. i . Udaram Magniram* can be 
subscribed which is to the effec* that the proof of the fact and of the 
amount of the loan or of rhe payment of consideration is not proof of a 
term of the contract evidenced by an ordinary promissory note. At 
p. 242 of A l- R. 1£27 Nag- of UJaram's case. 3 the learned Additional 
Judicial (Commissioner makes the following very pertinent observations 
in this connexion: ‘Then again, although Ss 9! and 92. Evidence Act, 
prohibit any secondary evidence of the terms of a written contract, they do 
nor exclude proof of statement of a Uc^ recited therein Refer to this ease* 
in this connection. It, therefore, follows that although the instrument is 
not admissible to prove the specific term of the contract embodied 
therein, namely, the unconditional undertaking or promise to pay the sum 
with its interest, it could be used a« a mete acknowledgment or statement 
containing defendant's admission oi receipt oi m iney and of his own 
liability therefor to the person from whom he rook it For such a 
purpose a stamp of one anna wvts sufficient The instrument might be read 
as if it did nor contain any such worn is c or undertaking to pay. Section 70, 
Contract Act, makes it dear tnit the defendant must compensate the 
person whose nun-gratuitous act nas benefited him- The instrument of 
pro-note tailing to rake effect a* such, the creditor could certainly treat 
the contract as non-existmr and ask tor refund of consideration on the 
ground that it failed '. The invalid promissory note In the present suit does 
not moreover, mention the fact that the amount ot Rs 15,000 was 
received by the defendant from the plaintiff as a loan, It merely 
acknowledges receipt of the amount- Hven assuming then rhat the fact 
of rhe loan is a term of the contract since it is nor contained in the 
promissory note, v 91, Evidence Act, did nor debar the plaintiff- 
respondent from proving rhe fact of the loan or the advance of Rs 15,000 
to the defendant fher Tore, the conclusion is chat the plaintiff-respondent 
was rightly allowed by the lower Court to tall back on the original 
transaction and recover the amount paid by him to the defendant. 

The suit was dismissed on the ground that tn * promissory note sued 
on was inadmissible in evidence as it bore only one anna stamp instead of 
two annas stamp and that the plaintiff s case which he attempted to make 
by amendment oi the plaint, that the loan was given some eight days before 
the note, was not in fact true. Consequently the loan and the note being 
contemporaneous, the suit for the loan was not maintainable because the 
note was inadmissible : vide a previous ruling* of this Court. But the 

1. Kunwar Bahadur< v. Surd/ Boiffiffi, A 1. R. 1932 Oudh. 255 * 

139 l C. 298 (F. Bd 

2. Udaram Mogruram, v taxman Marwari, A< l. R. 1927 Nag. 241 : 

ION- LJ 45: 104 1. C- 470. 

3. Lalsing, v. Chaiiraxn, (1902) 15 C. P. L. R. 24# 

4 Muffin Sasihgoi, v, Viswaaaffia Pandara Sanadhi , A. L R. 1914 
Mid. 657: 21 L C. 864 : 38 Mad. 660. 
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question then is, whether this is a case where substantively the petitioner 
has an independent cause of action apart from the note. If he has, the 
admission of the loan in the written statement is under S 58, Evidence 
Act, sufficient to waive the requirements of further proof and to enable 
the petitioner to succeed thereon. But if there is no such cause of action, 
the mere admission of the fact by the defendant could not give him a 
cause of action and that is not a matter cured by S* 53 or any other 
section of the Evidence Act. Moreover it has been held in a Bombay 
ctsc.1 following the decisions of the Calcutta High Court, that inspire of 
waiver of proof by an admission finder S. 58, Evidence Act, a note or 
other Instrument insufficiently stamped cannot be acted upon or decree 
given upon it. Therefore It may be held that so far as admission of the 
inadmissible note is concerned, S. 5$, Evidence Act, does not avail the 
petitioner. Holding, therefore, that the loan sued for was admitted by the 
defendant in his pleadings and that, therefore, no further proof was 
required, the plaintiff petitioner was entitled to a decree . 2 

This case is fully covered by this decision . 3 Here as in that case the 
promissory note dated 14th May 1924 consists of two parts and is as 
follows : *‘1, N, promise to pay V or order, the sum of Rs 500 % with 
interest at 74 per cent peT annum ; 1 have received full consideration by 
adjustment of the sums which I owe you, namely, Rs 300, due to you by 
me on the occasion of your marriage with my grand-daughter for her 
jewels ; Rs. 200 due for cloths, silks and vessels for the sixth month 
ceremony and nuptials'*. The former part of the instrument which 
is the promissory note is inadmissible as it is insufficiently sramped But 
the latter part contains an express acknowledgment of a prior liability 
and is admissible as such to save limitation. It is found that on 2nd May 
1926 the defendant signed an entry on the promissory note, written 
In the handwriting of his son, stating that in April 1925, Rs 25 has been 
sent by money order and that Rs 12-8-0 was paid on that date making 
up Rs 37-8-0 on account of interest for one year . 4 

The plaintiff's case was that the defendant borrowed Fs 218 from 
him and gave him a handnote. He produced In support of it a paper 
which is a promise to pay Rs 218 with interest on demand, but the name 
of the person to whom it was payable is not specified. It is contended 
that the handnote not being in favour of any particular individual nor 

h Ch cnbasappa, v Lnkshmun R amchandra, 18 Bom. 369 

2* Alapati Achutaramana , v. V asireddi Jagannadham t A. 1 R. 19*3 
Mad. 117 : MO L C*833 : 64 M. L. J. 79. 

3. Rakkapan, v. Supptah , A. I R. 1930 Mad. 485 :124 1 C 53 . 

4. Vancheswara Sastri, v. Narayana Ayyar, A. I R 1933 Mad. 251(2) * 

36 M. L. W. 918; 1411C. 169* 
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even in favour of bearer was not admissible as a handhole. Hdd,* that 
it may be so. but the suit as it is framed can be tried and decided as a 
auk for loan independent ot rhe hand notes The writing can, of course, 
be used as evidence of the loan Irrespective of its being! or not being a 
promissory note as defined in the Negotiable Instruments Act. After 
reading the plaint it can be held that the suit can proceed on the basis 
of the loan. But if the writing produced by the plaintiff in support of 
his loan is proved to be fabricated, it will go a good deal against the 
plaintiff's case. 

A handnotc had been given in the case which is inadmissible and it is 
said that the general question which comes to be determined is whether 
the Small Cause Court was right in allowing parol evidence of what is 
said to be a written contract. No such question can arise in this case 
by reason of the terms of the judgment itself. From any view of the 
law, it is not denied, nor can it be, that the statement of Sir Richard 
Garth in this case 1 holds good The statement is as follows ; "When a 
cause of action for money in once complete in itself whether for goods 
sold, or for money lent, or for any other claim, and the debtor then 
gives a bill or note to the creditor for payment of the money at a future 
time, the creditor, if rhe bill or note is not paid at maturity, may always 
as a rule sue for the original consideration, provided that he has not 
endorsed or lost or parted with the bill or note"- Here the Small Cause 
Court has stated in the course of judgment first “this is a suit on an 
oral contract" and later “the factum of advance is a matter quite distinct 
from rhe terms of the handnote", and then the Small Cause Court 
appears to rely on certain authorities of this Court Later It says : 
“The plaintiff has proved that there was an independent contract to repay 
the advance". That being so, as already indicated, on any view of the 
law no objection can be taken to the judgment of the Small Cause 
Court. 1 

It was stated in the plaint that the defendants executed a promissory 
note for the sum borrowed by them but that the promissory note being 
under-stamped was not admissible. Accordingly, the plaint proceeded 
to state, the plaintiff brought his suit on the basis of the reccipr, 
simultaneously executed by the defendants and of other evidence. The 
lower Court held, on the authority of this Full Bench case,* that no 
evidence other than the promissory note could be admissible in support 

1. Tasaduq Hussain , v. Bosauan Ra», AIR. 1933 Fat. 159 ; 141 1- C. 

767. 

2. Shaft AUwtl v. Shaikh Khan, 7 CaL 256: 8 C L. R. 528. 

3. Oomoo Khan, v, Agha Arthad Khan , 146 1. C. 471: 14 P. L. T* 

651:12 Fat. 862; A. L R- 1933 Pat. 575. 
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o< the plaintiff's claim and dismissed the suit. Held,* that the learned 
Judges in the above Full Bench case drew « distinction between cases in 
which the transaction of loan is wholly independent of the promissory 
note, and those in which it is not. They insist on the promissory note 
being taken a« the sole evidence in proof of the transaction of loan, if 
the promissory note was intended by the parties to be part of the same 
transaction. In the present case it is not suggested that the transaction 
of loan was independent of the promissory note. This being so, no 
evidence can be adduced In proof of the transaction of loan except the 
promissory note which is inadmissible in evidence. The receipt is 
merely an acknowledgment of a sum of money having been received by 
the defendants as consideration of the promissory note which is therein 
referred to. Receipt of money by one person from another does not by 
Itself entitle the latter to recover it. unless it is established that the 
person receiving the money agreed expressly or impliedly to repay it to 
the person who paid it. In other words, in a suit of this kind the 
plaintiff has to establish an undertaking by the defendant to repay the 
sum of money received by him Such undertaking is contained only in 
the promissory note which is inadmissible in evidence. The receipt 
does not contain any promise to pay otherwise it should be stamped as 
a bond and would itself be inadmissible tor want of sufficient stamp 
duty. The Full Bench Case* is applicable to the circumstances ot this 
case* 

The suit which has given rise to this application was based on a 
promissory note for Rs. 270 dated llth November 1927. Admittedly the 
promissory note is insufficiently stamped and is. therefore, inadmissible 
in evidence- The lower Court decreed the claim on the ground that the 
defendants had admitted the liability. This admission consisted only in 
an admission of the genuineness of the promissory note* The promissory 
note in suit was executed in lieu of an earlier promissory note of November 
1924, which in its turn was in lieu of a promissory note dated :5th 
December 1922, It Is admitted that no consideration was paid in cash at 
the time of the execution of the promissory note in suit* The claim on 
the basis of the earlier promissory note of November 1924 and 15th 
December 1922 is barred by time. Therefore, the promissory note in suit 
being inadmissible In evidence, and the liability under the earlier 
promissory notes having been extinguished by efflux of time, the present 
suit must fail* 9 

1. Chaudhari Karan Singh, v, Lai Singh, A. I. S. 1933 AlL 104 : 

140 I. C. 117- 

2* Nazir Khan, v. Ram Mohan, A l. R. 1931 All. 183: 133 LC 
307:53 All. U4(F B ) 

3. Bhagwan B aksh, v. Parag Natain , A- i. R* 1933 Oudh* 18: 

9 0. W* N. 961:141 1 C* 296* 
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The trial Court referred to this Full Bench cate 1 for the proposition 
that the plaintiff could fat! back on the original consideration; hut that 
case clearly referred to the conaideration paid in cash on the date of the 
execution of the document and not to any conaideration paid Iona before 
the execution of the document* In thb case the allegation was that 
money was paid in cash on the date of the execution of the document, 
and as that has not been proved. It is quite clear that the auir must be 
dismissed.* 

The plaintiff based the suit on a bond bearing a stamp of Re 1 of the 
Khairagarh State. It is clear, therefore, that the bond cannot be stamped 
in British India under the provisions of $. IS, Stamp Act. nor can it be 
endorsed by the Collector under $. 32 of the Act, because such 

endorsement is forbidden by proviso lb) to that section. Held* that the 
document is admissible in evidence upon payment of the duty and 
penalty However, an opinion ran be given that, if the document could 
not be admitted under proviso (a) to S. *5, then it would be totally 
inadmissible in evidence. The plaintiff, no doubt, could sue upon the 
original claim, if in time, but the bond could not be admitted in evidence 
in support of the claim. 

I he suit was filed on an insufficiently stamped promissory note. I he 
lower Court held that no cause of action would lie on the original 
consideration and dismissed the suit without taking evidence On this 
point there is a marked conflict of judicial opinion. In this Court* 
the question arose in a case on t v: origins! side of the High Court. 
There a fiuudi ior Rs 10,000 addressed to the plaintiff's firm was handed 
by the plaintiff to defendant i who leeming it equivalent to cash, 
executed in favour of the plaintiff a promissory note for that sum. T he 
question arose, was there a cause of action independent of the note ? 
Stone, thus observes . "Had tne transaction in question stopped with 
the giving of the letter empowering defendant l to go to Madras and 
collect Rs 10, OCX) it would not be arguable but that the plaintiff had a 
cause of action springing out of the contract of loan What is there that 
makes the letter given by defendant i to the plaintiff and a promissory 
note to secure the repayment of that loan a merger or a novation 
extinguishing the earlier contract and turning these two contracts into 
one, a contract contained in a promissory note / l cannot understand 

1. Mating Kyi, v, Ma Ma Gale, A- 1. R- 1920 L» B~ 1 , 54 i. C. ”»4 : 
10 L. B. R- 55 (l\ B.) 

2* Ms Shwe Hpaw, v Du/a Hpctus A. 1- R« 1933 Rang. 161 145 1* C. 

378* 

3. Kedarmal Ra&kuruith, v, Hatiram, A- i- R. 1935 Nag. >4 : 156 [. C. 
213 : 31 N. L. R. 162. 

4« Mumgoppa Chatty* v. Nackiappa Cke ay, 67 M. L. J. 30 : 40 MJL.W. 

167 ; 155 L C< 164 • A» k EL 1934 Mad* 503. 
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under whit principle of law the first contract is to be regarded as 
extinguished*’ This Is s very emphatic statement of the law as 
understood by that learned Judge lust a few months after that decision, 
Varedachariar, J, delivering the judgment of the Bench consisting of 
himself and Burn, J*, expressed himself quite definitely, holding the 
opposite view. Ssys the learned Judge : “The note as well as the loan 
were contemporaneous and there is really no question of s definite 
anterior liability apsrt from the note - - he must be permitted to prove 
the very terms contained in the suit letter under the guise of an original 
debt. To permit him to do so will be in the very teeth of S 91, Evidence 
Act Refer to this case* also of this Court. The conflict, to which 
reference has been made above is thus brought out by these two judgments 
and an examination of the authorities will show that throughout there 
have been two radically opposite views which have found expression in 
two sets of decisions. In Pothi Reddi* the terms of a contract to repay a 
loan of money having been settled and the money paid, a promissory 
note embodying those terms was executed later in the day. The note 
was not stamped and the plaintiff was not allowed to fall back upon the 
contract evidenced by the loan- A similar view was taken in Muthu 
SattifaL* There the loan was treated as having become merged In the 
promissory note and as no suit could lie on the unstamped note, the 
plaintiff could not fall back upon the loan. In this case* Krishnan 
Pandalai. J., held, following Muthw SdMigal* and several decisions by 
tingle Judge*, that S. 91, Evidence Act, precluded the proof of the loan, 
on the ground that Us terms were reduced to writing and embodied in 
the note which became Inadmissible The learned Judge observes that 
unless the consideration for the note is both in fact and in substance 
anterior in time to its date, the lender could not be permitted to rely 
upon the original loan. In fact, the judges whose view e nds expression 
In Krishnan Pandalau ]*s judgment, seem to put the question somewhat 
thus. Wat there or was there not a completed transaction independent 
of and antecedent to, the execution of the invalid note ? If the answer be 
in the affirmative, a suit would lie on the original consideration; If in the 
negative, it would not. Turning now to the other set of decisions, it was 
held in this case* that the existence of the improperly scamped promissory 
note did not prevent the plaintiff from relying upon the original loan. The 

1. C heckaimgam Chttuar, v. PalaniapfM Chettuir, 67 M- L* J. 595 : 

1934 M. W. N- 1261 ; 58 Mad. 261 s 155 l. C. 184 ; 42 M.L. W. 
979 : A.I.R. 1935 Mad 23. 

2. Path* Reddt, v. Velayudauvan, 10 Mad. 94. 

T Muthu SaNigal, v. Vtiuanaiha Pandata Sanadhi , A. 1. R. 19)4 Mad. 

657 : 21 1. C\ 864. 38 Mad- 660. 

4* ChoiulraisWitftam PUlai, v. Srinivasa Piliai, A. I. R. 1933 Mad. 71: 

140 l. C 193. 

5* Kffishnaswami Mai, v. Rangasw ami Chatti, 7 Mad 112. 
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learned judges observed: “The cause of ecdon ‘for money lent* tees 
complete In Itself before die getting of the note, and defendants* request 
and the payment by plaintiff, which constitute the cause of action, can 
be proved Independently of the note”- In this case,* again, the plaintiff 
was allowed to sue on the original debt, the endorsement of die note 
in his favour having been found invalid. Pothi Reddi* was referred to 
in the judgment, but scarcely any attempt was made to distinguish it. 
The facts of next case* lend special significance to the judgment in that 
case. The plaintiffs there alleged that the defendant came to them on 
a certain morning and borrowed Us 400 promising to execute a promissory 
note for the amount in the evening, and that he accordingly came 
in the evening and executed an unstamped promissory note, 
representing that no stamp was available. On those facts, it was held 
that there was a completed contract Independent of the note, which 
m*isr be deemed to have been executed on account of the loan made 
previously. The facts of this case are indistinguishable from those in 
Pothi Reddi.* although two different and opposite conclusions were 
reached. In the case of Pothi Reddi* also, there was an oral promise 
made in the morning, which was followed by the note executed in the 
evening The principles bearing on this point have been fully discussed 
in the judgment of Coutts-Trotter and K. Srinivasa Ayyangar, JJ-, In 
this case.* Coutts-Trotter, J.. declares : ‘The giving of the security does 
not extinguish but merely suspends the cause of action on the original 
debt, which revives if the security be not discharged at maturity”, and 
the learned Judgetreatsthis proposition as ‘fundamental and rudimentary*. 
Srinivasa Ayyangar, J., having held that the chit was inadmissible in 
evidence, goes on to say : "If a bill or a note is given fan a contemporaneous 
deb t, there is difference of opinion, but the better opinion it that 
even in such a case the bill merely suspends the remedy, and ,does not 
operate as a discharge”. The italic words and this decision site valuable 
aathey contain an exposition of the real character of negotiable instruments. 
In this case* though the suit was not on an Invalid note, the observations 
Jn the judgment are extremely relevant. Abdur Rahim, J., says : 
“The whole contention is that because the advance of money and the 

1. Ramachandra Rao, v. Venhatargmana Ayyar, ?3 Mad. 527. 

2. Pothi Reddi, v Veiaywddflwm, 10 Mad- 94. 

3. Yarlagpdda Veer a Rag avayya, v. Ramayya, 29 Mad. Ill; 

15 M- L. J. 484. 

4. CfwUushngam CheUy, v. AnsusmaUd Chatty, A. 1- R. 1917 Mad. 

460: 34 I. C. 417. 

5. Shunmu&tnatha Chettsar, v. Srinivasa Ayyar, A. I* R. 1917 Mad. 

108 : 35 LC. 219:40 Mad. 727. 
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munition of the promissory note were simultaneous, a suit would Ue 
only on die promissory note end not on the debt evidenced by it. There 
seems to be nothing In reason in support of such a distinction*'. There 
b no necessity to refer to the observations of K. Srinivasa Atyangar, J*, 
made in the tame sense. This case was referred to with approval by 
Oldfield and Krishnan, ])♦. in a later case : see this case* tn this 
connection. Pausing here for a moment, it may be observed, that, far 
from the law being settled the other way for this Presidency, as seems 
to have been conceded in this case,* there appears to be a 
preponderance of authority In favour of the view that although the 
execution of the note U simultaneous with the loan, the lender can fall 
back upon the original consideration. This is precisely what Wallace, 
J., has said in this case* where the learned Judge, after examining 
numerous authorities, observes j '"where a promissory note is taken for 
a contemporaneous debt, the balance of opinion is that the cxccution of 
the promissory note does not discharge the debt but only suspends the 
creditor's ordinary remedy during the currency of the promissory note”. 
The other visw seems to ignore the fundamental principle, that a 
negotiable Instrument is but a conditional payment and does not 
supersede or destroy the original that springs up from the contract 
of loan. As regards Ulus, (bI, S, 91, Evidence Act. which says: “If 
a contract is contained in a bill of exchange, the bill of exchange 
must be proved", it is difficult to conceive that an illustration to 
a section of the Evidence Act could have been intended to abrogate 
or annul the well-settled rule of the English law, that a negotiable 
instrument operates only as a conditional discharge. Moreover, that 
illustration does not in fact lead to the view in support of which 
it is relied on. Its effect is no more than to exclude all proof 
other than the bill itself, when the matter to be proved is the 
contract embodied in that bill That is one thing, but it is quite a 
different thing to say that the original debt is superseded by the bill, it 
being of the very essence of a negotiable instrument that it is but a 
conditional payment; in other words, it is a payment if the bill is paid, 
the suspension lasting only so long as the bill is not overdue, and if the 
Mil has not been parted with, when it becomes due and dishonoured, the 
suspended right revives. In the cate of an invalid note, there is not even 
a conditional payment, it being a “worthless piece of paper” : see the case 

1. Chidambaram CJiettiar, v, Arsfasuami Thevan , A - !. R, 1917 Mad. 

?01 : 16 I. C. 741 : 40 Mad 5fi5, 

2. Chockalmgam Chetttar, v. Pa(aniapfa* Cheater, 67 M. L. J. 595: 

19M M, W. NT 126! * 56 Mad. 261 ; 155 l C, 184 ; 42 M. L W. 

979 ; A I. R 1935 Mad. 23. 

3 Gopala Padayachit v Rajagopal Haidu, A. 1. R. 1926 Mad. 1148 ; 

98 L C. 75, 
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of Otmdb* 1 The fallacy consists in ignoring this all important attribute of 
a negotiable instrument. The observations of Sadattva Afyar, I*, in Muthe 
Scutittal* about the doctrine ot the English law being inapplicable, fall to 
take note of the fact chat the law of negotiable instruments is not a part 
of the Indian legal system. The effect then of S. 91, Evidence Act, is 
merely to provide that the contract embodied in the bill Itselfbut that 
does not mean or imply that the bill has either destroyed or superseded 
the original right, for to hold that it does, would amount to holding that 
the rule of evidence overrides a welhsetcled principle of substantive law. 
That S. 91 does not stand in the way of the lender falling back on the 
original loan, is explained in the following judgments.*'-* Reference 
may be made in this connection to the criticism of Mulls and Pratt of the 
objection based upon S. 91. They point out in their valuable comment on 
$. 35, Stamp Act, that the true answer of the objection is that the note 
being a negotiable instrument, the law merchant treats It not as a contract 
but as potential cash and that this has been overlooked in some Indian 
decisions. It is unnecessary to go so far, as it would be safer to treat the 
bill as a contract but not having the effect of superseding the original 
right. The further note of the learned authors that the rule that a bill is 
regarded as a conditional payment, is confined to what are in strict law 
negotiable instruments emphasises the point under discussion (Mulla and 
ITatt’s Indian Stamp Act. 1930, Edn. 2, pp. 12 i and 124) The authority of 
Shakh Akbar s where Garth, C. J., has made a twofold classification first, 
where there is a completed cause of action, as, for goods sold, and 
secondly, where the cause of action is the note itself, has been weakened 
by the subsequent decisions which have carefully considered that cose. 
In this Calcutta case.* Petheram, C. distinguished that ruling (and in 
fact dissented from it, though it is not so stated) and the lender was 
allowed to sue on the implied contract arising from the loan. Sin 
Kfijhnaji Narayan* Jenkins, G. J, after observing that the lower Court 
had taken “a needlessly technical view”, refers to the judgment of 
Petheram, C. J. f who, he goes on to add, "had a wide experience and 
intimate knowledge of commercial law”. In that case again, the note 
having been inadmissible for want of a scamp, the lender was allowed to 

i. Candy, v. Varnotl. MS*1) I R & Ad. 69fi; 109 E. R. 945 : 9 L J. 
(osjkb. 7 c. 

2 Mut/iu S astigaiy v. V'lju-anatfia Pandara Sanadhi, A I. R. 1914 Mad. 

6)71:21 l C. 864 ; 3$ Mad. 660. 

3. Krishnaji Narayan, v Raftnal Manilrriumd, 24 Bom, 360 : 2 Rom. 

L. P.2S. 

4. Dhanetwar Sahu 7 v. Ramrup G ir f A. LR. 1928 Pat- 426 : 111 1.C, 

482 7 Pat. 845. 

5. Sheikh Akbar t v. Sheikh Khan, 7 Cat 256:8 C- L. R. 528. 

6- Piamaiha Nath Sandal , v. Dwarka Nadi, 23 Cal. 851. 
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sue on the original consideration. The English cues, of which Pan' is 
•o Instance, have been referred to and relied on. In some High Courts, 
a different view has prevailed : (See, for instance, the case of Nath Khan* 
which has departed from the earlier view long prevalent in that Court), 
but the correct rule based on true principle la that even where the loan is 
not antecedent to, and Independent of, the bill but is contemporaneous 
with lc, the lender, when the note turns out to be Invalid, can fall back 
upon the original contract, express or implied, arising from the loin.* 

It is enough to point out "where there is a loan independently of the 
note the creditor is not debarred from suing on the original cause of 
action by the fact (hat the cause of action arose out of the same 
transaction in the course of which the promissory note was ’ executed".* 
See this case* in this connection. 

The plaintiff sold 10 (calami of paddy at Rs 3 a kalam making a total 
of Rs. 30, to the defendants, and on the same date took from the latter 
a hand-letter, some portions of which read as follows: "We have taken 
from you on credit this day 10 itdlams of kuruval paddy at Rs. 3 a kalam 
for Rs- 30 and we have executed this hand-letter promising to pay the 
sum of rupees thirty with interest thereon at three pies per 
rupee per mensem to you or to your order" This document was 
unstamped; and being clearly a promissory note, It was inadmissible in 
evidence because it was unstamped. Held,* after referring to the 
following decisions 7- * * that a great deal must depend upon what appears 

1 . Farr, v. Price, 102 E. R. 22 . 

2. Nazir Khan, v. Ram Mohan, A. 1. R. 1931 All 181 : 113 1. C 307 • 

53 AIL 114 (F. B.) 

I. Chinnayya N aidu, v. Srinivasa Naidu, A. I. R. 1935 Mad. 206 • 

67 M. LJ. 912: 1561. C. 250. 

4. Indu Bala Daui, v. Ldkshmi Narayan Ganguly, A. 1 . R. 1935 Cal. 

102 : 60 C. L. J. 91 : 38 C. W. N. 1146 : 155 1. C- 1109. 

5- Abdul Rabbani, v. Shyam Lai, 128 1. C. 194. 

6 . Ramasu’ami Filial, v. Murugiah Padayachi, A. 1. R. 1916 Mad. 179 : 

59 Mad. 268 : 70 M- L. J. 267 : 161 I. C. 273 : 1935 M. W. n! 

855: 43 M. L. W. 145 (F. B.) 

7. Fothi Reddi. v. Velayudha Sivan, (1887) 10 Mad. 94. 

8 . Sheikh Akbar, v. Sheikh Khan, (1881) 7 Cal. 256 : 8 C. L R. 528. 

9. Mwthw Sastrigal. v. Viswanatha Pandora Sanadhi, A. I. R. 1914 

Mad. 657 ; 21 L C. 864 : 38 Mad- 660 : 26 M. L. J. 19. 

10 . Chockalingam Cheaiar, v. Patanlappa Cheutar, A. I. R. 1935 Mad 
23 : 155 L C. 184: 58 Mad. 261: 67 M. L. J. 595. 

II. Mutugappa Chatty, v. V. Nach lappa Chatty, A. I. R. 1934 

503: 155 I. C. 164 : 67 M. L. J. 912. 

(Far/tafias rtfertnc u tm n at pact) 
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on the face of the document. In tome cute* the promtaory note may 
MMe that U It given in payment for good* told and delivered. Such caaea 
do not present any difficulty because the presumption there would be 


{Reference* 12 to 33 are of (he lost page). 

12. Gopak 1 Padayachi, v. Rajagopaia Naidu, A-1- R. 1926 Mad. ] 148 : 

98 I. C. 75. 

13. Chhokaiingnam Chet ti, v. Annamaiai CheUy, A. 1. R. 1917 Mad. 

460 : 341. C. 417. 

14. Chidambaram Chettutr, v. Ay yasami Thevan. A. 1. R. 1917 Mad. 

201 s 36 L C. 741 : 40 Mad- 585 : 31 M. 1.). 401. 

15. In re, A Debtor, Ex parte, The Debtor, (1908) 1 K. B. 344 : 77 L. }. 

K, B. 409 : >2 S.). 174 : 15 Manson 1 : 98 L. T. 652- 

16. Payana Reena Swaminatha, v. Pan a JLana Palaniappa, (1914) A. C. 

618 : 83 L. J. F. C. 131 . Ill L T. 913. 

17. Maung Chit, v. Roshan. N. M. A. Kareem Oomet &. Co. A-I. R. 

1934 Rang. 389 : 152 1- C. 1038 : 12 Rang. 500 (F. B ) 

18. In re, Romer & Hatlam, (1893) 2 Q. B. 286 : 62 L. ). Q. B. 610 : 

42 W. R. 51 : 69 1.. T. 547- 

19. Dav. v. Mclea, (1889) 22 Q. B-D. 610: 58 L. J. Q. B. 293. 

53 J- P. 532 ; 37 W. R. 483 : 60 L. T. 947. 

20. Goddard & Son, v O. Brien. (1882) 9 Q. B. D- 37: 30 W. R. 549 : 

46 L T. 306. 

21. Farr, v. Price, (1800) 102 E R. 22. 

22. Tyte, v. Jones, 1 East 58n. 

23. Cohen, v. Hale, (1878) 3 Q. B D. 371 : 47 L. ). Q. H 496: 

26 W. R. 680 : 39L-T. 35. 

24. Pramathanath Sandal, v. Dwarka Nat h Dey, (1896) 23 Cal. 851. 

25. Krahna<i, v. Rajmal, (1900) 24 Bom. 360 : 2 Bom. L. R. 25. 

26. Partoiam N arain, v. Talay Singh, (1904) 26 All. 178 : 1903 A W. N. 

217. 

27* Somarqju, v. Venkatasubbarayudu, A. I- R. 1925 Mad. 351 : 85 I. C- 
389 : 20M.L. W. 943- 

28. Guru Sahu, v. Krishnamma, A. I- R. 1932 Mad. 687: 139 I. C. 

361; 36 M. L. W. 432. 

29. Chandraiekaram Pillai, v. Srinivasa Pillai, A< 1. R. 1933 Mad. V : 

140 I. C. 193 : 37 M. L- W. 723 

30. Alimone Sahiba, v. Subbarayudu, A. I R. 1932 Mad. 693 : 139 I. C- 

486 : 63 M L j. 303. 

31. Nath Khan, v. Ram Mohan, A. 1. R. 1931 Alt 183: 1331. C. 
307 t 53 All-114: 1931 A. L. J. 64(F. B.) 

Dula Meah, v. Abdul Rahman, A. 1. R. 1924 Cal. 45281 1> C. 
641: 28 C. W. N. 70- 


32 . 




mom worn UAtt- 




l Ch.lV 


that the promissory note was given to conditional payment for the good* 
•old and delivered. In other caaea it may be clear that there wae a 
completed contract before the promissory note waa given. In such cases 
evidence of that contract can be given irrespective of the promissory 
note. The position does seem to be different, however, when the 
promissory note appeaia to be part and parcel of the transaction of loan. 
Hence, to all cases Courts mutt be guided by what appears on the face 
of the promissory note. If it is expressed In such a way as to leave what 
was intended by the parties in any way to doubt, then the facts must 
settle the question- If it is dear on the face of the promissory note that 
it is the contract, then no further evidence can be permitted. Turning 
now to the suit document itself, it seems that it was given as a conditional 
payment for the paddy. This being so, the promissory note not having 
been paid on demand may be treated as dishonoured and the original 
debt thus revived. The plaintiff was, therefore, entitled to fall back upon 
the original debt. 


17. Rights under lease cannot be affected except by agreement 

by lessee s—The land In a mouza had been leased out to various lessees 
among whom were the plaintiffs holding under a registered lease. It was 
alleged that subsequently, the land was parcelled out among the lessees, 
by a person appointed by the lessors according to the acreages leased 
without regard to the boundaries prescribed in the leases already granted. 
Held, 1 that in order to affect the right of the leasees under their leases 
it would have to be shown that all the lessees entered into an agreement 
that the plots so marked out, should be substituted for those granted 
under the respective leases. Evidence showing that copies of the mao 
made by the person who was alleged to have made the above partition 
were to the possession of the plaintiffs or their lessor and that the 
boundaries laid down by him, were marked by pillars, was wholly 
insufficient to affect the title of the plaintiffs which was a registered 
title to a plot, the relevant boundary of which waa fixed by the 
lease already. 

18. Amendment of plaint t—Where original debt agreed to be paid 
by Instalments is aubequently comprised In a promissory note payable on 
demand even though the suit on promissory note is barred by Hmltstion, 
the plaint may be amended to as to base the claim on the basis of 
original debt because the original debt can be sued irrespective of 
promissory note and need no new facts for its support. This b eing so, 


1. Debrndra Nath Ghosh, v- New Thtthurya Coal Company Ltd, 
A- L R* 1910 P. C. 136 s U C. W. N. 746. 
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a suit brought within three years from die tut payment of Instalment Is 
In time* 1 Refer to the following cues*' 7 in support of the said view. 

19. Burden of proof Section C2, Contract Act. lays down that 
tf the parties to a contract agree to substitute a new contract for It, or to 
rescind or titer tt, the original contract need not be performed. But the 
party who relies on the new contract must prove that it wu supported 
by consideration: a mere promise by a creditor made at the request of 
his debtor to forbear from suing him is regarded as a voluntary promise 
end is, therefore, of no effect* Refer to this Bombay ruling.* 

It wu urged that there was no consideration so fsr as N, the 
defendant-appellant was concerned There can be no doubt that the 
onus of proving that there wu no consideration rested on N, and it is 
clear that he has failed to discharge that onus. The plaintiff had a claim 
against G’a estate which apparently was under the control of N and M. 
By accepting N’s signature and undertaking to pay off the amount due on 
the accounts, the estate of G was discharged from liability which was 
doubtless the reason why his widow’s name (M) was struck off the list 
of defendants as soon as N’ had admitted having struck the balances 10 

in a suit based on a novated contract the plaintiff must prove ;(1) 
the existence of liability under the original contract and (2) the 
extinguishment of that liability by the novated contract, referred among 

1. Official Assignee, v V. A. Kuppuwarru hlaidu, A. 1. R. 19.16 Mad. 

:-'*i5 • -'*4 M. I.. W. 258 : 7! M L 1. 240 1936 M VC' N. 912 : 

’65 I. ( . >01 (F. B.). 

1. E. B. Commercial Bank. Lid. v. Surendr a Narayan Siiha. 59 

C W. N. 1254. 

1. Weidon. v. Neat. (1887) 19 Q. B- D- 394 : 56 L, 1. Q. B. 62l : 

! ‘5 W. I*. 8 0. 

4. Charan Das. v. Amir Khan, 25 C. '-V- N. 289 : 1 ‘ M. L W. 49 : 

18 A. ! | Ii:9> : 22 B. L. R H?C : 3 l\ W . R. 1921 : 

3*-> M L )■ 194 . 1 R. 1921 I’. C. 40 . 5? l.C 606 . 4? I. A 

255. 48 Til. 1!0.28 M. i. T- 149.-2U-! R. 124 <P. (. .) 

5. Zahoor Air, v Ml. Ra’la Koer, U866-6?) 1 i M- 1. A- 468 (P. ( ,/■ 

t>. Mating PoChein, v C. R. V. V. V, Chettiyar, A. 1. R. 1935 Rang. 

282 ; 158 * C. 533 

7. Sevugon Chetty, v. Krishna Ayyangar, 36 Mad. 378 : 13 1. C> 268 : 

22 M l ] 139- 

8. Chhdbi Das, v. Messu, A 1. R. 1914 Lah. 121 : 4 P. R. 1914 : 

243 P. L R. 1913: 145 P. W R. 1913: 19 L C. 981 : 

207 P. W. R. 1913. 

9. Tribak Gangadhat, v Bhagwan Dos, 23 Bom. 348. 

10. Nihal Choruf, v. Dal Singh, A. I.R. 1932 Uh. 135: 32 P. L. R. 

874.136 LC. 17. 
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other c met to Cttaal and Scarf.* This propoeition need not be 
disputed end is also recognised in S. 62, Contract Act-* 

20. limitation j— -A balance of account signed by thedefendant and 
stating as payable a rate of interest diderent from that usually charted 
in the previous accounts is a new contract upon which a suit may be 
based and the period of limitation for such suit is 6 years under Art. 64, 
Limitation Act, as altered in the Punjab Loans Limitation Act.* 

The plaintiffs brought a suit on a promissory note, dated 4th August 
1909, payable on demand. On that date, however, a writing was given 
by the drawer as follows : “Ten months’ time for payment from die date 
of the promote has been fixed for this note”. Thus this writing was in 
the words of Art. 73, Sch. 1, Limitation Act, accompanied by a writing 
postponing the right to sue for ten months. The present suit was 
brought on 30th June 191$, more than three years from the date of the 
promissory note, 4th August 1909, but within the limitation period 
of three years from the expiry of the ten months' period and within 
the period of extension given by the provisions of S. 4, Limitation Act, 
which permits the plaintiff to institute a suit on the day on which the 
Court t e-opens if the time expired during the vacation of the Court. 
The following question was referred to the Full Bench for decision : 
What Article of the Limitation Act applies to the suit on the promissory 
note sued on and when did the period for calculation of limitation 
begin? Held,* that Art. 80 is the Article applicable, and that time 
began to run from the expiry of the period fixed in the writing. Such 
an agreement to give time is operative in India under Se. 62 and 63, 
Contract Act, and is recognized by the legislature In Art. 73, Limitation 
Act, which excludes on demand bills and notes from the operation of 
the Article when they are accompanied by any writing restraining or 
postponing the right to sue. Lastly, such agreements appear to be 
expressly saved by the provision in S. 32, Negotiable Instruments Act, 
which provides that notes and bills are payable at maturity according 
to the apparent tenor of the note or acceptance only in the aba enc* 
of a contract to the contrary, thus expressly recognising that such a 

1. Ciuon, v. James C hadley, (1624) 3 B- & C. 591 ; 107 E. R. 853. 

2. So art. v. /online, (1882) 7 A- C. 345 -. 51 L. J. Q. B. 612 : 47 L. T. 

258 : 30 W. R. 893. 

3. Raja Shiba Prasad Singh, v. Tinconri Banerji, A. I. EL 1939 Pat. 

477 : 183 1. C. 855 : 5 B. R. 999. 

4. Makhan Lot, v. Ganuhi Lai, A. 1. R. 1915 Lah. 402 : 30 l. C. 84 : 

42 P. R. 1915 * 130 P. W. EL 1915 :49 P. L. R. 1916. 

5. A> I. S. A. AnnamaW Cheay, v. S- V. Vtlajudu Nodar, A. I EL 

1917 Mad. 539 i 32 LC 8691 19 M. L.T. 62 : 3 M. L W. 38: 
30 M. L L 51: (19161 1 M. W. N. 93 1 39 Mad. 129 CF. &) 
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contract may postpone tile date of payment. The following two 
cate*V* must be treated as no longer law. 

A talc based upon two hmdis payable in 30 days from the date of 
execution was brought more than three years from the date of the htcadif 
but within three years from the expiry of the month within which the 
hmdis were payable. The hundi* were not properly stamped and were* 
therefore, inadmissible in evidence. Held, 3 that assuming the plaintiff 
could maintain the suit for the original consideration, the suit not having 
been brought within three years from the date of payment of the original 
consideration, must be held to be barred by limitation. 

The lower Court has definitely held that there was novation of 
contract and that the defendant promised to pay the sum to the plaintiff 
within a month and that promise was given on the 1st November 1921. 
Clearly, therefore, a fresh and independent cause of action accrued to the 
plaintiff against the defendant on 1st December 1921—the day on which 
the new promise is broken.* 

In a Full Bench case s of this Court it is mentioned that the word 
“compensation* is used in the same sense in Art 115, Limitation Act m 
in $. 73, Contract Act. and compensation was further defined as denoting 
a sum of money payable to a person on account of the loss or damage 
caused to him by the breach of a contract. In an Allahabad case* it was 
a suit to recover commission by a broker for services rendered and in 
this Privy Council case 7 it was a suit for royalties due under a lease. 
These two authorities are, therefore, remote in their facts from the 
present case. A much nearer authority is this Bombay case* which was 
a case under Art. 116. It was held that a suit to recover a specific sum 

1. Simon, v. Hakim Mahomed Sheriff, 19 Mad. ^68. 

2. Somasundarum Chcuiar, v. Narasimha Chariar, 29 Mad- 212. 

3. Cabinda Kumar Sur , v. Ram Chandra B hatlacharjee, A. I. R« 1919 
Cal. 347 : 5! 1. C 945 : 29 C. L. J 508* 

4 Mendi Lai, v. Ram Chander, A. 1. R* 1925 Oudh. 632 (2) : 86 U C. 

m 

5 Ghasita, v. Sar/uddin, A. 1 R 1922 Lah. 198 : 66 1. C. 490 1 2 Lah. 

176 (F. B ) 

6. Sashii Chandra , v. Gown Shankar , A. L R. 1917 All. 466 14 A. L ). 

873; 39 \1L 81 : 36 1. C. 371. 

7 Tricomdaf Qwverji, v. Goptmuh fin, 15 A. J.. ]. 217 : 19 B. L. R. 

450 - 25 C. L. J. 279 ; 21 C. W. N. 577 : 32 M. L. J. 357 : 

A. I R. 1916 P C. 182 ; 39 l C. 156 : 44 1. A. 65 : 44 Cal. 

759 : 21 M* L- T. 262 : 5 M L. W. 654 : (1917) M. W. N. 363 : 

iP.LW. 262 

6 Ganesh fCnshan, v, Madho Rao Ratyt, 6 Bom. 75. 
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of money due upon a regteteted bond or other written contract i* a »uit 
for compensation for breach of contract. The ruling followed these two 
case*'-* end the principle quoted above is equally applicable to cases 
falling under Art- 116. There is no doubt that in the event of the breach 
of the contract embodied in the document, no remedy but a suit for 
compensation could lie, since the plaintiff could not fall back on the 
original account. A contract to pay money, if not fulfilled, causes loas 
for which the proper compensation is a decree to pay the amount 
promited. On this view It would be held that on a breach of the 
contract embodied in the document the suit is covered by Art. 115, which 
is itself an Article of residuary character intended to cover all cases of 
breach of contract not otherwise provided for in the schedule. The suit 
of the plaintiff Is, therefore, time-barred and has rightly been dismissed.* 

63. Every promisee may dispense with or remit, wholly 
Promise* may dispen** or in part, the performance of the promise 

with or remit performance , . 

of promise. made to him, or may extend the time for 

such performance, or may accept instead of it any satisfaction 
which he thinks fit. 


Illustrations. 

■ (a) A {Homines to paint a picture for B« B afterwards forbid* him to do no. A »* no 

longer bound to perform the promise. 

(/>} A owe* B 1,000 rupees. A pays to B, and B accept*, in satisfaction of the whole 
debt r.ooo rupee* paid at the time and place at which the t,oon rupee* were payable. 
The whole debt is discharged. 

(O A owes B j.ooo rupees. C pap to B 1.000 rupees, and It accepts them, in 
•ttitfftction of his claim on A. This payment is a discharge of the whole claim. 

(/) A owes B, under a contract, a sum of money, the amount of which has not been 
ascertained. A without ascertaining the amount gives to B, and B,in satisfaction thereof, 
accepts, the sum of a.oou rupee*. This i* a discharge of the whole debt, whatever may be 
its amount. 

{*) A owes H 2*000 rupees, and is also indebted to other creditor*. A makes an 
arrangement with his creditor*, including B to pay them a (composition)* of eight annas 
in the rupee upon their respective demands. Payment to B of 1,000 rupees i« a discharge 
of B's demand. 

- * ThU word was substituted for the word “compensation" by S. a and Sch. II 
of ihe Amending Act, 1891 (Xll of 1891). 

1. Nobu Coomar, v. Shumullkk, 6 Cal. 94.6 C- L. R. 759- 
L Gown Sfumkar, v. Sum. 3 AII. 276. 

3. Bhaitii National Bank, Ltd, v. Ruhun Lai, A- I. R. 1932 Lah. 212 
33 P l. R. 42 : 135 I.C. 673. 
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I. Scope Assuming the Division Court to he right in its finding 
that the first defendant on the 11 th May, 1897, promised to give the 
ptaintill four days' time, the question arises, what is the legal effect of 
such a promise It would be a promise by a mortgagee having a power 
of sale ro forbear from the exercise of the power for four day*. Now 
there was admittedly r»u consideration for the promise, no benefit to the 
mortgagee or detriment to the mortgagor ; the arrangement was exclusively 
tor the mortgagor’s advantage. The plaintiff sought ro meet this 
difficulty by relying on S- hi which provides that every promisee may 
extend the time for performance of the promise made ro him, and on 
the decision in Dtivi * 1 where it was held that an agreement extending the 
time for the performance of contract falling under S. 6 $ does not require 
consideration to support it- Without expressing any opinion upon 
tiiat proposition* ir apnears that S. 63 does not apply to the present 
case. It occurs in a group at sections headed “Contracts which 
need not he performed", and it enables a promisor, where the rime 
tor performance of his promise has been extended by the promisee, 
to plead such extension in answer to a demand for performance at the 
time fixed by the contract The extended time is substituted In die 
contract for the original time. Now, in the contract of mortgage, the 
time for performance of the mortgagor's promise was the due date, the 
28th December 1896- No extension or alteration of the time was 
ever made by the mortgagee. Under the deed the power of sale was 
not to be exercised unless default should be made in payment of the 
principal debt on the due date, and until three months after notice In 
writing requiring such payment had been served on the mortgagor. No 
payment was made on the due date The necessary notice in writing 

1. Davis, v« Cundasami, 19 Mad- 398* 
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was given on the 8th January, 1897. In April the three months expired, 
and the power of sale thereupon became exercisable under die deed and 
under S. 69 of the Transfer of Property Act, IV of 1882. On the 
28th April the mortgagee advertised the property to be sold on the 
12th May. That was the state of things existing on the 11th May, when 
the mortgagee's agreement to give four days' time is alleged to have been 
made. Up to that date it is not suggested that there was any extension 
of time* Now, assume that on the 11 th May the mortgagee promised to 
give the mortgagor four days* time, and meanwhile to postpone the sale 
Such a promise no doubt involved a forbearance of the exercise of the 
power of sale, and a consequent extension for the same period of 
the mortgagor’s right to redeem, which may always be exercised 
up to the moment of sale. But it was not an extension of the 
time for the performance of the mortgagor's promise to pay the 
mortgage-debt as fixed in the deed, in the. sense in which the 
expression 'time for performance of the promise* is used in S. 63. The 
time for performance in that sense never ceased to be the 28th December, 
1896. After that date the mortgagor was still bound to pay the 
debt and could have redeemed on payment, although the time for 
performance had passed. To say that a promise by the mortgagee on 
the 11th May to postpone the sale would extend the time for 
performance of the mortgagor’s promise under the contract, is as 
incorrect as to say that on the 10th May there were still two days within 
which the mortgagor's promise might be performed. The time for 
performance of the contract must not be confounded with the time 
within which* notwithstanding default in performance, the mortgagor 
in default might still redeem. It follows that the mortgagee’s agreement 
of the llth May, if made, was not an extension of the time for 
performance of the mortgagor’s promise to him, but an agreement to 
refrain from exercising for a stated period the right of sale arising from 
non-performance* That being so, S, 6* does not apply- The facts in 
Daub 1 were totally different. A case much more nearly resembling the 
present is the case of Williams.* It appears that if, contrary to the 
aforesaid conclusion regarding the question of fact, the first defendant 
agreed on the lich May to give the plaintiff four days’ time and to 
postpone the sale, the agreement was not binding on him, because there 
was no consideration to support It.* 

The agreement Into which the parties entered in settlement of their 
dispute has been sanctioned by the Court, and their relation is now 
defined by the decree of the Court. They stand in the position of a 
decree-holder and judgment-debtor, and it is plain that in case of this 

1 . Davis, v, Cundtuanu, 19 Mad. 398, 

& Williams v. Stem, (1879) 5 Q. B. D- 409* 

3- Trimbak Gangadhat Ranadt , v. Bhagwandas Mulchand, (1898) 
23 Bcmii* 348. 



description 5. 63 cannot be deemed to here any application because to to 
pitta that the parties of the present stilt do not stand In the relation of 
promisor and promisee, 1 

A mortgagee, desirous of getting in the outstanding debts, made an 
oral offer to the mortga?i>rs that he would accept the principal money 
in full satisfaction of the mortgage-debt foregoing the interest that had 
accrued tor some three years. The mortgagors accepted the offer and 
tried to raise the money but they could not raise it and no tender of 
the principal money was made to the mortgagee Held,* that evidence 
as to the oral agreement was really inadmissible in view of the provisions 
of 5. 92, Prov. 4, Evidence Act. But there Is a contention that an oral 
agreement to forego interest can be enforced. If the mortgagors had 
actually paid up the principal money at the time and had thereupon 
obtained a discharge in full of the mortgage debt, they could doubtleas 
under S. 63, Contract Act, rely on such discharge as a good defence 
if the mortgagees were afterwards to sue them for the Interest* But 
In the present case there was no such payment and no such discharge 
and the provisions of $. 63, Contract Act, cannot affect the application 
of S. 92, Evidence Act, ro the oral agreement, which was nor carried 
out. 

In this Bombay case* Chief justice Jenkins deals with S. 63, and holds 
that the promisee mentioned in S. 61 can only do the acts he is by that 
section empowered to do, if there be an agreement (as defined by S. 2 (e) 
amongst the parties to that effect. At p. 72 of the report of this case the 
learned judge is reported to have expressed himself thus : “Therefore it is 
held that, assuming that there was a legal resolution, and that it was 
communicated as alleged, still, inasmuch as a dispensation or remission 
under S. 63 requires an agreement or contract, the resolution was of no 
legal effect since the provision of S. 30, Bombay Act 2, 1884# have not 
been observed'’. With this their Lordships are unable to agree The 
language of the section does not refer to any such agreement and ought 
not to be enlarged by any implication of English doctrines. On this they 
agree with the learned judges of the High Court of Lahore. The relevant 
portion of the judgment of the Lahore High Court in F. A. 621 of 1924, 
decided on 5th January 1925 by Harrison and Campbell, JJ., Is as follows : 
“The third defence is that the plaintiff had dispensed with and remitted 


1* Debendru tiarain S’nHa, v. Sou undid Mohan Sinha, A, 1, R. 1914 
Cal. 697:24 1. C 391. 

2. Moung Shwe Min, v. Chetty Firm of A* M», A. 1. R. 1918 L. B. 70 ; 

43 L C. 913. 

3 . Aboji Sitatom ModoJt» v. Ttimbak Municipality, 28 Bom* 66 : 5 Bom* 

L. R. 689. 



the performance of the promise, an d for this reason also the defendant 
was absolved from delivering the goods. The position is similar, but not 
the same as that taken up under $. )>. f or whereas S, W is an enabling 
section which entitles the promisee to take action on an anticipatory 
breach, S 63 creates a defence for him as defendant if the other side, 
after remitting the performance, subsequently tries to enforce it It is 
urged that in spite of the fact that thin section comes under the heading 
of ‘‘Contract* which need not be performed", it has no applicability to 
any case of contract where there are reciprocal promise He defines hi* 
posttion by saying that the section applies only to unilateral premises 
enforceable under rhe Conrrtct *\cr without any obligation on the 
other side but can give no instance of such a unilateral promise except a 
debt as described in Ulus (b), (c), (i) and U) ani he can give no reason 
for supposing that these debts were without insider at ion, nor explain 
how they would be enforceable at all under the contract or any other act 
if they were. It is contended that Ulus (a) refers to a case where there 
was no sort of contract and no consideration But the contention ignores 
the wording ot this illustration which is * A promises to paint a picture for 
IV' and not 1 promises to paint a picture of B*' and it is stated that before 
such a remission can have any effect it must be definitely accepted hf the 
other side, relying on rhe view taken its Afiuji Siitiiam Moduli. 1 The view 
therein expressed cannot be accepted rhe section i« a clear departure 
from the English law on the subject and not only this, a very wise 
departure and specially suited to the conditions of this country* It Is 
clear that the section Is nor to be used bv a plaintiff as creating a cause* of 
action and that it does nor entitle the remitter to improve im own 
position and to enlarge time or make a remission to the detriment of rhe 
other side, but whether the remission be accepted in *o many words or 
not. it create* a plea which a defendant can always urge to m. etnn 
action. It doe* not contradict or vary the provisions of 1 . W by 
dispensing with action by the other side before the institution of a suit. 
The remittance can never, by itself, entitle a party to sue, but tt does 
afford a protective pica and enables a defendant to meet a suit 
institutes.! by rhe remitter The authorities relied upon leal 
with the converse proposition when a man tries to take advantage 
of a remittance or the extension of time given by himself to 
improve his position and to prove that this unilateral act has borne 
fruit to his advantage. This of course can never be allowed, hut the 
section does empower s defendant to take advantage of a concession 
made by the plaintiff and to plead that he could not be expected to do 
what he had been definitely told he need not do, and that he is absolved 

Aim Sildtam Modafc, v, Trimbok Municipality, 78 Bom. 6t> : 

5 Bom. L R. 689. 



S.63 | 

He need not prove corntdermtion for the abtolution end this la made •« 
cleat as day by the wording of the illustrations”.’ 

An agreement was arrived at between partners in a firm that 
partnership be dissolved and K, one of the partners should purchase the 
concern and after payment of partnership debts out of the consideration 
distribute the balance between several partners according to their shares. 
A notice was sent by a promisee calling upon K to get the sale deed 
executed by paying agreed amount and saying further that if he did not 
do that understanding that he was not willing to abide by settlement and 
considering it to be cancelled, a claim would be brought against him for 
renditon of accounts. Held,® that rhe language of the notice does not 
warrant the construction thic it imequivocably cancelled rhe contract 
and that it did not in any way debar the plaintiff from enforcing the 
contract specifically 

After’taking into consideration the following rulings, 3 '* it is held 
that S- 65, Indian Contract Act, has nothing to do with the interpretation 
ot S 9^, Evidence Act. In some cases, where the promisee exercises 
any ot the privileges given him under S. 63, Indian Contract Act, with 
the consent of the promisor, the act may amount to a variance, etc., of 
the terms of the original contract, and, in that case, unless the variance 
is made hv a document in writing, evidence would not be admissible to 
prove the face For example, where the mortgagee agrees to extend the 
time for payment, it the promise is merely oral, and if the mortgage is by 
a registered document, the promise cannot hr proved by oral evidence 
Hut in the case of a satisfaction of the debt or remission of a part of the 

!. OJiJiunna Mai-Rum Nf.il/ 1 , v. Firm Mooi Cfuxnd-R/xm Bhagal, A- 1 , R. 

1928 r. r\ 96; 5 a W. N. 466 : 76 A l J 603 : 30 B. L R. 

8 37 : 47 C l • I 503 32 C. W. N. 738 : 29 P L R 353 : 

108 l C 678 S3 l. A. <54 : 55 M. 1.. J. I 28 M. L. W 251 : 

9 I ah. 510. 

I Pamshram, v. Shrirum, A. ). R. 1929 Nag- 321 : lIK l C\ 477 . 

3 lagannotfi, v. Shankar, A- b R. 1920 Bom. IIS (2) ; 22 B. I,. R 

39-44 Bom. 65 54 I C 689 

4. Sukhhi fLimhakas, v htha Ofxiiithet. 30 B 1. R H 55 : US | C. 

38.’ . A. I R 1928 Bom- 522. 

5. G. P. MalfafifKi, v. Na&a Chetty, 8 M. L- W 522 . A. 1. R 1919 

Mad. 83> : 35 M L. J. 555 . 24 M. L- T, 400 . 1913 M. W. N 

719 : 42 Mad. 41 48 1 . C. 158. 

6 . Balam, v. Sadireddi , A 1. R* 1928 Mad. 233 (U : 53 M. L |. 863 

107 1. C. 417. 

7. Jh abba Singh, v. Chajju, 24 A. L. J. 548 : A. I. R. 1926 All. 445 : 

94 l. C. 169. 

8 . Jwaia Prasad, v. Mohan L at, 24 A. L. J. 839 ; A. I R. 1926 AIL 

693 ; 97 1. C. 162 t 48 A1L70S. 
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debt there is no contradicting, or varying* or adding to, or subtracting 
from the terms of the contract, and oral evidence may be adduced to 
prove the payment of a part of the debt and remission of the balance 
Pot In that case it would not be the plea of the mortgagor that the 
mortgagee is not entitled to the whole of his money. On the other 
hand, his plea would amount to this: that although the mortgagee was 
entitled to the whole of the money, he. In consideration of prompt 
payment of a certain amount (and for othrr possible consideration), 
agreed to accept a part in satisfaction of the full promise. 1 

A mortgage bond provided for a higher rate of interest, 9 p. c per 
annum In default of payment at the original rate, p. c. per annum* 
On default the mortgagor In the mortgagee’s suit, pleaded an oral 
agreement to the effect, that the mortgagee agreed to waive the default 
and to waive his right for future higher interest. The lower Courts had 
shut out the evidence as to this agreement Held , a that the application 
of S. 92, Evidence Act, is only called for in so far as the alleged agreement 
it put forward in variation of the original contract of mortgage. So far as 
the alleged arrangement is advanced as imposing any legal obligation on 
the mortgagee to accept a lower rate of interest than that specified In the 
contract. It tantamount! to a binding agreement that the penalty clause 
is inoperative and, therefore, is a variation of the contract and proof of 
it is inadmissible ; but in so far as it is put forward merely as a promise 
of grace imposing no legal obligation, S. 92 cannot be any bar and 
evidence of it relevant, so far as may be, to probabilize the alleged 
acceptance of a lesser rate of interest. Since no legal obligation to accept 
the less amount can be proved the only value as evidence of such an 
arrangement would be to support other independent evidence that such 
leas amount was actually accepted, not on account or in part payment, 
but in satisfaction of a larger amount due ; and the crucial evidence In 
the case would not he evidence of the arrangement* but evidence 
of such actual acceptance in satisfaction. To state the proposition 
of law in another form* if the evidence of such acceptance cannot 
be understood or will not prove the acceptance without evidence 
that the mortgagee was under a legal obligation so to accept* the 
evidence is inadmissible; but if it can be understood and proved 
without proof that the mortgagee was under such legal obligation, there 
is nothing in £ 92, to prevent the admission of such evidence. By 
way of example. Ulus, (e), S. 63, Contract Act, may be dted* that 
evidence of a composition arrangement made with creditors, by which 
(hey agree to receive less than the sums due to them, can be admitted 

1 , Collector of Etah> v. Kiihoti LaL A. I. R. 1930 All. 721: 1930 
A. L.). 1193 : 127 L C. 443 (F. B.) 

L Vaidyaiuoha Rao, v. Kandappa Cketty t A. i R. 1951 Mad. 636 : 
132 1. G 292 : 33 ht L. W. 517.61 M. L. J. 556 : 54 Mad. 809, 




to explain receipt of a less sum in full discharge of a debt due. S* 65* 
Contract Act, is clearly in point as it applies to this case. It 
is obviously intended to apply not to cases where the whole contract has 
been supplanted by a new one bscauss then it will be superfluous, but 
to cases where the contract subsists, but there is a voluntary remission 
of performance of some promise in it, for example, 3 remission of part of 
the debt at the time when it becomes payable. $. 63 will not be 
extended to cover a case of a binding promise to dispense with or remit 
performance in the future unless that waiver is made the subject of a 
fresh contract, because then S. 92, Evidence Act, will stand in the way. 
The case of Collects r of Etakl U in point and supports the above 
conclusion It relies inter alia on a Madras case* but this Madras ruling 
can be distinguished from the present, is that there the remission was 
accepted in discharge of the whole contract while In the above 
Allahabad case remission was from time to time accepted in payment 
of parts of the contract, leaving the contract still alive. This Full 
Madras Bench case* follows previous rulings 3,4 of its own Court. 
There is one Bombay ruling* but this ruling has been dissented from in 
various other cases, twice by the Calcutta High Court and several 
times by Madras High Court*- ,0 and these arc in consonance with the 
Privy Council view 11 Now, to sum up this point : there is nothing 
to prevent proot of actual waiver of past breaches whether or not 


). Collector of EtuJi, v. Kishore Lai, 1930 A. L- }. 1193: 127 I, C. 
443 : 53 AU. 157 : A-1. R. 1930 All. 721. 

2. MeUcippa v. Matum Nagu Chctii, A. I, R. 1919 Mad. 833. 

35 M L ). 553 : 24 M. L T. 400 ; 1918 M. W. N. 7191 
5 M. L. W. 522 : 42 Mad. 41 : 48 I. C 158 (F. B.) 

3. (iosoii Suhba Rao, v. Varigonda Narasimham. 27 Mad, 368. 

4‘ yegnanatayana Ayyar, v. Suppan Chetty, A. 1. R. 1927 Mad 
111! ID: 52 M. L ]. 224 : 100 I. C. 54. 

5. Jagannath, v. Shankar, A. I. R. 1920 Bom. 115 (2> : 22 B. 1 R 

39 44 Bom 55 : 54 1, C 689. 

6. Balasundara 'Naicktr , v Ranganatha Ayyar, 30 M. LW ’93 

A 1. R. .929 Mad. 794. 


7. Ramanathan Cheuiar, v Sethuiaman Medigc Rao Sahib , 27 M 1 W 
47 : 107 1. C 808 : A- 1 R. 1928 Mad. 382. 


8. KetampaUi Unni Karup, v. J. V. Muihoiakuui, 26 Mad. 195. 

9. K . Bapamma, v. K Krishtamma, 30 Mad 231 : 17 M. L. J. 30- 


10. Neetamani Patnaik Mututdi, v■ Shukadeva Behan, A- 1. R. 1920 

Mad. 742 (2) : 12 M- L. W. 269 . 43 Mad. 803,60 1. C. 255. 

11. Chenna Mai Ram Nath, v, fim Moot Cfuuid Ram Bhaeat. 

28 M- L W. 251 : 9 Lah. 510 : 5 O. W. N. 466 : 26 A- L. l.“ 
30 B. C R-837 r 47 C- L. J. 503 : 32 C. W. N. 738: 29 P. L. R. 

« 3 t ! I 5 , if L 1 : A 1 R * 1928 p c - 99: 108 I. C. 678 : 
55 L A. 154. 
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this It in pursuance of a promise to waive or not. A promise of grace to 
waive future breaches may be proved but is of no value unless 
performance has been actually waived. A binding agreement to waive 
future performance cannot be proved. Two points arise first, whether 
in the case of a remission of payment S. 6$, is restricted to case* 
where by the remission the whole contract is discharged and 
extinguished, and, secondly, whether the case now put forward 
by the mortgagor was pleaded in the lower < Amrt and ought 
to be allowed to be pleaded here As to the first point, it is contended 
that the mortgage debt is Indivisible and cannot be discharged in part, 
and that, therefore* there cannot be a remission of part of the amount due 
under the contract unless thereby the contract as a whole is discharged 
But S. 63, on the face of it contains no such restriction and its 
applicability would seem to arise on any and every occasion on which 
any sum becomes due atul payable under the contract Any sum which 
becomes payable can prima facie be the subject of remission and thsre 
seems no reasonable ground for holding that in law a mortgagee can as 
of grace remit under S. 63 only when the whole contract is thereby 
extinguished. There is no reported authority tor such a proposition. 
On the contrary the case reported in Karainpalti L/nni Karup' is one 
where the acceptance of a less amount than the lease amount for the 
first year of lease was held binding although the lease was still current. 
So in Bapamnwi* rhe acceptance of possession of land in discharge of a 
debt for maintenance arrears was held provable although the whole 
obligation to pay maintenance was not thereby discharged Hence, there 
is no substance in this contention of the respondent. \s to the second 
point the word used in the pleadings to describe the alleged agreement is 
“waiver* and the waiver Is related not only to the past but the future 
Waiver of a ground of forfeiture or breach ot a term or condition in a 
contract arises when one parry with knowledge ot rite fact giving rise to 
the forfeiture or the breach Joes or says something which expressly or 
by implication shows an intention to treat the thing which might be 
forfeited as subsisting or the breach as given. It assumed a ground of 
forfeiture of a breach. The intention once expressed rise waiver is 
complete. It is apparent, therefore, that “waiver*’ is not entirely apt to 
describe a remission which falls within S ts3, Contract Act. Further, 
even if there is a waiver that will operate as to further breaches it is clear 
that such a "waiver** would amount to a variation of the contract. In the 
present case the alleged remission assumes that the old liability to 
pay 9 p, c. continues The creditor receives the 7 Ms p* c. There is thus 
no question of a breach forgiven. 

1 KemmpaUi Unni Karup, v. T. V Muihorjicutii, 26 Mad. 195. 

2- K* Bapamma, v. K. Kmhiamma, 30 Mad. 251 : 17 M. U J. 30. 
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A promisor executed a promissory note to reimburse the promisee for 
lots on account of breach of contra.-r for sale and a receipt for one of 
the payments under promissory no‘c recites! that if the amount was not 
paid by particular date the holder shall take legal remedy and realise it 
Held ' rhat there was no such agreement rhat rue original cause of action 
should be revived It the payment was nor made by that date If on a 
breach ot contract tor sale the seller sells the chattels under the seller’s 
remedy against the buv.*r and ascertain** the amount of loss and settles 
the amount to be received from the buyer* by obtaining a promissory note 
for the same* the remedy tor me oreach of contract merges in the 
ascertained debt and S A ippiLfS 

A case falling under S h> no fresh consideration is necessary, is now 
well settled as appears from the following ruling*’ 3 provided time is not 
of the csscnt:-.: of rhe * >ntract, extontion can be granted after the date for 
the performance or • u* promise has expired. - 

by ■' \’/ v.'mnu't \ct, every promisor may dispense with or remit 

w holly nr in p**T th.» perform*! nee of the promise made to him or may 
accept insfea i of r any «atisisction which he thinks tic This section 
makes a wi lc d. -pareore ffijm the Unglish law inasmuch as it docs not 
refer ro any agrv“nen! and valuable consideration, ft should nor, 
therefor-..- h > toy implication of English doctrine* Refer ro 

this rrtvv ■ 'mncP ruling in this connection. 

in S 0 ‘ a promisee may accept insteui of performance of the promise 
made to him any si', is* action which he thinks fit k is no doubt true 
riiai v.v: original u »se ot action is non discharged so long as the 
satisfaction agn-cd upon remains executory, but if it can be shown that 
w h.tt i:u: creditor x’cepred in sotisiactlon w as the debtor’s promise and 
not rh' periormanci- of rhat promise, the original cause of action is 
discharged from ::v n <u* jcu tuv promise was made Halsbury’s Laws 
or England *Hai»sha;n edition), Vol 7, Para J!2. which is based on the 

1 Sa km oh an d Shamji, v Ismail Husein , A- l. R* 1931 Rang. 189 : 

131 I- C. 510. 

2. .Jugd Kishore , v, Chari & Cu,» A. 1. R. 1927 All- 451 t 101 I. C. 
643:49 All 599. 

> Chimmx Mol Rum Nath, v- Moot Chand Ram Bhagai, A- l. R. 1928 
P. T 99 : 108 l. C 678 s 55 l A- 154 - 9 Lah. 510. 

4. Muhudeo Prasad Singh, v. Mathura Chaudhuri , A» 1- R. 1931 AH. 

589 (1) : 1931 A. L- J- 295 5 132 L C 321. 

5- Nw Skmdafd Bank Ltd, v. P robodh Chandra Chakarwtrty, A. 1 R. 
1941 Cal 87 : 45 C, W. N. 830: HR, 1941-2 Cal. 237 : 
].C 
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dictum of Lord Atkinson in the case of Mcrrris 1 The plaintiffs in this case 
accepted the defendants' promise to pay what might be found due in 
accordance with the decision in the other case, and the original cause of 
action was thus discharged. The view expressed In the case of Koilman* 
can be subscribed that where an agreement has been made between the 
parties after the breach of a contract, it may be enforced under S. 65 of 
the Contract Act.* 

2 Applicability of > 92, Evidence Act, to cases falling under 

***» 62 and 63:—In the present appeal $ 63, Contract Act, was 
referred to and contrasted with S. 62 It is said that what was set up in 
the case of Khub Lai* was an agreement within the terms of S* 62* 
Contract Act, to substitute a new contract for an existing one or to 
rescind or alter the existing one Now such an agreement is clearly 
within the terms of $ 92, Evidence Act. and cannot be proved by 
anything other than a registered document On the other haod, cases 
which fall within S. 63, Contract Act, are not agreements varying the 
original terms or substituting a new contract. In these cases S. 92, 
Evidence Act, has no application. Section 63, Contract Act, provides 
that every promisee may dispense with or remit, wholly or In part, the 
performance of the promise made to him or may extend the time for 
•uch performance, or may accept instead of it any satisfaction which he 
thinks fit. Judicial decisions have distinguished a promise to accept a 
different kind of satisfaction in the future, that is to say a new agreement 
wtthln the meaning of S- 62 from the actual remission or dispensing with 
a part of what was promised, that being within S. 6.3 Thus in the case 
of Collector of Ettah,® S 63, Contract Act, was referred to and it was 
said : “In the case of a satisfaction of the debt or remission of a part of 
the debt there is no contradicting or varying, or adding to, or subtracting 
from the terms of the contract, and oral evidence may he adduced to 
prove the payment of a part of the debt and remission of the balance* 1 . 
Similarly in a Madras case,® it was said . “What S 63, Contract Act, 
permtts is not an agreement to remit but an actual remission. That is, 

~\. Morris, v. Baron & Company, (1918) 1918 A. C- 1 : *7 L. I. K- 8, 

145 : 118 L. T. 34 

2* Koiurvum, v. Kessuma/, A. 1. R. 1929 Sind. 153 .* 23 S. L. R. 294: 

114 1. C- 97- 

3. Janubat, v. Muriidhor Sawatram, A 1. R. 1946 Nag. 148 : l L. R- 

1946 Nag. 36 ; 1946 N. L. J. 68. 

4. Kkiib Lai, v. Beckan ManM A-1. R. 1940 Pat. 49 : 187 I. C, 63 : 

21 P L. T. 437- 

5» Collector of Ell ok, v. Kishori Lai, A* I. R. 1930 All. 72! : 127 1. C. 
443 : S3 AU. 157 : 1930 A* L J. 1193 (F- BJ 
Balasundra Naicktr, v. Rmganatha A yyar, A. L R» 1929 Mad- 794 : 
122 I- C 641153 Mid* 127 : 58*M. L I. 503* 
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when • portion of the nim to p»id, the creditor may «ay ? “I do not want 
the rest. You need not pay any more looked at from this point 
of view* S. 92 (4) does not touch any act of s creditor which extinguishes 
a debt by taking a smaller sum of money 1 '. These cases arc distinguishable 
from the Bombay case * in which a defendent sought to prove that by 
an agreement entered into beforehand the mortgagee had promised that 
if Rs. 800 were paid to him he could give a discharge for the entire 
mortgage debt of R$. 2000. It 9tems clear (although the matter was 
not put in that way by the Bombay Judges) that whor the defendants 
pleaded would have been a novation of contract coming within S 62. 
The result of a promise dispensing in whole or part w ith the performance 
of a contract has been considered by the Privy Council* It w'as held 
that the appellants, who had dispensed with the performance by the 
respondents of a certain promise, could not recover damages for the 
breach of a promise touching the performance of a thing they wholly 
dispensed with. 3 

3. How' far oral evidence is admissible :~~In the present case the 
Court has to consider three provisions of law Cl) S. 63, Contract Act, (2) 
S. 17, Registration Act, (3) S. 92, Cl 4, Evidence \ct. The first of these 
shows that a creditor in India can remit the balance of a debt without 
any consideration. Where the debt Is a mortgage debt, it may be thsr a 
document in writing purporting ro extinguish the mortgage is inadmissible 
in evidence under the Registration Act, but the payment itself cannot be 
inadmissible, and if a creditor agreed to take the payment as a complete 
discharge, that is, not only promises previously to the payment, to take 
it in complete discharge but at the time of the payment gives a discharge, 
the question arises whether such a discharge is an agreement within 
S-92, Cl. 4, Evidence Act There is no doubt that any agreement 
which seeks to substitute terms different from those in the bond so as 
to enable the mortgagor to Insist on the working out of the obligations 
on the lines of the substituted terms would be inadmissible. Strictly, 
therefore, an agreement promising the debtor that he would be 
discharged if he makes a certain payment less than that Indicated on 
the mortgage bond is, standing alone, inadmissible to prove the 
discharge itself, both under S- 92 (4) and also otherwise, for such an 
agreement is without consideration. What S 63, Contract Act, 
permits is not an agreement to remit but an actual remission. That is, 

1. Jagannath, v. Shankar, A. I. R, 1920 Bom. 115 : 54 I. C. 689 . 
44 Bom. 55 : 22 Bom. L. R. 39. 

2« CHttnna Mai Ram Noth, v. Moolchand Ram B hagat, A. I R, 1928 
P. C 99 : 108 1- C 678 : 9 Lth. 510 s 55 1. A. 154. 

3. Sago Rai, v. Ramjet Singh, A. L R- 1942 Patna 105 : 8 B. R. 70 : 
1961. C 645. 
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when a portion of the sum is paid, the creditor may say “I do not 
want the rest. You need not pay any more” This last thing is, therefore, 
the essence of the transaction- A discharge extinguising a debt though 
in receipt of a smaller sum than that strictly due is not an agreement 
substituting different terms for the original terms which will govern 
the further working out of the obligation bur an extinction of the 
obligation itself. Though such a discharge extinguishing a debt 
is generally effected by creditor on the importunity or the request 
of the debtors* still it cannot be said to amount to a contract 
which binds two person* and put them to further obligations 
Where there is nothing more ro he done, the whole thing Ls 
practically an act of grate on the part of the creditor The 
request of the debtor Is immaterial and in law it is nor a case 
of consensus of two minds ending in a contract but merely a liberal 
acton the part of rhe creditor only Looked at from this point of view 
S 92 (4) does not touch any act of a creditor which extinguished a debt 
by taking a smaller sum of money. The view taken in these Calcutta 
cases T* is subscribed and dissent is expressed from rhe Bombay decision. 3 
Where the act of the creditor does nor extinguish the debt but given only 
better term* than before which have yet to be worked out, the principle 
doe* not help the debtor and S- 92 (4) prevents the admission of och an 
agreement The observations of the Privy Council 4 disapproving 
the Bombay dectolonVahowa that a remission of a debt under S. 61 is not 
an agreement between two persons. It is really the act of one person 
discharging at his will and pleasure the obligation of another. There is 
also the view of this Court* where it Is observed that the discharge of a 
debt is different from extinguishment of a mortgage, though one may he 
the result of the other. Therefore, the plea is admissible and. once the 
plea is admissible, whether it is actually proved is merely a matter of 
evidence on the facts appearing in a particular case. It has already ' been 

1 Mtfhirn Chandra Dry, v. Ru mdayal Dwtta, A l R. 1926 Cal ! 70 : 

42 C. L. J. 582 : 91 I* C. 757 : 30 G W, N. 371. 

2 Rhuba Sisnddri, v, R am Kamal Dutt, A. 1. R 1927 Cal. 27 : 

44C.LJ.269 98 l.C.860 

3 Neeiorrumi Patnaick, v. Sukddava Rafuira, A l R. 1920 Bom. 115(2): 

44 Bom. 55 : 54 I G 689 : 22 Bom. L- R* 39 

4 CHhunnd Mai Ram Nath, v. Mool Chand Ram Bharat,: A, I. R. 

1928 P. C. 99 : 9 Lah. 510 : 55 l. A* 154 : 5 O, W. N. 466 : 

26 A. L ]• 603 : 30 B. L. R, 837 : 47 C. L. J. 503 ; 32 C, W. N. 

738 : 29 P. L- R 353 : 108 I. C. 678: 55 M. L. J-l : 28 M. L W. 

25T 

5. A Me Sitaram, v, Trimbak Municipality, 28 Bom. 66 : 5 Bom. L. R. 

689* 

6 Ranutnathan Chtuiar, v Sethuram Madige Rao, A. I. R. 1928 Mad. 
382 :27 M. L* W 47 : 107 I* G 808* 
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found, a* a question offset, that there is a complete discharge of the debt 
The extinction of the mortgage followed the discharge of the debt* 1 

4 Effect of the section M's firm was adjudicated insolvent In 
1922* The firm had borrowed a large sum of money from a bank in 
192* and had given to the bank nine fiumiij of the aggregate value ot 
R* 2,50,000 drawn by the firm oi H and accepted and endorsed by the 
latter firm- In 1924, the bank filed a suit against the members of the 
joint family firm of H to recover the amount due under rhe hundts either 
on the ground that the joint family firm was a partner in the insolvent 
firm or on the ground that it accepted the hunjis in due course of 
business* The Official Assignee was not made a party to the suit. Some 
of the defendants dented that the joint family was a partner in the 
insolvent firm, and stated that H personally was a partner therein, and 
that he as such partner has accepted the fiunJis, and therefore* the joint 
family w as not liable. The suit ended in a consent decree, which awarded 
the hank's claim against the defendant to the extent of Rs l,0\000. The 
bank next applied to the Official Assignee for recognition of the 
remainder of their claim, vis . Rs 2,47,65b. The Official Assignee rejected 
the claim- Hdd f y that the contention that the Official Assignee, who was 
not a party to the action, cannot cake advantage of the release even if the 
order amounts to a release, is not sound because if the case be dealt 
under English law, that would be so. because it is quite clear that in 
English law a contract between \ and B for the benefit of C, cannot he 
enforced oy O ; it in *re$ inter altos acta’ But the matter Is not dealt with 
under English law but under Indian law, and it seems that the effect of 
S 63, Contract Act. is not only to enable a promisee to release a debt at 
the instance of a third parev, but also to enable the promisor—whose debt 
had been released at the instance oi a third party—to take advantage of 
that release- i hat that was rhe intention oi the Act seems to be shown 
by lHus. 3 wnich seems to recognize the intention of the framers of the 
Act that the release need not necessarily be made in favour of the person 
liable b, 4; of the Act carries out the same idea, because it provides that 
“when a promisee accepts performance of the promise from a third 
person, he cannot afterwards enforce it against the promisor". So that, 
it is clear that the Contract. Act materially alters rhe provisions of English 
low as to accord and satisfaction and us to the right of a third party to 
take advantage of a release made for his benefit Therefore, in the case 
or this order, it the debt is released, it is open to the Official Assignee to 
take advantage ot the release, although he was not a party to the action. 


1- Balafudasa Naicker, v. Ranganatha Ayyar, A- 1 R. 1929 Mad. 794 : 

30 M. L. W- 293 : 53 Mad. 127 ; 38 M. L. J. 503 ; 122 I. C, 641 
2. la re Industrial Bank of Western India, Ltd, A* 1* R, 1931 Bom* 123 : 
32 B. L R. 1656: 129 I. C. 890. 
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5. “May extend the time” : —Section 63 of Indian Contract Act 
contains the law regarding extension of time for delivery, it is conceded, 
as was ruled in these two cases 1 "* that this section does not entitle 
a promisee to extend time to his own advantage and that there must 
be an agreement or mutual understanding to waive * 

In the order of date, the first authority is this. 3 That was a 
case of a breach of contract for the delivery of certain goods by 
a specified date, and at p. 413 of 37 Mad. Sir Charles White, the Chief 
Justice, says this: “I am unable ro agree with the Subordinate 
Judge that the plaintiffs are entitled to damages on this footing The 
judge refers to S 63, Contract Act, which empowers a promisee to 
extend the time for the performance of the promise Of course it 
would have been open to the parties to extend the time by agreement, 
but there is no evidence of any consent by the defendant to any 
extension of the time and this is not a case in which it can be said 
that silence gives consent In my opinion, it is clear that S. 63 does 
not entitle a promisee, for his own purposes and without the consent 
of the promisor to extend the time for performance which has been 
agreed to by the parties to rhe contract. The view of the learned 
Subordinate Judge was that at the time the suit was instituted the 
contract of 12th May was a subsisting contract In support of this 
view reliance was placed strongly on the terms of S. 55, 
Contract Act. It was contended that under that section the contract 
was voidable at the option of the promisee, chat is the plaintiffs, and 
as they had not avoided the contract, they were entitled to treat it as a 
subsisting contract at the date of the institution of the suit. Now, in 
my opinion, S. 55 entitles a party to a contract, where time (as in this 
case ) is of the essence of the contract, to say U he is sued upon the 
contract: 'Time is ot the essence of this contract, you have failed to 
comply with the stipulation as to time, I repudiate the contract”. It does 
not enable the promisee to say : ‘I elect to keep alive this broken contract 
in the hopes that l may hereafter recover heavier damages for the breach 
of the contract than I should be entitled to recover at the rime of the 
breach of the contract*. It was also contended that the only 
way by which a promisor who had broken his stipulation as to time 


1. AM* SittfTom, v TrirobaJc Municipality, 28 Bom. 66 : 5 Bom. L. R. 

689. 

2. Muthya Manigran, v. LaWtua Reddiar, A. L R. 1914 Mad. 573 : 

1912 M. W. N. 436 : 37 Mad. 412 : 22 M. L J. 413 :14 I. C. 
255. 

i Asmot UUaK, v. Bibs* Lai & Sons, A ltL 1923 Lab. 117; 
6BIC. 912. 
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could protect himself tf the promisee did not avoid the contact, would 
be to give notice that the contract was at an aid. It teems altogether 
unreasonable to place any such obligation on a promisee when exconsensus 
the contract has been broken with reference to a matter which goes to 
the toot of the contract" Then comes the next case* where Lord 
Dunedin delivering the judgment of the Board says this ( at p. 690 of 
24 Bom. L- R.): ‘‘Now apart from the terms of the Indian Contract 
Act, the law is laid down tn the case ofTyers.* Baron Martin in that 
case said ; “The second question to one of law, and is a most important 
one—it arises over and over again every day in the ordinary transactions 
of mankind- It is this: "There is a contra :c for the sale of goods to be 
delivered, say, in January or upon a day of January. On the day before 
the delivery is to take place the vend >r meets the vendee and aays : ‘It 
is not convenient for me to deliver the goods. . . upon the day named, and 
I will be obliged if you will agree that the goods shall be delivered at a 
later period*, and the vendee assents ; or the vendee goes to the vendor, 
and says : ‘It is not convenient for me to recetvc the goods In January, 
or upon the day named, and will you agree that the delivery shall be 
postponed’, and the vendor assents ; the latter in the present case, and 
the contention on the part of the defendants is that this puts an end to 
the contract, and that the defendants are not bound to deliver upon the 
later day In my opinion, the contention is not well founded...It to 
Impossible to distinguish the case of the application ..coming from 
the vendors and one coming from the vendee’* That opinion was 
affirmed in the Exchequer Chamber. The effect of $. 55, Contract 
Act, above quoted to, where the party having the option electa not to 
avoid, to put agreement after the original date on the same footing as 
an agreement, as put by Baron Martin, just before the original date”. 
Be it observed that what is said to that S. 55, Contract Act, to to 
put an agreement after the original dace on the same footing as the 
agreement mentioned in the quotation in Baron Martin's judgment. But 
It must be an agreement. Mere forbearance from suing or giving a 
formal notice to not enough. Then comes the third case.* The 
head-note in that case to as follows : "A party to a contract may, at the 
request of the other party, forbear from inflating upon delivery at the 
contract time and allow time to be extended without binding himself 
to do to, or may expressly contract for an extension of time, and claim 

lTlitiiidiah77~ Btodl? Co"" A T R~1«7PC178 43 AIL 2577 
481. A. 175: 24 Bom L. R- 687. 

2. Tyers, v Rosedole & Ftrryhill Iron Co, (1875) 10 Ex- 19$ : 44 L. J. 

Ex 130 : 33 L, T. 56 : 23 W. R 871. 

3. Ratilall Patikk , v. Dabnia Cement 9 Paper Marketing Co, ltd, A .ML 

1943 Bom. 229 :208 l.C. 301: 45 Bom. L. R. 405. 

F—146 
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damages for non-performance at the extended time* In ld» 
judgment at p. 413 of 45 Bom. L« R. Blackwell /. says this t M It Is wd# 
established that a party to a contract may at the request of the other 
party forbear from Insisting upon delivery at the contract time and may 
allow time to be extended, without binding himself to do so* or may 
expressly contract for an extension of time, and that he may claim 
damages for non-performance at the extended time'** But the first of 
those propositions, namely, that the other party may forbear from 
Insisting upon delivery at the contract time and may allow time 
to be extended without binding himself to do so* is not in accordance 
either with the Privy Council decision 4 or with the decision 
of the Madras High Court, * If it means that damages for 
non-performance are to be claimed as at the extended time. In the 
present case, the correspondence discloses negotiations and negotiations 
Implemented by threats contained in some of the letters to the effect that 
tf a new date satisfactory to the purchaser was not soon fixed, proceedings 
would ensue. Hence there was never any agreement to extend the 
time for the performance of the contract. It was furrher held that 
under S. 55, Contract Act, the promisee is given the option to avoid 
the contract where the promisor fails to perform the contract at the 
time fixed in the contract. It is open to the promisee not to exercise 
the option or exercise the option at any time, but it Is clear that the 
promisee cannot by the mere fact of not exercising the option change 
or alter the date of performance fixed under the contract itself Under 
5.63, Contract Act, the promisee may make certain concessions to the 
promisor which are advantageous to the promisor, and one of them is 
that he may extend the time for such performance. But It is clear again that 
such an extension of time cannot be a unilateral extension on the part of 
the promisee. It is only at the request of the promisor that the promisee 
may agree to extend the time of performance and thereby bring about an 
agreement for extension of time Therefore, it is only as a result of the 
operation of S* 63, Contract act, that the time for the performance of the 
contract can be extended and that time can only be extended by an 
agreement arrived at between the promisor and the promisee As 
observed above, on a perusal of the correspondence it is perfectly patent 
that the parties were never ad idem and no agreement was arrived at 
between them as to the extension of time. It was contended that if there 
was one thing that the correspondence showed it was that both the parties 
considered the contract alive and nbsistfng If by that expression Is 
meant that the plaintiff had not exercised his option under S* 55, 

nSSI v. B itd & Co. X L€imKcl^ 43 AIL 257 
48 It A. 175 i 24 Bom. L R. 687. 

t Mxtthoya Mamogaran, v. LeMcu Redder, A. 1 K 1914 Mad. 573. 

37 Mad 412 * 14 L G, 255* 
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Contract Act,*»put *n«oJ to die contract, the contention bright; but 
the men feet that the contract was not pat «n end to, did not entail the 
further consequence that the time for the performance of the connect 
was automatically extended* Two cues were relied upon. One i* the 
Judgment* of Macleod J which Is a very Instructive c«M. In that ease 
the time for performance was October-Nfovembar 191J After the time 
elapsed, nothing further happened ; and In July 1914, the plaintiffs wrote 
to the defendants to arrange to take Immediate delivery of the balance of 
92 hales and delivery was taken ; and Macleoi ) held that the original 
contract had come to an end at the end of November 1913, and these 
deliveries were referable to separate transactions and not to the original 
contract Another case is this * Before Marten as he then was, the 
question did arise as to whether the time for the performance of the 
contract had been extended Originally it was 28th February 1921 , and 
Marten J. held that there ww an extension of time- Now if one looks at 
the Judgment of the learned Judge, it is clear that he held as a fact that 
the representatives of the defendant and of the plaintiffs met several times 
and that the plaintiffs at the request of the defendant agreed to withhold 
delivery (see p. 1179 of 27 Bom. L. R.J. So there ww a proposal and • 
definite acceptance; and on that the learned Judge came to the 
conclusion that there was an agreement to extend time. In the present 
case there was no agreement ro extend time, that the date of the breach 
ww iSth February 194 J, that damages should be assessed as of that date-* 


6. Effect on extension of timeA contract between the parties 
provided that the plaintiff should deliver to the defendant certain goods 
within a certain time, and that any dispute arising out of the contract 
should be referred to arbitration. The time for delivery was extended 
by the plaintiff, but a term was introduced about the inspection of the 
goods before delivery in the godowns of the plaintiff. Even after the 
expiry of the extended time, the plaintiff delivered and the defendant 
took, a cettain quantity of goods for the price of which this sulc was 
brought. The defendant claimed to deduct a certain sum as damages, 
and he made this application that having regard to the arbitration clause 
In the original contract, the matter in difference might be referred to 
arbitration. The plaintiff stated that by the extension of the time for 
delivery, a new contract had been substituted and the original contract 
was no longer subsisting. Held, 4 that by the mere extension of time for 


1. Phoenix Miffs Ltd . v. M udhavdas RupcHttnd, 69 I* C. 9 ! 24 Bom. 

L R. 1*2. 

2. Cooila Stunning & Weaving Mills Co. v. VaUabhias Kallianjl 

A. L R- 1925 Bom- 547 : 941. C. 575 : 27 Bom. L. R. 1 Ibff. 

3. Anandtam Mangtistani, v. Bholatom Tanumal* A* I* R. 1946 Bom. 

li 47B.LR.719. 

4. Luchmi NaraJn Bhariodan, v. Hoare Miller S'Co, A-1- R 1914 

C«L 294 : 41 CM. 35121 lO 1171 17 C. W.N. 1098. 
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deltay, the contract doet not necessarily become t new contract. but 
Ae prnniiif f gets certain tbbtt under S* 63, Contract Act* Is the 
present cue when the new arrangement wu strived *t, there wee • 
tens Introduced shout the inspection of the goods before delivery in the 
godown of the plaintiff. That wss sn entirely new smngement s new 
term which substantially altered the other terms of the original agreement 
and by such adittion it seems that a new contract can be said to hare 
resulted •therefrom. But there is something further. There wss nothing to 
show what the new agreement exactly was by which although the time for 
delivery had expired, the plaintiff delivered and the defendant took 
certain goods for the price of which this suit was brought s that a new 
contract had been made between the parties and the original arbitration 
clause could not be enforced* 

7. intensio n of time for performance of a contract does noc 
require consideration t—The question for determination depends upon 
the construction to be put upon section 63 which provides, among 
other cases for one like the present, of an agreement to extend the 
ri m* for the performance of a promise. Before considering the provisions 
of the section, it would tend to a clear comprehension of them if 
reference be made to the state of the English Law on the subiecr. Under 
that law the rule, rigorously followed out, that every agreement, relating 
to the discharge of a contract, save the exception recognised in this 
English Case' must, unless made under seat, be supported by consideration 
has not, st pointed out by Sit F. Pollock in his work on Contracts 
(sixth edition, page 177), been productive of very happy results. The 
learned author attributes such results to the carrying out of a general 
principle beyond the bounds within which it is reasonably applicable ; or, 
in other words, to the doctrine of consideration, instead of governing the 
formation of contracts, being made to regulate and restrain their 
discharge also. Now the question arises whether the Indian Legislature 
Intended to perpetuate such an unsatisfactory state of things in this 
country. It did not. In the Contract Act the doctrine of consideration 
was not extended to the regulation and restraining of the discharge of 
a contract by agreement snd that the Legislature laid down by section 63 
a rule different from that of the English Law In the first place, the 
language of the section does not insist upon the presence of consideration 
In regard to the cases mentioned therein. This view is fully confirmed 
by the illustration (b) to the section The esse put in that illustration, 
is that of a person entitled to a sum of money accepting a leas amount 
than is due to him. Now according to the esse of Footer* which finally 
aettled the law as to this matter in England, acceptance in full satisfaction 


1. Foster, v. Dowbcr, 6 Ex. 839. 

2, Footes, v. Beer, L. R. 9 App. Cases 605. 
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of» debt of * smaller tun than die amount due does not operate a» a 
complete discharge of die debt, even though *uch a discharge would remit 
from die creditor similarly accepting some article, other than money, of lew 
pecuniary value. But the law laid down by the illustration referred to, 
to the reverse of the English rule. Now it being thus clear that in the 
shove typical instance, a person is capable of legally binding himself 
without consideration to forego his right to the difference between the 
debt and the smaller sum accepted by him in full dischage of his debt 
and there being absolutely nothing in the language of section 63 to 
indicate the recognition, with reference to the matter under discussion, 
of any distinction between the different cases, comprised in the section, 
it follows that the necessity for any consideration is dispensed alike 
in all the cases to which the section relates, including that of agreements 
to extend the time for the performance of a promise. This conclusion 
is further strengthened by che purely artificial character of the reasoning 
by which English luiges have sought to prevent the rule, requiring 
consideration in cases like the present, operating in practice unreasonably; 
as will be seen from the observations of Lord Denman, C J,, in the 
case of Stead* where he dissented from the case of Cuff 9 and laid 
down that it cannot be maintained, that although there was an agreed 
substitution of other day* than those originally specified, still the contract 
remained. In meeting an objection, based on the absence of consideration, 
to the view which was taken by him, the Chief Justice argued thus "Nor 
does any difficulty arise from the want of consideration for the plaintiff’s 
agreement to consent to the change of days ; for the same consideration 
which existed for the old agreement is imported into the new agreement 
which is substituted for it”. The resort to such a fiction is obviated, 
by section 6 V Here ft may be asked whether section 62, which also 
refers to cases of agreements relating to the discharge of contracts and 
the language of which at first sight may appear broad enough to include 
the cases falling under section 63, is consistent with the view taken 
above. From the mere fact that two sections were enacted on the 
subject, it must be taken that the legislature intended to draw a 
distinction between the set of cases comprised in section 62 and that 
In section 63. These sections, therefore, must be construed so as not to 
overlap each other- This would be done by holding that agreements 
referred to in section 62 are agreements which more or less affect the 
rights of both parties under the contract discharged by Such agreements ; 
whilst those referred to in section 63 are such as affect the right of only 
one of the parties. The former case ex hypothec necessarily implies 
consideration which is either the mutual renunciation of right or coupled 
with It the mutual undertakin g of fresh obligations or the renunciation 

1. Stead, v. Dawbet, 10 Ad. &. E. 66» 

2, Cuff, v. Penn, 1 M..6ijS.‘ 21. 
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of tome tight on the one side tod the undertaking of tome obligation on 
the other, that forms the consequence of an agreement to rescind, 
substitute or alter, mentioned in section 6I. it is only when the agreement 
to discharge affects the right of only one party, that consideration might 
be found wanting and there alone the Indian Law departs from (he 
English Law, by making provision for every such possible case, In 
section 63, The result is that the agreement set up by the defendant 
falls under section 63 is binding though without consideration* 1 

а. When consideration is necessary s—The appellant relied upon 
ehlscase 51 but in that case It to pointed o it that the promise made by the 
Judgment-debtor was consideration. Her,* a promts? to pay only a part 
of what is legally due, can afford no consideration for any promise by 
the decree-holder. Appellant then relies on S 63, Contract Act, and 
contends that no consideration is necessary That is no doubt true tf the 
decree-holder has actually remitted a portion of the debt due to him and 
not merely promised to remit it. Actual remission is not completed until 
he accepts his part payment in full satisfaction see illustration (b) (c) (d) 
and <e) to the section. For an agreement to remit, consideration is 
necessary* ; See this previous case* of this Court in this connection 

It was contended that even if there was a subsequent agreement to 
remit interest due on the hand note, that agreement is not enforceable as 
It is not supported by consideration and no oral evidence of that 
agreement can be adduced in view of the provisions of S. 9! , cl. (iv). 
Evidence Act. For determination of this point, it U necessary to avert to 
the provisions of $. 63, Contract Act. This section departs widely from 
the English view on this point. The promisee can discharge the promisor 
from his obligation to perform the contract without any consideration or 
fresh agreement As was held by their Lordships of the Judicial 
Committee* under S. 63, Contract Act a promisee can effectually dispense 
with performance of a contract in whole or in part without either an 
agreement by the promisor or consideration for the dispensation, Their 
Lordships expressly disapproved of the view taken in this Bombay case* 
that the ptomtoce can do the acts under S. 63 only if there be an 

l- Davis, v, CuruLiianu MucU/i, (1896) 1 9 Mad 3 *3: 6 M. L. J 202. 

1. Rama Njuuju, v. I'enkuarelf:, \ l R* 19B Mid, 23 i 141 l. C. 

429 : 56 Mad 198 : 63 M L. ). 593. 

3. Rumanvumi, v\ Ourukar Rwluipp.i, A- l R. 1939 Mad. 688 : 

19'9 M W. N. 464 : <9 M L, W. 634, 

4, Biiliiwndara Naickcr, v Rangitn n\a lyer, A. L R. 1929 Mad. 794: 

122 L C, 6H ■ 53 Mid. 127 : 58 M. L. ]. 503. 

5- Chhuimamal Ram v. Moafckand Ram Bharat, A* 1. F. 

1928 P. C. 99 : 10S L C. 67S : 55 L A, 154 : 9 Lah 51G. 

б. Abq/i Silaram Module, v. T iibak Municipality, 28 Bom. 66; 5 Bom. 
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greemem amongst die parties to that effect *The lamrutge 
df the section/* thus observed their Lordships* “does not refer to 
any such agreement and ought not to be enlarged by any implication 
of English doctrines* It was further argued that S 65 docs not 
contemplate a state of affairs which is prior to the actual performance 
of the contract. But this contention does not seem to be tenable- 
Illustration (a) attached to the section Itself shows clearly that when 
the promisee* before the time for performance of the agreement has 
arrived chooses to dispense with all performance, such dispensation 
will be enough to discharge the promisor This is also borne out by 
the decision of the Judicial Committee mentioned above where the 
dispensation was given long before the time f*Sr deUvcry arrived* It may 
be that when there is no actual remission but only on agreement to 
remit in future, such agreement would have to be supported by 
consideration in the present case, however, there was an actual 
remission or dispensation in respect of the obligation of the debtor to 
pay Interest upon the loan. It was argued, therefore, that tn a case 
like this when the remission is only of a part of the obligation created 
by the promissory note, the remission is not complete unless the 
unremkeed part is actually perf rmed by the promisor and accepted 
by the promisee in full satisfaction of the debt. In support of this 
contention, reliance was placed upon the following cases.*'* The idea 
underlying some of these decisions seems to be that S. 63 Is restricted 
to cases where by reason of the remission the whole contract Is 
discharged and extinguished. If only a part of the obligation is 
discharged by a remission and the contract still subsists, the working 
of the obligation under the contract would have to be made on terms 
different from those in the original agreement This would amount 
to a variation of the old contract or subtitution of a new one In its place, 
and in either case, it had to be supported by consideration When, 
however, the promisee at the time that he remits payment of a debt 
in part, accepts the unremitted portion in full satisfaction of the debt, 
the contract is wholly wiped out and here would be no question of its 
being allowed to run on lines different from the old. In Ramasuami’f 
case’ the point was nor discussed properly, but the proposition of law 
was sought to be supported with reference to illustrations (b), (c) and 

l Ramasuami, v vmiukar R udtappa. A. 1 R* 1939 Mad. 668 s 
187 l C. m . Wi9 M. W N. 4o4 

2. Mg* Pm, v, Mating Pa Thant, A* l R. 1928 Rang. i44 ; 110 1. O 
612 : 6 Rang. 191. 

5. MaOnBow, v- V. E P. R. Cheayar, A- L R. 1935 Rang. 188. 
156 L C. 743. 

4. Mmhuftmum Chettyat, v. Venkata Reddy, A* L R< 1937 Rang- 521 s 

172 L G» 964. 
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(dj attached to S. 63 Contract Act. But this to not a sound view to take 
and k clearly goes against the express words of the section. Section 63 
aa It stands can be divided into three parts. The promisee is entitled 
under this section to act in three different wavs- In the diet place, he 
can dispense with ot remit performance of a contract either wholly or 
in part, in the second place, he can, at his discretion, extend time for 
performance of the contract, and, thirdly, it is open to him to accept 
any satisfaction which he considers proper. The only illustration 
bearing on Part. 1 is illustration (a) and that refers to a total, and not 
a partial dispensation. Illustrations ib), (c) and id) all refer to the third 
or laat clause of the section under which the acceptance of any 
substituted satisfaction punt an end to the contract. When the promisee 
accepts a sum less than what Is actually due in full satisfaction of his 
claim, he really acts under clause (3) and It is necessary that there mutt 
be acceptance of something which discharges the entire contract. But 
quite apart from accepting performance of less than what is actually due 
the promisee is entitled to act under clause (1) of the section referred to 
above and remit the performance of the contract either wholly or in 
part and if partial remission is not complete without the acceptance of 
the unremitted portion there would he no necessity to mention it 
separately; it would come clearly within cl (3) referred to above. It 
ia open to the promisee to remit a portion of the obligation under S. 63, 
even though the obligation on the part of the promisor to perform the 
umemitted part still continues That S, 63 does not contemplate an 
entire extinction of contract is clear from cl. (2) mentioned above, 
which entitles the promisee to extend the time for performance of 
the contract and although it amounts in substance to a variation 
of the old terms, yet, on the authority of the decision of the 
Judicial Committee* mentioned above, no fresh contract is necessary 
for granting auch indulgence- In Mg. Pu M it was laid down that a 
bare agreement to take less than what b due on a momentary clatm 
without any actual payment being made or merely to give time for auch 
payment is void without consideration Section 63 does not overtide 
the necessity of consideration for an enforceable agreement and deals 
only with remission of performance. The decisions in the later Rangoon 
cases* 4 are primarily baaed upon the view taken in thb decision.* In 
the first place, this decision* was prior to the pronouncement of the 
Judicial Committee. 1 A distinction, as pointed out already, may be 

1. Cfihtmiutmwi Rum Moth v. Moolcuond Ram Bhagat, A. I- R. 

I92P P. r. 99 : 108 l. t>78 ; 55 I. A- 154.9 Lah. 510. 

2. Mg. Pu. v. MdM*f Po I hanr, A. 1. R» 1926 Rang. 144 : 110 I. C. 

612 ; 6 Rang. 191- 

3. M«On Bow. v V- £. P. R Uwttvw, A. 1. it 1935 Rang. 186 : 

l $6 l r, 743. 

Mwfasww w Cbsuysf. v. Vvxkjta Reddy, A. L K. 1937 Rug. 321 ; 
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a ade between an actual ttaMon ami a mere agreement to remit to 
future- But die view cannot be lubcribed dim remission of a pact 
without acceptance of the teat would amount merely to an agreement to 
rank and not actual remission- All the three clauses must be read 
together, and it must be held on the authority of die pronouncement 
of die Judicial Committee* that with regard to any one of the acta 
contemplated by the section, that is to say, either when there la a 
dkpentation or remission of the performance of the promise either 
wholly or in part, or when the promisee has granted an Indulgence to 
die promisor by way of extending the time for performance, or when 
any other thing ha* been accepted as full satisfaction by the promisee, no 
agreement or freafi consideration is necessary, and it la open to the 
promisee by a unilateral act of grace on his part to absolve the promisor 
from performance of these obligations. In the present case, there waa 
not merely an agreement to remit but there was actual remission or 
dispensation granted in respect of the obligation of the debtor to pay 
interest upon the money advanced. As this matter docs not rest on an 
agreement between the parties, but it is an one-sided act on the part of 
the promisee, S- 92 f4), Evidence Act, cannoc be invoked That clause 
forbids the adducing of evidence as to chc existence of an oral agreement 
varying or modifying the terms of a written agreement. In this case the 
subsequent act of remission was not an agreement within the meaning 
of S. 2 (e). Contract An. Moreover, section 63 uses the words "the 
performance of the promise” without any qualification. On the face of 
the aection, these words do not limit its operation only to the cases 
where the performance has already fallen due. The words "dispense 
with” mean “relax", "give exemption from" "render needless", 
“do without”, "annul binding force of”. The word “remit" means 
“pardon”, “refrain from exacting’’- The use of the words "dispense 
with or remit" makes the section comprehensive enough to cover 
all the cates irrespective of the question whether “the performance 
of the promise” has or has not already fallen due. The words 
“wholly or in part” qualify the words “dispense with or remit” 
and clearly contemplates remission in part. Remission in part may have 
the effect of varying or subtracting from the terms of the original contract 
and may thus create some difficulty regarding the question of its proof. 
The section contemplates only acts of remission and has nothing to do 
with “an agreement to remit”. The defence in the present case did not 
plead “any agreement to remit" but pleaded completed remission. The 
fat part of the section really provides for a form of extinguishment of an 
obligation by release of the promise or by gratuitous abandonment of it. 
By a contract the promisor places himself under a n obligation to perform 

1. Chhumumul Rom Nath, v. Mooichand Rom Bhogat, A. I R- 1928 
f>.G9»4 108 L G 678155 LA. 154 s9Uh. 51ft 
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the promise. He wtfl also hire a tight to perform it end may here 
ocher rights dependent on such performance The promisee in a contract 
will have corresponding right* and obligations. The section authorises 
the promisee to give up his right to the performance either wholly or la 
part without, of courae, affecting the rfghta of the promisor- The act 
of remission contemplated by the first part of the section is calculated 
to effect only the rights of the promisee and the corresponding obligation 
of the promisor and consequently there Is nothing wrong in its bring 
merely a gratuitous unilateral ace of the promlsee.1 

9 No necessity for fresh consideration s — Under S. 63. Contract 
Act, no consideration it necessary tor agreeing to forego a portion of rent 
payable 9 s vide the case of Dut/i .* „ 

Section 63 of the Contract Act was drafted with the definite obiect of 
making an alteration in the law from that which prevailed in England In 
regard to the doctrine of consideration. S. 63 does enable a defendant 
who has got a letter in his hands stating, “your accounts up to date 
either against you or your Compsny shall be recovered by me after two 
months from this date and, in the mean time, l shall compel you fot 
payment", to plead that although the letter is not supported by any 
consideration, it is nevertheless a binding extension of time and prevents 
any action being taken within the period of credit given. There are two 
cases.*'" The first one is an authority directly and clearly in point, and 
in the second one Mr Justice Odgers while discussing S. 61, refers to the 
authority of other cases and says that there is an authority for saying 
that S. 63 "not only modifies but is in direct antagonism to the law in 
England".* 

An agreement simply extending the time for performsnce of e contract 
It exempted under S. 63, Contract Act, from any requirement of 
consideration to support it.* 

It will be sufficient for the present to observe that when an agreement 
has been made between the parties after the breach of a contract, It may 

). Jitendta Chandra Roy Chowdhury, v. S. N. Banerjee, A. L R. 

1943 Cal. 181»15 R. C. 703 »47 C, W. N. 79 : 76 C. L 1. 

115; L 1. R. (1943) 1 Cal 101: 70S 1. C. 439. 

2. P. 0. Vtdachalla Mudaliar, v. Sevaptntmal Mudati, A. L R. 

1915 Mad. 538 (2): 25 1. C 741 : 16 M. L- T. 184- 

3. Davis* v. Cotukiwqmi Mudrii, 19 Mad. 398 ; 6 M. L. J. 220. 

4. K. M. P. R N. M.. v. P. T. Pentmol Chatty, 42 M. L. ). 236i 

67 l. C. 905 * 31 M. L T. 478 > 14 M. L W. «0* 

1921M. W. N. 861: A. 1. R 1922 Mad. 314 1 45 Mad. 180. 

5. Jugal Kisfuwe, v. Chari 9 C<^ A. t 8. (927 AIL 451 : 25 A- L J. 

385 : 101 L C. 643 < 49 AIL 599. 

6. Mukhand, v. Tmachmd, ALL 1929 Nag. 137 : 116 L C. 646. 





:& 63 1, •" ; wo wcw rtsou mm camsimmansm.. ■ ■ 1163 

atm la view of the Prtvy Council ruling 1 be properly enforced under 
S. 63, Contract Act; whether such tgi cem ent be with oonsidemkra or 
not end that, therefore, fc it hardly necessary to invoke the eid of S 62. 
Contract Act * 

A* pointed out in Kuhtmai Devandar* tbllowlug the deciilon of the 
Privy Council 1 an agreement extending time of payment under a contract 
Ub within the purview of S. 63 and no fresh consideration it necessary 
for an agreement which falls under the purview of S. 61, Contract Act, 
and that for the purpose of enforcing it it is hardly necessary to Invoke 
the aid of S- 61 of that Act* 

The illustration (e) to S 63, Indian Contract Act, fully covers the 
present case. Here, too. the defendant made an arrangement with his 
creditors, including the plaintiff, to pay them a composition of six annas 
In the rupee upon their respective demands. The defendant is further 
held to have offered the amount due to the plaintiff firm upon this 
arrangement but the general agent of the plaintiff firm, refused to accept 
believing that the defendant had some other property which he was 
concealing It is also proved that 23 other creditors of the defendant 
were paid according to this settlement. The plaintiff firm, therefore, 
cannot now be allowed to resile from the agreement made by it with the 
dsfenJtn:. Tnste two ruling*'* relied upsi tv the learned trial Judge, 
cannot now be held to be good law in view of the decision of the Privy 
Council. 1 In this case the Judicial Committee overruled a decision of the 
Bombay High Court* and observed as follows : "The language of the 
section fS. 63, Contract Act) does not refer to any tuch agreement and 
ought not to be enlarged by any implication of English doctrines”. 
Commencing upon this decision of their Lordships of the Judicial 
Committee, Sir Frederick Pollock and Sir Dinshaw Mulla, the learned 

1. CMiunna Mai Rim Nath, v- MoolchanJ Rum lihagat, A- 1. R. 

1928 P. C. 99:9 Lab. 510 : 55 I. A. 15+ : 32 C. W. N, 718 : 

108 L C. <j78. 

2. Kaltmal Deuandat, v. ,<asumal Nataindas, A. 1. R. 1929 Sind. 

153. 23 S. L. R- 29+ : 114 1.C.97. 

3. Hmmond Khem Singh, v. Mir Star Mahomed Khan, A. L R. 1930 

Sind 199: 123 I.C.225. 

4. Maang ft*, v. Mating Po Thant, A. L R. 1928 Rug. 144 : 110 L C 

612 16 Rang. 191. 

5. M. Strtysnanquna Miatf, v. Lakshmayja, A. 1. R. 1929 Mad. 79 : 

115 l C. 145. 

6. Abaji Siutram Modak, v. Trimbak Municipality, 28 Bom. 66 : 5 Bom. 
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Commentators of the Contract Act, Edo. 6ofl93l, p. 362, make tbe 
following observation- “In 1903 the High Court of Bombay held that 
e dispensation ot remiMton under this section involves a promise as 
defined by S. 2 (b), Contract Act, or, what is the same thing,as agreement 
within S 2 ( e), so that ‘thefe must be a proposal of the dispensation or 
remission which is accepted’ in technical terms, that the effect of the 
section is only to allow an accord to be good without satisfaction- The 
Judicial Committee has now overruled this opinion (against which the 
present writers have continuously protested) in a few and decisive words: 
'The language of the section does not refer to any such agreement and 
ought not to be enlarged by any implication of English doctrines'. “Thus 
the words of the section are construed according to their natural meaning, 
and a promisee can discharge the promise not only without consideration 
but without a new agreement. There is nothing in the words of the 
section about promise, proposal, or acceptance; and we fail to see 
why any such matter should be imported, except on the assumption 
that the intention was to alter the English law of accord and 
satisfaction only by abrogating the requirement of consideration”. In a 
foot-note the learned Commentators pointed out that this ruling of the 
Privy Council, ChKurma Mai Ram Nath, 1 had overruled the opinion of the 
Rangoon High Court* that if the remission was In the form of an 
agreement it required a new consideration.* 


In Maung Pu* it was held that “ a bare agreement to take less than 
what is due on a monetary claim (without any actual payment being 
made, or merely to give time for such payment, is void without 
consideration. S. 63, Contract Act, does not override the necessity or 
consideration for an enforceable agreement, and deals only with actual 
remission of performance”. In view of this ruling the agreement 
pleaded by the appellants is void as being without consideration : see 
this Privy Council ruling.* The defence was that about seven days before 
the filing of this suit, the plaintiff agreed to take only Rs. 500 out 
of Rs* 5, 906MG-0 in satisfaction of all interest due on the promissory 
note up to that date, and to charge from‘that date onwards, interest 
at the rate of half a rupee per cent per mensem (the interest was Ra 1 
per cent pet annum.)* 


1. Chhunna Mai Ram Nath, v. Moof Chand Ram Bhatai, A. I. R, 

1928 P. C. 99 108 1. C. 678 : 551 A. 154 : 9 Lah. 510 (P. C.) 

2. Da»gaM Lai, v. Sant Lai Sri Kishan. A- L R. 1933 Oudh. 361 : 

■0 W. N, 


3. Maung Pu. v. Maung Po Thant, A. L R. 1928 Rang, 144: 1101. C. 

612 : 6 Rang. 191. 

4. JagaveetaRama Bwpfw. v. Ammugam Chati, A. L R. 1918 P. C. 

173 s 48 I. C. 907 : 45 I. A. 195 t 43 Mad. 174 (P. C.) 

5 ' M “w! c V 74i E * Chettyar A * 1R - ms *«*• 
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In l^s^ P»‘& decided that "a bare agreement to take leia than 
what to due ooa monetary claim (without any actual payment being 
made) or merely to give time for such payment, fa void without 
consideration, but in view of the subsequent judgment of their Lordships 
of Ac Privy Council* it must be held that the decision in Maung Pu*i 
ease, 1 does not correctly state the taw. In this, referring to S- 6), their 
Lordships said t ‘‘In Abap Siunam Madak,* Jenkins C. ). dealt 
with S 6), and held that the promisee in $> i) can only do 
the acta, he to by that section empowered to do, if there be an 
agreement as defined by S. 2 (e) amongst the patties to that effect 
The learned Chief Justice to reported to have expressed himself thus : 
“Therefore, we hold that, assuming that there was a legal resolution, and 
that it was communicated as alleged, still, inasmuch as a dispensation or 
remission under S. 61 requires an agreement or contract, the resolution 
was of no legal effect since the provisions of S. 30, Bombay Act 2 of 
1884, have not been observed'- With this, their Lordships are 
to agree* The language of the section does not refer to any such 
agreement and ought not to be enlarged by any implication of English 
doctrines". Consequently, it appears from this decision* that a 
dispensation or a remission by a promisee of the performance of the 
whole or any part of a promise made to him does not require to be 
supported by consideration, and there need not be a propo sa l of the 
dispensation or remission which to accepted Hence, in view of the 
provisions of this section, R to entitled to take advantage of the remission 
by A of part performance of the contract contained in the promissory 
note, which remission to embodied In para 6 of the agreement, although 
he to not a party to that agreement, embodying the remiss ion* 

10 Effect of release contingent on the happening of a future 
eventThe illustrations appended to section 63 are no doubt cases 
In which performance to dispensed with unconditionally. But the 
words of the section itself are wide enough to cover conditional releases 
and there to no reason to think that the Indian Legislature contemplated 
a departure on this point from the English law under which a r ele a se 
contingent on the happening of a future event it a good release. The 
point on which section 63 differs from the English law to that it does 
not requite c onsideration to supports release while under the English 

1. Moving Pm, v. Moving Po Thant, A. I. R. 1928 Rang. 144 V |To7 C 
612 : 6 Rang. 191. 

2- Chhwmo Mai Rom Noth, v. Moot Chand Ram Bhogat, A. I. R. 1928 

P. C. 99; 103 1- C. 678 . 55 I. A. 154: 9 Uh. 510 (P. C.) 

3- AM Sttaxam Modak, v. TrimM Municipality, 28 Bom. 66 • 5 B©m 

L R 689. 

4. A. K A. C. T. A. L. Chettyar, v. A. K. it. M. M. K. Firm, 1938 
R, L R.660:1801. C. 647»A. L R. 1939 Bum - 84. 
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bw t release without consideration tsa nudum pactum unlea* mad* by 
an instrument under ml 1 See the following cane*** - in this connection, 

11. Remission of» or diapetm tag with, performances—k was 
contended for the defendant Company that the plaintiff who acknowledged 
foil satisfaction of the policy monies per voucher (Ex At without claiming 
Interest thtreon, was concluded from claiming it any longer. Admittedly, 
the defendant Company had not been intimated about the plaintiffs 
claim for interest until November following; Thus the voucher (Ex. A) 
which the defendant Company sent over to the plaintiff ready made, for 
her signature, could not have been prepared with a view to 
get her claim for interest thereby concluded. Even If the claim for 
Interest was at that time present to the mini of the plaintiff* 
there is every likelihood that she left it in reserve and had been so 
idvbed But according to the agreement on b:half of the defendant 
Company, the plaintiff** claim for interest was a complete after 
thought and was conceived much later, which makes the position 
worse, not better The onus was on the defendant Company to establish 
that the plaintiff had In passing the voucher (Ex. A) signed off her claim 
for interest There is no evidence whatsoever to that effect and the 
voucher docs not by itself occasion any such inference. Reliance was 
placed upon S. 61, Contract Act, which however, carries the case no 
further in the absence ot necessary data Moreover, interest claimed not 
being l i virtue of any promise, the performance whereof could be 
dispensed with or remitted, S. 6', can have no relevancy. It cannot be 
held, therefore, that the plaintiff’s right to claim interest has been lost to 
her by reason of the voucher (Ex A).* 

The law with regard to waiver in India is very different from the 
law in England In England waiver is contractual and there must be an 
agreement to waive either supported by consideration or it must be by 
contract under seal* The only other kind of waiver known to English 
law Is the waiver which is based on an estoppel. In India the law with 
regard to waiver is to be found in S. 6J which entitles the promisee to 
dispense with ot remit, wholly or in part, the performance of the 
promise made to him or entitles him to accept instead of that promise 
any satisfaction which he thinks fit. Their Lordships in the case of 

1. Mathew Henry A bmkam, v T he Lodge “Good Will”, (1910) 34 Mad, 

156; 7 M. L T- 392 : 20 M. L J. 38 ): 1910 M. W. N. 191: 
6 L C. 753, 

2, Davis, v. Cumlasami Mudafi, 15 Mad, 398. 

3 Manohar Koyol, v. Thakur Dus Haskett, 15 Cal. 319. 

4 * Haoioji N. ThoonthL v. Kitzi Sid ek Mirta, 20 Bom. 636 C644)- 

5. Western India U/c htu'ancc Co, Vi, v, Mt SiubM, A* L R. 1944 
Nag. 122 : 194m L. ], 147 : L L R, 1944 Nag. a? t 216 LC 
28. 
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Dawsons Bank,’ while drawing a distinction between estoppel end waiver, 
point out that waiver is contractual and that It mar constitute a cause 
of action j It is an agreement to release or not to assert a right This 
particular observation of theirs is an obiter because the decision ultimately 
turns on the question of estoppel Their Lordships completely 
overlooked S. 63 and also their earlier decision. * In this decision their 
Lordships strongly dissented from the observation of Sit Lawrence 
Jenkins, C. J., in the case of Aba/i Sitaum ■ where the learned Chief 
justice took the view that a dispensation or remission under S 63 
Involved an agreement as defined by S 2, sub-s. (e). Contract Act. 
Dealing with this view of the learned Chi tf justice, their Lordships of the 
Privy Council at p. 16? of 55 L A. say: “The language of the section does 
not refer to any such agreement and ought not to be enlarged by any 
implication of English doctrines". Now, in order to constitute a waiver 
or a dispensation of a promise under S 63, neither consideration nor an 
agreement is necessary. Refer to the case of Atmndwm 4 where time 
could nor be extended by the promisee under S 63, by a unilateral act of 
h s, and in order to extend time there must be an agreement between the 
promisor and the promisee- S. 63 provides that the promisee may make 
certain concessions to the promisor which are advantageous to the 
promisor, and one of these concessions is the extension of time for the 
performance of the contract; but time can only be extended provided the 
promisor wants, it. and when he applies for the extension of time and 
the promisee agrees to it, an agreement is formed. It would be no 
advantage to the promisor if the promisee unilaterally extended the 
time and altered the date of the performance of the contract and, 
therefore, also the date of the breach at his own sweet will. This to 
the reasoning of the judgment in the case of Anctndram* and it does 
not follow from that judgment that every dispensation made by the 
promisee under S 63 necessarily requires an agreement between the 
promisor and the promisee The very illustrations to the section, which 
though they cannot control the language of the section are certainly 
a good guide as to its construction, clearly show that no agreement to 
necessary for the purpose of attracting the application of ». 63. Now, 
with regard to the facts in this cue and whether the defendants have 
succeeded in making out a cue of dispensation by the buyer of the 
obl ig ati on of the seller to tender to him the policy of insurance, the 

1. Dawsons Bank, v. Nippon Men kwa, A. I. R. 1035 P. C. 70; 
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3. Aba# Staram, v. Trtmbak Municipality, 28 Bom- 66- 

4 . Ajumdmm, v- Bhola Ram, J. R, 1944 Bom- 1 : 47 Bom. l. R. 

719 : 2221. C- 337. 
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stroogestfact relied on h dm though this document ws* tendered oh 
IK April 1942, die plaintiffs did nothing till 14th April 19*2, 
tint merely objected to the Ineuffidency of the amount coveted by the 
policy, and it was only when the auk was filed that they objected to rite 
form of the policy- According to the defendant*, this conduct la 
tantamount to the acceptance by the buyer of the certificate of insurance 
la place of the proper policy of Insurance to which he was entitled under 
die contract- Now although an agreement may not be necessary under 
S.65, It is clear that a promisee can only dispense with the performance 
of the promise by a voluntary conscious act- It must bean afifamadv* 
act on h(a part. A mere omission to assert his rights or insist upon his 
rights cannot amount to a dispensation within the meaning of S. 61- Even 
neg l igen ce to assert his tights, although it might in certain cases result 
in tn estoppel, cannot posaibly amount to a dispensation within the 
meaning of the section. Mow it it clear on the correspondence that 
right up to 25th March 1942, the plaintiffs were insisting upon an 
insurance policy and an invoice- When the certificate of Insurance waa 
•ent to the plaintlft on iat April 1942, all that they did waa 
that they did not return it nor did they say anything about it They 
did not even pursue the contents of the certificate Now there 
is no evidence that any time between 1st April 1^42, and 14th April 
1942, the plaintiffs knew that the certificate was defective or that 
they' had applied their mind to It That by Itself cannot lead the 
Court to hold that the plaintiffs had voluntarily riven up their 
rights to obtain the proper document*. It would be placing an 
intolerable burden upon every promisee if the Courts were lightly 
to infer from his omission or negligence that he had given up a valuable 
tlriit under & 63- The position Is the same with regard to not taking 
objection to the form of the certificate rill the suit was filed because U 
may be that the legal advisers of the plaintiffs did not realise that 
particular defect till the suit came to be filed. That again does not 
e etebfah * conscious voluntary act on the part of the plaintiff* to give 
up their rights to have a policy in the proper form There was, therefore, 
no waiver or no dispensation under S. 63 as contended for by the 
defendants.' 

12. Wbso remission is valid i— if the agreement is treated merely 
ae a promise to remit a portion of the rents under S. 63 Contract Act, It 
c >nn0 t affect the rents which fell due after the plaintiff revoked hi* 
ptomtoe to remit a portion of the rent. That a promise to remit 
Bade merely out of grace and not out of any legal obligation does 
not affect the right of the obligor to enforce hia legal rights as teptds 

1, Phoenix Miffs, Ltd. v- M- H. Dmtham 9 Co, A-1. R. 1946 Bom. 

4<j» s 46 B> L- R. 313. 
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payments due to him in future hit been held In thete two cases 1 '* 
which thould be followed** 

It it true that under S. 63, Contract Act, it is open to a promisee 
to remit hit claim In whole or part even without consideration* But 
when a person, who is on the verge of insolvency, purports to make a 
remission, the validity of that remission as against the Official Receiver 
cannot be determined merely with reference to S. 63, Contract Act 
If the remission was one without consideration, it will obviously be 
inoperative as against the Official Receiver according to the principle 
of S. 53, Provincial Insolvency Act. * 

13 When the relinquishment ia valid According to the 
Mahomcdan Law it is well established that the character of the 
obligation to pay the dower is a debt. The moment the dower is 
settled it is enforceable as a debt. The dower becomes the property of 
the wife by the mere contract and she may, therefore, deal with or 
dispose of it before taking possession ot the same : Shams Cbaran 
Sircar's Mahomcdan Law, Tagore Lecture (187*0* p. 361. The dower 
is the right of the woman solely, and hence it is that she is empowered 
to give it up or relinquish it in the continuance of the contract; Hamilton's 
Hcdaya> Book 2, Crv 3, p. 4 L As the debt is enforceable under the 
Contract Act, it can also be released under S. 63, Contract Act, but the 
question is whether the remission which is said to have been made 
in this case can be considered as binding upon the lady and irrevocable. 
Now, in all such cases free assent must be established. It might be 
shown that the lady voluntarily and deliberately gave up her right It is 
quite true that members of the family to which she belonged knew 
the precept in the Koran , if it can be so called; and she also knew 
instances in her own family where dower had been given up and that it 
was looked upon as a meritorious act But she was overwhelmed with 
grief at the time the body was just about to be removed for burial and 
that very near relatives spoke to her abour its being a meritorious act. 
She was surrounded by female relatives and it is very natural that under 
chose circumstances a very young woman was led to say something 
which was understood as a relinquishment of her dower debt, without 
having considered the matter from her personal point of view and 

1- Radha Raman Chowdhury, v. Bhowam Prosad Bhowmik, 8 1. C- 790. 

2 K atampaUi Unnikurup, v ThefcLw Victii M aikorakutU. 26 Mad. 195. 

3. Subbaraya Aiyar, v. Koiandavelu Mudali, A. I. R. 1915 Mad. 

1144 (2): 26 1. C. 958. 

4. Sri Vuppaiapaty Vcnkaiappala biatatimharaju Garu, v Official 

Rsedvev, East Godavari Rafahmundry, A. 1 R 1940 Mad. 737 
1940 M. W. N 495 
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under a sudden emotional impulse. Circumstances of this character 
have impelled Hindu women to perform the satL If a document had 
been given by this lady at that time— relinquishing her rights in favour 
of the heir, it would have been looked upon with dkfavour and 
an alleged verbal relinquishment under such circumstances ought 
not to be favoured* There is nothing in the Mahoraedan Law that 
such relinquishment, to be valid, must take place immediately after 
the husband’s death. She can relinquish it at any time. 1c can be 
remitted in tavour of the heir after the husband's death. No consideration 
seems to be needed for such relinquishment, but what the point to 
consider is whether she had the opportunity of considering the matter 
when it is said she gave up her claim. She was in the presence of death 
and in great mental distress, ^he had no time for freedom of thought 
and action. It is also conceded that free assent must be established That 
is a question irrespective of Mahomedan law. Moreover, she was 
prompted and was not a free agent at the time. She was not in a 
position to exercise and deliberate judgment and influence waa 
exercised which she was not in a portion to overcome. It is immaterial 
that she was influenced by her oty mother and sister* Under those 
circumstances the alleged relinquishment was not valid. She has been 
married again and it may be that sht\ has been Influenced by her present 
husband to make the claim* but it is a* legal debt which was due to her 
and which Is not time barred. She is in possession of some of the 
husband’s immoveable properties- That debt, according to the 
Mahomedan law, is a lien upon the property in her possession. 1 

14. Proof of discharge : - Under S. 63, Contract Act, the debtor 
could show how the mortgage was discharged* Waiver may be evidenced 
by conduct inconsistent with the continuance of the rights waived. Vide, 
the case of Shyama Ckatan Mandal • and there was nothing to prevent a 
discharge by acceptance of something in Ueu of the performance of the 
contract. The original contract remained, but what can be a breach of 
it is treated as if there had been no breach. 9 

15. Essence of accord and satisfaction a—If a person sends a sum 
of money on the terms that it is to be taken, if at all, in satisfaction of a 
larger claim and if the money is kept* it is a question of fact as to the 
terms upon which it is so kept. Accord and satisfaction imply an 
agreement to take the money in satisfaction of the claim in respect of 
which it ia sent. If accord is a question of agreement, there must be 
either two minds agreeing or one of the two persona acting in such a 
way as to induce the other to think that the money Is taken in 

1. Nufunnessu KJvonum, v. Muhammad Sakm, A. L R. 1920 CaL 

465 :47 CaL 537 : 3! C* L. J. 14: 24 C. W. N. 335 : 56 1* C. 8. 

2. Shyama Chons* Mandal, v, Hevai Malian, 26 Cal. 160. 

3* Kowodw*. v. Gongown, A* L R. 1919 Nag. 18 ; 64 LC 46L 
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tfttferficckKk of the claim and to cause him to act upon chat view. In 
either case* it is a question of fact Both on authority and principle, 
therefore, it is clear that the mere fact chat the plaintiffs retained the 
cheque and cashed it cannot be a conclusive f>roof In law that they had 
agreed to accept the amount on the condition offered by the defendants 1 


64. When a person at whose option a contract is voidable 
Coo«qaeji^ofr«dMioo rescinds it, the other party thereto need not 
of Tokkbfe contract, perform any promise therein contained in 
which he is promisor. The party rescin !. ng a voidable contract 
shall, if he have received any benefit t icreunder from another 
party to such contract, restore such benefit, so far as may be, to 
the person from whom it was received. 


S>nopsis. 


1 ♦ Scope. 

2. The words “person" and che 
“party". 

3. Meaning of the term ‘benefits 
under the contract'. 

4. Meaning of words 'benefit' 
and ‘advantage* tn Ss. 64 
Sl 65. 


5- +1 To restore such benefit" 

6 Earnest money. 

7. Effect of benefit received by 
minor. 

8. Effect of rescission of 
voidable contract. 

9 When a purchaser U entitled 
to redeem. 


1. *cope - In the case of Mohori Bfbi* it was held that a contract 
entered into by an infant is not only voidable but void, and that sections 
64 and 65 of the Contract Act, which are based on, there being a 
Contract Act which are based on, there being a contract between 
competent parties, are not applicable to a case where there is not and 
could not have been any contract at all 3 


A pleader paid pre-emption money out of his own pocket for his 
minor client and claimed che pre-empted property on the ground of its 
salt to him by the minor's next friend, which was neither proved nor 
valid. All that the pleader can ask under S. 65 is a simple money-decree 
at the most without any lien on the property, as Ss. 64, 68, and 70 do 
not apply in such a case. 4 


1. Basdto Ram Setup, v. Firm Dilsukharai Sewak Ram, A. I, R, 1922 
AIL 461 : 20 A. L J. 717 : 44 All. 718 : 68 L C. 783. 

2- kfohori Bit*, v. Dhramodas Ghost, 30 Cal. 539. 

3. Kamta Prasad, v. Sheo Gopal Lai, 0904) 26 All- 342 • 24 A. W. N. 

4L 

4. Chanda Stngh, v. Harbans Singh, A. L R- 1915 Lah. 336: 

12 P. L R> 1916.108 P. W. R. 1915 : 301. C 513. 
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In a Madras easel it has been held that a person who “puts an end to” 
a contract under $. 39. Contract Act, to “the party rescinding a voidable 
contract” for the purposes of S. 64 of that enactment, and, having regard 
to the wide significance given to the term Voidable' by S- 2 (!*, and by 
Us use in Ss. 53, 55, 64 and 66 with reference to contracts which are not 
necessarily defective in origin, it to difficult to question the soundness 
of that decision. That being so, it to not easy to see how the advance 
of a substantial sum in part payment of purchase money, though also 
described as a deposit by way of earnest, is to be excluded from the 
operation of S. 64. The case for excluding It was strongly put by 
Wallis, in another Madras case* but It Is manifest that the learned 
Judge assumed that the Legislature responsible for the Indian Contract 
Act must hsve accepted the English case-law and intended to exclude 
deposits by way of earnest from the purview of S. 6* of the Contract 
Act.* 

Section 64 will apply in the case of a contract which is voidable even 
by reason of breach under S. 39 and not only to contracts voidable under 

S. 19. The provisions in question cannot mean that the person rescinding 
a contract must restore ail that he hr* received under it, irrespective of 
what he has given under It The reasonable view to that he may be 
made to restore any balance of advantages received under the contract 
which can clearly be separated off from the advantage for which 
consideration has been given by him* Of. Illustration (c) under S. 65 of 
the Contract Act.* 

In Sinaya Pillai• it was held that an stlenation made by a 
guardian appointed by Court, without the sanction of the Court, was 
held to be valid and binding on the minor as he had undoubtedly received 
benefit in accordance with the principle laid down in S. 64 of the Indian 
Contract Act* Other cases in support of this decision are in which 
suits brought sgainst receivers are held to be maintainable although the 
leave of the Court had not previously been obtained, such as the case of 
Ammuluithy,* In another case 7 an injunction had been granted against 

1. SuMu Rau, v. Deis* Shftti, IS Mad. 12^. 

2. Natcsa Iyer, v, Appavu PadayacHi, 33 Mad. 3?5 : 3 l ^ 941. 

3. BaHaWidas, v. iViiltaji, A* I. R. 1916 Nag. 104: 3S I. C. 9^ s 

12 N. L- R. 177- 

4. Mumtor Ali Khan, v* A Uaful Rahman Sheikh, A- 1. R. 1922 Oudh- 

2591 25 O. C. 169 : 69 i. C 7,SO ■ 10 O. L J. 166. 

5. Sinaya PiUoi, v. Munisami Ayyan, (1899) 22 Mad. 289 : 9 M. 1. J. 

64. 

6. Ammukiithy, v. Manaviktaman, A. I. R. 1920 Mad. 709 ; 43 Mad. 

793 : 12 M. L. W. 331 : 59 L C. 568. 

7. Puzkakkal Edom, v- Mohodeva Pattar, A- 1. R. 1919 Mad. 772 : 

47 I- C 778 * 35 M. L. J. 96. 
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a kamawm restraining him apparently from borrowing money 
Notwithstanding this injunction, he borrowed money and it was held 
that because the Joan was contracted for tam/ad purposes it was binding 
on t he wtu-ad properties The reason for that decision is that the effect 
of the injunction was merely what is laid down in the Civil Procedure 
Code and that, therefore, it could not be held that when money waa 
borrowed and utilised for the benefit of umcaJ. the tarwad would not be 
liable. Thus, where there Is no evidence to show either thtt the money 
borrowed was spent on lavathi purposes or that there was such a lack 
of tavothi money that it was necessary to borrow, the mere fact that It 
was borrowed by Jtamavan for expense* of tavathi, does not render the 
laruad property liable and in these circumstances it must be held that 
S. 64 is Inapplicable ' 

Section 64 of the Indian Contract Act has nothing to do with the 
question of a charge as contemplated by the T ransfer of Property Act.* 

An insolvent, N, was indebted to A. P was indebted to Insolvent. 
Under arrangement between them, P made payments to A. Official 
Receiver who was appointed in insolvency successfully attacked this 
arrangement as being collusive and amounting to fraudulent preference. 

P sued A for return of the amounts. Held,® that an arrangement which 
amounts to fraudulent preference is not one that is void as between the 
parties, in the sense in which that term is used in S. 65, Contract Act. 
But that section relates to a case where an agreement is discovered to be 
void- Therefore, the case does not really (all under S 65, Contract Act. 
If anything, reliance should be placet! only on S. 64 which deals with 
rights arisme out ot the avoidance of a voidable contract. But section 64 
provides tor repayment only by the person at whose option the contract 
is rescinded. Here, the Official Receiver alone who rescinded the 
contract could call in aid either the principle of $• 64 or that of S- 65, 
Contract Act. 

1. The words “person” and the “party” Section 64 speaks of 
the terms “petson" and the “party’’, and they must be regarded as 
Interchangeable terms. The term "person” In S. 64 means such a person 
as is referred to in S- 11, that is to say, a person competent to contract 
who is of the age of majority according to the law to which he is subject, 
and it would be an extraordinary result to bold that this section applies 
to the cue of a minor. 4 

1* R. Ramovadhyar, v. T. Krtshnan Nair, A. I. R. 1926 Mad. 398 ; 
23 M. L. W. 186 : 93 1. C. 20. 

2. Pcmnammal, v. Pichai Thwan, A. !• R. 1927 Mad. 204: 52 M L- J 

33 •. 24 M. 1. W. 826: 99 L C. 687. 

3. Sivagami Acfu, v. P. S- Subramania Ckeuiar, A. 1. R. 1 *>36 Mad. 

978 : 1936 M. W. N. 897 : 44 M. L. J. 722. 

4. Brofim* Dull, v. Dfurnno Dm Ghotc, (18961 26 CaL 361: 3 C.W.N. 
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3. Meaning of the term 'benefit# under the contract 1 1—The term 
'benefit* under the contract 1 eat end* only to the money paid as 
consideration and not to the improvements effected by a usufructuary 
mortgagee Benefit received under the voidable contract is what the 
party rescinding it actually received under the contract* 1 

4. Meaning of words “benefit” and “advantage** in s# 64 and 
65:— Sections 61 and 65 do not refer by the words “benefit” and 
“advantage** to any question of profit” or “clear profit”* nor does it 
matter what the party receiving the money may have done with it. To 
say that it has been spent for the purposes of the contract is wholly 
immaterial in such a case os the present. It means only that it has been 
spent to enable the party receiving it to perform his part of the contract 
—in other words, for his own purposes.* 

5. “To restore auch benefit” When a person agrees to advance 
moneys to another from time to time up to a certain limit with the object 
of financing a litigation by the latter, but fails or refuses to pay the full 
amount, he is, nevertheless, entitled, under S 64, Contract Act, to a 
refund of it, even though he did not perform the whole of his part of the 
contract, see the following two decisions 3 * in this connection. These 
two decisions*"* and the citations from Leake on Contracts all relate 
to cases where the performance of the contract in its entirety is rendered 
impossible by the breach of a single condition For example* the case 
of the painting of a picture or the building or a house entrusted to a 
person may become unenforceable if there Is a breach in the course 
of the performance of the contract. The reference to solicitors' contracts 
is not in point, because, as is pointed out on p. 58 of Leake on Contracts, 
under the English law the solicitor can in equity claim payment for 
work done pro rota. Therefore, an agreement to advance money from 
time to time bears no analogy to cases of painting or building contracts 7 . 

!. Bechu } v. B kabhuti Prasad, A l. K 1931 All. 201 . 124 1. C. ?5t ; 
1931 A* L. I- 51 : 52 All. 8*1. 

L Murtilidhar Chatterjee , v, Inter notional Film Co, Ltd, A. 1, R, 1943 
P C 34 : 47 C. W. N 497 : 206 LC. 1 : 9 B- R, 287 : 
56 M. L. W. 283: 70 L A* 35.1943 A-L. J. 38?: 1943-2 

hi L J. 369 : l. L R. 1943 K. P. C. 30 : 1943 M. W. N. 744: 

46 B L R. 178. 

3. Chokalmgam Mudaiiar, v. Mahomed Sheriff Saheb, 17 I. C. 894 

4. H. Dakin 9 Co, v. Lee, (1916) 1 K. B. 566. 

5. Underwood, v. Lewis, (1894) 2 Q B 306 ; 64 L J. Q. B. 60. 

6. Sumpcer, v. Hodges, (1898) l Q. B. 673 : 67 L. J. Q. B. 545. 

7. Pusapati Venkatapathtrajm Gam, v. Vatsaoaya Venkata Subhadray- 

yamma JagaptUi, A. L R 1919 Mad. 718 :47 L C 563. 



A party to a contract of marriage having accepted ca»h and Jewel* 
repudiated the marriage. Held,* that he U bound to return whit he 
has taken. 

When person affected by such a voidable transaction seeks to avoid 
its consequence, he is in the position of a person who seeks equity and 
must do equity. Thus, not only can he not ignore the transaction but 
hemuit offer to reimburse the prior transferee whose money has 
benefited the*transferor.* In support of this proposition reference 
may be made to the following decisions * ■ • 

A sale executed tor recovering share of inheritance was set aside 
on the ground of undue influence. Held * that the vendees are entitled 
to compensation, the measure of which would be the expenditure which 
they incurred on behalf of the vendor in recovering his share In the 
inheritance There is this authority 7 in support of it. 

One K dedicated certain properties to a kattoiai whereby he instituted 
himself as the first trustee and provisions for the succeeding trustee were 
made in the deed ; one of such provisions was ‘'Neither myself nor the 
managing members of the chartty who shall be conducting the charity 
shall have any right to alienate the same in any manner. Should any 
such alienation be made it shall not be valid. But myself and those 
that succeed me as managing members shall have the right to sell the 
same only if other properties of value equivalent to these charity 
properties are available and It the income out of such other properties is 
likely to exceed that of his property ; and to buy with the sale proceeds 
such other properties tor the above charity”. Of his successors one 
alienated, without any necessity, some of the trust properties to a 
third person who had notice of the trust and the terms of the trust deed 
and later on executed a sale deed thereby conveying his private property 
to himself as a trustee. A suit by the succeeding trustee was brought to 

i. Mathura Prasad Singh, v. >utya Naram Prasad SaJu, 65 I. C. 812. 

i, Duijtndta Mohun Surma, v\ M anotama Dost, A. 1 R. 1922 Cal. 

1>0:36C. L. J. 326 ; 49Cal.91i:28 C. W. N 57:70 I. C. 

990. 

3. Eastern Mortgage & Agency Co-, v. Kebati Kumar Roy, 3 C* L. J. 

160 . 

4. Hemchandra, v. Mohan Lalit, 16 C. L. J. 537* 14 1. C. 515 ; 

16 C. W. N. 715, 

5. Masha ram Das , v. Ahmed Huuam, A l. R 1917 Cal. 235 : 

21 C. W. N. 63: 37 1. C. 380. 

6. Parbhu* v. Puttu, A. L R. 1927 Oudh. 92 ; i Luck. 144 : 13 O. L. ]. 
42; 3 0. W. N. 260 ; 95 1* C. 995* 

Mofchom Smgkf v. Rajah Rap Singh, (1993) 15 All. 352 20 LA. 
127 :6 Sor. 327 <P- C.) 
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UTS #, to kutqu such bcnvit”* 

let ssidt the alienation. Held,* chat it has not been shown chat there 
was*any justifying necessity. But apart from that defendant 1 (alienee) 
has to show that the conditions which are required by the deed of trust 
to validate the transaction exist. This is not merely a case where a mere 
representation is sufficient and a bonafide belief in the representation 
would validate the sale* there being no duty on the part of the purchaser 
to see to the application of the money. The case goes here much further. 
The trustee instead of getting the money from the purchaser allowed him 
to mortgage to him every property sold and it is not a thing which is 
contemplated by the trust deed* Moreover, the trustee instead of 
purchasing other properties has conveyed his own properties to himself and 
the law is clear that a trustee cannot do so* He cannot buy the properties 
of the trust himself and he cannot sell any of his properties to the trust, 
the mischief in both the cases being the likelihood of a conflict between 
his interest and his duties as a trustee. The law does not go Into the 
question whether the transaction is beneficial or not. Reference in this 
connection may be made to these cases 2 * and also Godfrey on Trust, 
p. 324, 4th Edition. For these reasons the sale by the trustee to defendant 
1 of trust properties Is invalid. Hence when the sale is set aside and if 
the purchagc money or any portion thereof has been paid by defendant I, 
he ts entitled to get back the same from the trustee and he being dead he 
can recover the same from his legal representatives. 

Money was borrowed by the kamavan of an iUom by execution of a 
jurnom to meet the expenses of the marriage of a female member of the 
ilhrni it was utilized for the purpose. Subsequently a member of the 
iUom who did not join in the execution of the konom, although all the 
other adult members for the time being did, instituted a suit impeaching 
the alienation relying on a karat in the fllom executed by all the members 
of the iUom containing a clause that no debt shall be incurred except with 
the consent of all the adult members for the time being and that if any 
charges were created without the concurrence of all such members they 
shall not be valid* Held , 4 that as every member of the iilom including the 
plaintiff had the benefit of the money the transaction would not be set 
•aide unconditionally but only on the condition that the illam or its 

t. K. Swarmiuilha Afyar, v\ Jambukeswaraswami Temple , A. I. R. 1930 

Mad. 37 1 : 117 1. C. 139 

i Wright, v. Morgan, (1926) A. C. 788. 

3 . Peary Mohan Mukcrjce, v . Monohar M ukerjee, A. !• R- 1922 P. C. 

235 : 30 M. U T. 24 ; 26 C. W. N. 133 :48 1. A. 258 : 48 Cal. 

1019; 19 A. L. J. 773; 23 B. L. R. 913 a 34 C. L. J. 86 . 
41 M. L, ). 68 ; 14 M. L. W. 104 ; 1921 M. W. N. 554. 
2 P.LT. 725 : 62 l C. 76. 

4 . Msmdofcaik Moth*, v. Chakra Bath Sankaran Sambudripad, A.I. R. 

1932 Mad. 303; 35 M. L W.171; 136 L C 350. 



kamnv m for the time being paid btclc the Amount borrowed. U the 
payment wtt not made The suit was to stand dismissed and the fconom 
was to be binding on the whole ilt&m The principle on which Ss. 64 fit 
65 rest is not confined to cates expressly included in either of them and 
is thus stated in CfougM "No mm can at once treat th -• contract as 
avoided by him so as to resume the property which he parted with under 
it and at the same time keep the money or other advantages which he 
has obtained under it” This rule is applied as a rule of equity and good 
conscience. Even in a previous decision* of this Court there is a dictum 
recognizing this principle. 

The situation between the parties is simply this The deiendent sold 
to the plaintiff a piece of land which was not his to sell- l he real 
owner sued the plaintiff and the defendant, and the defendant admitted tn 
that suit that he had no title whatever to the land. Thereupon in 
negotiations which were no business whatever of the defendant, the 
plainriff negotiated with the real owner and for a price which is not 
material to this suit arranged thar she should retain possession of the land 
as her own Now, char was a piece of negotiation between the plaintiff 
and the real owner of the land and in respect of these negotiations, the 
defendant nad no business at all The defendant is in the position of a 
person who had sold property to another who, finding the real owner, 
has entered into private negotiations with the real owner for the sale by 
the real owner of the property. The sale by the defendant has totally 
failed for want of consideration. She has taken the purchase price and 
she has given nothing in exchange for the purchase price. In those 
circumstances she must return the whole of the purchase money which it 
is admitted is Rs S*4 A very simple analogy for the situation may be 
found in the following hypothetical illustration of facts . A sells to B a 
diamond ring tor the price of Ks 100 ; B finds thar the diamond ring has 
been stolen from C, and C sues both A and B with the result that A the 
vendor admits that the ring was stolen and that he had no title to it and 
B admits that his pvirchasc was a purchase of a stolen ring and that he 
had no business to deal with it ; thereupon C out of his generosity gives 
the diamond ring to the purchaser as a present It does not lie in the 
mouth of the vendor to say that the purchaser had suffered no loss. The 
purchase had entirely failed and the means by which the purchaser 
ultimately came into possession of the stolen property is no business of 
the thief; the thief must refund the purchase price to the purchaser. 9 

1. Clough, v Lf? N. W. R., (1871) 7 Ex 26 : 41 L. |. Ex. 17 ; 

25L-T. 708 20 W\ R, 189. 

2. Roma Vadhiyar , v. Knshna Nayar, A. L R. 1926 Mad. 398 : 

93 I. C. 20. 

3. Bibi Zamab, v. Bibi Azizunnissa, A. 1. R. 19*4 Pat. 280: 147 I.C* 
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In the present case the muter hu not rescinded the contract; he 
hu done nothing except that he perforce engaged another person to 
perform the work of the sweeper In his house, and this is not necessarily 
a rescinding of the contract with the servant who was engaged for the 
sweeping work-U U quite clear that the word ‘rescinds* as used in 
$, 64 implies ‘an express and unequivocal cancellation of the contract*; 
otherwise, it would be impossible to understand the form of the sentence 
“the other party thereto need not perform any promise therein 
contained in which he is promissor”. Obviously, a man who contracts 
to do something is bound to perform that contract so long as the contract 
has not ceased to subsist owing to the act of the other party and in 
this case it appears that it cannot be said to have ceased to subsist 
because the muter has rescinded It. It is only right that, where a 
party does expressly rescind a contract in the circumstances set out In 
S. 64. Contract Act, he should restore any benefit that he has received; 
but if he does not rescind the contract, there is no reason why he should 
restore any such benefit/ 

The question is whether under the Contract Act a party who has 
“pur an end to” a contract under 5. 39 Is liable to restore any benefit 
received by him under the contract from another party?. Held, 3 ' that 
relevant sections are 2 and 2 (g), (h), (0, and (j), 39, 53, 55, 64, 65, 66 , 
75. The language employed by the Act presents certain problems of 
construction. When one parry to a contract has refused to perform his 
obligation thereunder so as to give rise to a right in the other party to 
put an end to the contract, is the latter a person at whose option the 
contract is voidable, and if he does not put an end to the contract, does 
he rescind a voidable contract ? When he has so rescinded, has the 
contract become void ? Or is the language of S. 64 as to a person 
at whose option a contract is voidable restricted to cases where fraud, 
undue influence, mistake or other element vitiates the original consensus 
so that the party who has an option to refuse to be bound by the 
contract must either accept it as a whole ot take no advantage from 
It whatsoever, treating it as void ab initio / Or are Ss. 64 and 65 
restricted to cases to which the terms “void** or “voidable*' have been 
expressly applied by the Act ! In a case within S. 39 the party who 
rightly “puts an end to" or “rescinds" (S. 75) the contract is entitled 
to damages tor the defaulting party's breach. In this seme the contract 
has not ceased to be “enforceable by law'*. On the other hand, neither 

1. Etbari, v. H. Bellamy, A. i R. 1938 Rang. 207 * 176 L ” ™ 

L Murdidhar ChalUrjte, v. International Pi Urn Co, Lid, A. I. R. 1943 
P. C. 34 : 47 C.W. N, 497 . 206 I. C 1:9 &R, 287: 
56 M. L* W. 283 : 70 1. A, 35 : 1943 A. L J. 387: 1943-2 
M L JL 369 :1. L R> 1943 K. P. C 30 s 1943 M. W. N. 744 
46 B* L. R. 178. 
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put y If any longer bound to perform his promise-lndeed an offer to do 
so, If made by either party, could properly be rejected by the other. The 
election of the party rescinding, as Cotton L. J, once put It, “relieves the 
other party from any further obligation under the contract and enables 
both parties to make arrangements for the future on the footing that 
the contract has been once for all broken and Is at an end” vide , the case 
of Johnstone 1 That the word voidable* does not appeal in S. 39 may well 
be signlficant-indeed, to say chat “the promisee may put an end to the 
contract'* la to uae language often employed by English judges, but very 
often qualified by words to show that the contract is only brought to 
an end submodo • The judgments in the above case, 1 contain careful 
qualification to this effect: “The other party may adopt such renunciation 
of the contract by so acting upon it as in effect to declare that he who 
treats rhe contract as at an end. except for the purpose of bringing an 
action upon it for the damages sustained by him in consequence of such 
renunciation (per Lord Esher, p 4n7 of Q, B D.) The rights of the 
parries under the contract must be regarded as culminating at the time of 
the wrongful renunciation of the contract, which must then be regarded 
as ceasing to exist except for the purpose of the promisee's maintaining 
his action upon it (per Bowen L J. at p. 473 of 16 Q« B D ) Though 
the Indian Act is to be interpreted according to the meaning of the words 
used in it, such passages help to show that S. 39 and S- 64 cannot be read 
together as a matter of course if they do not appear by the mere force 
of their own language to link, up The question muse, therefore, be 
whether there is elsewhere in the Act sufficient to show that the contract 
which may be “put an end to" is “voidable"? To this question 
the answer must be yes. The presence of illustration (c) to S. 65 
cannot be made consistent wirh any other view. The effect of$ 39 
is explained by the example there given of a singer who wilfully absents 
herself from the theatre. The same example serves also under $. 65 as 
illust. (c) and under $. 75. It is a prominent feature of this portion of 
the Act. The right of one party upon refusal by the other to perform 
the contract Is described indifferently by the Act as a right to “put an 
end to" or “rescind” It; and illust. (c) plainly imports that this right 
is either that of “a person at whose option the contract is voidable" 
(S. 64) or is such that by the exercise of it the contract "becomes void" 
(S. 65). Of these two propositions it is to be observed that they arc 
not mutually exclusive, whether or not each involves the other. It has 
been suggested that the illustrations given under S. 65 are intended to 
refer to Ss. 64 and 65 taken together, or at least that illust (c) is to be 
read as referable to S. 64. Another view is that the sections overlap. 
It is difficult to suppose that the singer 1 ! contract has become “void” 

1. ]ohnsume % v. Miffing, (1886) 16 Q. B. D« 460: 55 L. J. Q. B. 162 : 
54 L. T. 629 s 34 W. R. 238 ; 50 J- P*694, 
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under $* 65 without being “voidable” under S« 64- But no view which 
can be taken upon there matter* can provide an escape from the 
conclusion chat a liability to make restitution attaches to the party 
putting an end to a contract under ?♦ 39. Nor can the illustration be 
ignored or brushed aside because it is not pare of the body of the 
section, vide the case of Aitfm.l Further, under S. 53, if one party 
prevents the other from performing his promise, “the contract becomca 
voidable at the option of the party so prevented/’ and the latter may 
“elect to rescind It” : this section, likeS 75, expressly confers a right to 
recover damages. Again, under S. 55, where time is of the essence and 
one party has made default, “the contract, or so much of it as has not 
been performed, becomes voidable at the option of the promisee’*; the 
last paragraph of the section deals with the right to damages. And 
S. 66 describes how “the rescission of a voidable contract” maybe 
communicated. From these sections it must be conceded that, as 
language Is used in this Act, the right to treat a contract as voidable and 
to rescind it may be accompanied by a right to recover damages for the 
wrongful act which grounds the right of recession. The ordinary 
notion of an English lawyer that the right to recover damages must 
be based upon a valid and subsisting contract, and that a plaintitf 
could not declare upon a contract as bring void, cannot be taken as a 
guide to the use of the words “void” and “voidable” in the Indian Statute, 
Nor can the clauses of S. 2, which would seem intended to explain those 
words by use of the phrase “enforceable by law”, betaken as showing 
that a contract which one party is entitled by reason of the other’s 
default to rescind is not “voidable”. It may be suggested that a case 
under & 39 or under para 1 of S, 55 comes readily under the phrase 
“voidable contract” as explained by clause (i) of S- 2, but that even alter 
rescission It never becomes void in the sense of cl. (j)* It is, it may be 
said, enforceable at the option of the party not in default, but it never 
“ceases to be enforcesble” even if “put an end to", because the right to 
damages remains. But this account of the matter has its own difficulties* 
The option which characterises a voidable contract is an option either to 
say “it shall not be enforceable at all” or to leave it as a good contract 
enforceable by any party on the usual conditions. This is certainly so 
in any case under S. 19; it is enforceable at the option of one parry 
only in the sense that that party may elect to treat It as not binding 
upon any party* The voidable contract in a case of undue influence is 
either going to be good or wholly void. After rescission it wilt not be 
enforceable at all It is by no means plain, therefore, that cl. (i) of S. 2 
affords room for the opinion that in a case under section 39, the 
agreement, notwithstanding rescission, is enforceable at the option of 

1. Syedd Artfui, v. Yeah Ota Gark, A« I. R. 1916 P. C. 242 ; 39 l C 
401 : 43 I. A. 254 
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one party. The term* of cU> (g) and (i) do not of themselves necessitate 
any departure from the ordinary implications of the words 'Voidable'' and 
‘Void”, nor have they been so construed hitherto. As the learned editors 
of a well-known work on the Act have put it: ‘'Whenever one party 
to a contract has the option of annulling it, the contract is voidable; and 
when he makes use of that option the agreement becomes void” (Pollock 
and Mulia: Indian Contract Act, Ed 6, p, 365h Again, there are 
difficulties in the way of holding that illustration (c) to 5 65 does not 
apply to that section at ait, though doubtless it illustrates S. 64- It is 
preferable to confine to a reason which is apparent on the face of the 
Act—that the right to recover damages has been dealt with by the 
draftsman as a right expressly conferred by the Statute in cases where the 
contract has been rendered ■Voidable*’ by the wrongful act of a party 
thereto and has been “rescinded” by the other parry accordingly The 
right co damages presents no insuperable objection to the application 
of S 04 to cases of rescission tinder S. 39, and S. 64 applies to the 
present case- 

0. Earnest money :— 1 he consideration for the contract in question 
was a sum of Rs 41,000, of which Rs 4,000, is stated to have been received 
bv the vendor on the date of the agreement, Rs 20,000 was to remain on 
mortgage, and the balance was to be paid on a specified date. If the 
purchaser failed to carry out the contract, he was to forfeit the Rs 4,000 
advance. If the vendor failed to carry out the contract, he was to refund 
the advance and pay Rs 4,000. There was a further provision that the 
vendor should execute the sale deed before the agreed date either in 
tavour ot the purenaser or in favour of the purchaser's nominees. In 
pursuance of this, the vendor before the agreed date, sold some of the 
lands ro a nominee of the purchaser. But there was no reciprocal 
agreement by which Rs 4,000 was to be forfeited to the vendor if the 
purchaser was in default, and Rs 4,000 was ro be paid by the vendor 
(besides refunding the advance) if the vendor was in default, or the 
fact that there was part performance of the contract before the agreed 
date, makes any difference for the purpose of the decision under 
question, vi*., whether in the events which have happened, the vendor 
is entitled to retain the Rs. 4,000. Held, that the sum of Rs, 4,000 for 
which the plaintiff is suing can be regarded as a deposit by way of 
guarantee or security for the performance of the contract of sale and 
that of that contract time was of the essence. The Court does not see 
how to avoid the conclusion that the plaintiff on his failure to be ready 
with the purchase money at the essential time, must be held to have 
abandoned the contract, having put it out of his power to perform it. 

U Natesa Aryar, v. A ppavu Padayachi A. L R, 1915 Mad. 896 : 
19 1. a 462: 38 Mad, 178: 24 M- L J. 488? 13 M-UT, 
391:1913 M. W. N. 341. 
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Th*t brings the case within the English authorities among which the case 
of Howe 1 is conspicuous, and if those cases be followed the present suit 
must fail The weight of authority both in this country and in England 
is against the contention that the plaintiff is entitled to claim the return 
of the deposir as having been paid in pursuance of a penal stipulation. 

The fact that a receipt acknowledging as advance in respect of a 
contract is written on the same piece of paper as the contract and the 
latter is not enforceable owing to material alterations made in it by one 
party without the knowledge and consent of the other does not entitle 
the person making the advance from recovering it by means of a suit 
although a suit for damages for non-performance of the contract is not 
maintainable-* 

Practically every case in which any question of earnest money arises 
ean be decided on the clear provisions of S. 64 or 65 and S. 73 or 74 of 
the Contract Act. When a contract to sell is rescinded the seller must 
restore the benefit he has received under it under S64 if he rescinds it 
himself and under $.65 if the purchaser rescinds it, that Is to say, he 
must refund the earnest money. But when he rescinds it himself, if he 
has suffered any actual damage, he is entitled to get compensation for it 
under $-73, and even if he has suffered none, he can be awarded a 
reasonable amounr as compensation not exceeding the earnest money, 
if there is the usual agreement of forfeiture in the contract, under $- 74 . 
Either sum awarded as damages can be set off against the amount of 
earnest money he has to refund,* 

The Transfer of Property Act does not provide expressly for the 
return of a portion of purchase money, paid in pursuance of a contract 
of sale# when the buyer falls to complete payment, and the sale, therefore, 
falls through; but the provisions of the Contract Act apply generally to 
contract of sale of immoveable property. Section 74, Contract Act, 
deals with cases where a penalty is stipulated in the contract, and it is not 
unusual for a contract of sale of immoveable property to contain a 
stipulation that a certain payment, usually made at the time of the 
contract, shall be ‘earnest', which In the words of Law Shaw in C hiranji 
Singh , 4 is a payment which ‘is forfeited when the transaction falls through 
by reason of the fault or failure of the vendee* • But when a contract of 

l* Howe, v. Smith, (1884) 27 Ch. D. 89 : 5$ L J. Ch. 1055 : 50 L T. 

573 : 32 W. R. 802 : 48 ]. P. 77\ 

l KanJttgula Anantha Rao Pantulu , v* Kandikonda Suiayya, A. 1. R. 

192C Mad. 64 ; 43 Mad. 703 : 55 I- C. 697 : 38 M- L I. 256 • 
’920 M. W. N. 187: 27 M. L.T. 134: 11 M. L. W. 390. 

3. fta/ifuo, v. Shwaram , A. I- P. 1927 Nag. 168 : 10 N. L. J. 1 : 

100 I. C. 860. 

4. Chiron|i Singh r. Has Swamp, A. I* R. 1926 P. C* l : 94 L C. 782 
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tale does not provide a penalty, the right of the teller to damages, on the 
failure of the buyer to complete payment, will arise under S, 73 or under 
S. 75, Contract Act, and Is something quite independent of the amount of 
any part payment made Under S 64 the party rescinding a voidable 
contract must restore such benefit as he msy have received from the 
other party. It is conceded that the payment made by J were in no sense 
earnest, and that no other penalty waa stipulated in the compromise 
decree. It may be said that ] finally refused to perform his promise to pay 
the agreed amount when, in the rourse of the execution proceedings, he 
declined the offer of a conveyance on payment of the balance, and that 
M thereupon, by proceeding with his execution application for possession, 
put an end to the agreement under S. 39, Contract Act, and under S. 64 
became liable to restore to ] the benefit he had received under the 
contract. Refer to Clause !6) (b) of S. 55, T P. Act. Mtilla at P 309 of his 
Transfer of Property Act (Edn. 2) m a Ice* the following comment : “If 
the buyer improperly refuses to accept delivery, he loses his charge. But 
although the buyer loses his charge, the seller has no right to retain any 
instalments of price that have been paid, unless they have been paid as 
deposit or earnest In a suit against the buyer, whether for specific 
performance orfor damages the seller would have to give credit for moneyr 
pre-paid not as earnest, but a* instalment of prices*'. This statement is 
correct and further that it is open to the buyer not only to claim credit 
for part payment made by him, but to sue for return of that part 
payment. * 

7* Effect of benefit received by minor The mortgage executed 
by the guardian without sanction is not void. It is only voidable. This is 
clear from section 30 of the Guardians <&l Wards Act IVlll of 1890), 
which must be read with section 29 of the said Act. The minor 
defendant, through his guardian ad litem, desires to avoid the mortgage. 
He is entitled to do so, but only on condition that he shall restore any 
benefit which he has received thereunder to the persons from whom it 
was received. This principle is acknowledged in S. 64 of the Indian 
Contract Act, in Section 35 of the Transfer of Property Act, and 
generally by the Indian Courts in these cases*" 4 as Courts of equity and 
good conscience. The fact that the person who has received the benefit 
is the defendant, does not make any difference, for the mortgage is 


1. M adhavdas Pamtanand, v. Jan Mahomed Ghulam Hyder, A. I. R, 

1942 Sind 37 : l L* R. 1941 Kar. 495 ; 199 1 C. 438 ; 14 R.& 
181. 

2. Shutm Outrider, v. Rajkinen Mooktrjte, 15 B. L. R. 3i0. 

3. Ginaj Boksfi, v. JCocf Hamid At, 9 ALL 340* 

4. tar Lakhi Gka as, v. Dcbendm Outndra Mqjumdar, 24 Cal 66ft. 
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prim *i /ode one binding on his estate, and he, in effect, says M «ct it aside, 
on the technical ground that tt was not sanctioned “by the Court”- 4 
The case for the plaintiff is that the mother of defendants i and 2 
acting as their guardian sold to him certain properties consisting inter alia 
of the site specified in the plaint for the 'purpose of purchasing other 
properties, that the defendants have not put plaintiff in possession of the 
property claimed by demolishing the building on the site as agreed 
upon* Held, 9 that there can be no doubt that, under $ 64, Contract 
Act, a party seeking to avoid a voidable transaction is bound to restore 
any benefit he has received from the other party and the question is 
whethet in the present case, lands actually purchased in S can be said 
to be the benefit which defendants I and 2 received in respect of the 
sale by their mother as their guardian. * Ordinatly the benefit which a 
party receives when he sells the property is the price which the vendee 
pays. Any profits which the vendor might make with the moneys 
would be too remote in estimating what he has to return in case he is 
entitled to avoid the sale and elects to do so. Where, however, for the 
protection of a purchaser contracting with a guardian or a qualified 
owner, a particular dealing with the money was in the direct 
contemplation of the parties, such as the purchase of other lands with 
the consideration, and the money is so applied, the benefit which the 
ocher party obtains will be the land or other property acquired with the 
consideration. There must be something more than a mere application 
of the consideration in a particular way in order to entitle the purchaser 
to claim restoration of the properties acquired with the consideration 
paid by him. S. 35, T. P. Act makes this clear. It requires that the 
benefit received should be parr of the same transaction and should be 
direct In the case of Raffia* it was held that the guardian of a 
Muhammadan minor is not entitled to mortgage her properties for the 
purpose of acquiring other properties but that if the minor disclaims 
liability to pay the mortgage monies, she must give up her rights in the 
property so purchased* She was directed ro execute a conveyance of 
the property to the mortgagee- It was assumed that the benefit was 
the purchase of other lands and there was no discussion of the 
question. In these three cases 4 '* it was held that any benefit received 

1. Sfiuxyu Pillui, v. Mum 5 ami Ayyan, (1899) 2: Mad. 289 : 9 ML™]. 

2. Ctonnowomi Rcddi, v. Krishnasuami Rtddi . Al.R lOiu 

650 : 48 l. C 856 : 42 Mad. 36 : 35 M L. J, 652 

3. Raffia Bt, v. Angappan, A. 1. R. 1916 Mad- 273 : 2 M L W - 

28 1. C. 714. m * 

4* Siftaya PiUai, v. Mtmiiamt A yym, 11 Mad. 289, 

5. Tttpal, v. Congo, 25 AU. 59. 

6. Eautm ^outage and Agency Cj. Lid. v. Rehab Kama* Ray, 



8.64 ] uwt of snwir micmvm bt umoa. 1187 

should be restored* In these cases it was the consideration paid that 
was to be re&mded* There can be little doubt that if the purchase of 
the lands at S was for the benefit contemplated by the parties and arose 
In connexion with the same transaction as the sate of ancestral properties 
by the minor’s mother, the plaintiff would be entitled to a conveyance 
of the properties so purchased* Otherwise all that he would be 
entitled to, is repayment of the consideration he paid. From the findings 
it cannot be said that the purchase of the lands under Ex C was a part of 
the same transaction as the sale of lands under Ex. IV The plaintiff would, 
therefore, be entitled only to the return of the consideration paid by him 
incase the defendants elect to keep the house site claimed. Moreover, it 
is held that apart from the fact that the plaintiff has by his action 
precluded the Court from ordering an exchange between the parties of the 
lands sold to plaintiff by the mother of defendants 1 and 2 and the lands 
purchased by her in S, it follows from the finding that the purchase of 
the lands in S was not contemplated at the time of the sale to plaintiff* 
that those lands do not constitute the benefit received by defendants 1 
and 2 from plaintiff within rhe meaning of S. 64, Contract Act. 

It has been argued that on the analogy of sections 64 and 65 a minor 
who seeks to avoid a sale of his property by some one who had no 
power to sell must restore any benefit he has received from the 
unauthorised sale But when a contract is void ab initio as in this case, 
chose sections are not applicable. In the present case the step-mother of a 
minor- sold property belonging ro the minor in order to pay off a 
mortgage executed by his father and to meet the marriage expenses of the 
minoT. Hdd, 1 that the sale could he set aside at the instance of the minor, 
but the minor was bound to refund the consideration money. 

When a sate of minor’s property by his it {ado guardian is set aside* 
the minor must restore to the vendee the amount of benefit received by 
him thereunder.* Refer to these cases*'* in support of the view. 

A contract entered by a certificated guardian without authority is not 
void but only voidable and the party rescinding the contract must, if he 
has received any benefit thereunder from the other party to the contract 
restore such benefit so far as may be.* 

1. Umuuji Kuv#i Hajure, v Ral u Ruvji iJujate, A. 1. R. 1925 Bom. 

499: 49 Bom. 576 : 27 B. L. R 621 : 88 1. C. 643. 

2. Zmda, v. Mt. RoiKnoi, A* I R. 1928 All. 286 . 26 A- L- J. 401; 

108 L C 566. 

3. Hanammvda S hidgowda, v. Irgmvda Shiugowda, A* I. R. 1925 Bom- 

9 : 48 Bom. 654 : 26 B. L. R. 829 : 841 C- 374. 

4. Allah Dai v. Budha, (1904) 52 P. R. 1904 t 85 P. L. R. 1904. 

5. Ram Dm Hazari Lat, v. M ansa Ram Murtidhar, A. L R. 1929 AH* 

89011929 A. L J. 1140 : 51 All. 1027 ; 122 L C* 881. 

P—150 



1188 mscr or miacteaioM ov voidable contmct. I A* IV 

6. Effect of rescission of voidable contract r—Three persons filed 
objections against the application for mutation by the plaintiff. During 
the pehdency of the mutation proceedings, the plaintiffs executed two 
•ale deeds, in respect of half of the property in favour of defendants 1 
and 2. All the three objections were withdrawn and mutation was 
ordered in respect of half of the property in favour of the plaintiffs and 
the other half in favour of defendants 1 and 2 The plaintiffs instituted 
the suit lor setting aside the sale deeds on the ground that the defendants 
had obtained them by practising fraud and without consideration. 
Defendants' plea was that as a result of the personal influence exercised 
by them the objections were withdrawn and that it was not possible to 
compensate the defendants in money for the services so rendered by 
them. It was found that objections to the mutation were groundless 
and they were taken at the instigation of the defendants in order to 
frighten the plaintiff. It was found that defendants had paid certain 
amount of consideration The lower Court ordered refund of 
Consideration and a sum as compensation before giving plaintiff a decree* 
Held.* that the fraud was established and the compensation ordered by 
the lower Court was suffici :nt to compensate the defendants for their 
personal s-:rvtc.*s under S 6 k It was not a case that could not be 
compensated by money 

There was an agreement to execute a contract to a Municipal 
Committee and as it was subject to the approval of the Municipal 
Committee it was a voidable agreement. The Committee instead of 
endeavouring to enforce the agreement sent a notice rescinding it. Held,* 
that the notice instead of endeavouring to enforce this agreement 
actually rescinded U. The consequences of rescinding a contract voidable 
at the option of the person who Joes so are given in S. 64, Contract 
Act, and amongst them is the release of the opposite party from 
performing any promise which he has made. tven if there was a 
preliminary enforceable agreement between the parties, it was yet one 
voidable by the Committee and was rescinded by it with the result that 
the appellants were relieved of their obligations. 

9. Woen a purchaser is entitled to redeem A mortgaged the 
land in suit to D for Rs 1,000 and subsequently sold the equity of 
redemption in this land, as well as the proprietary rights in other land to 
H and 1 tor Rs. 4,500. H and ] have brought the present suit to redeem 
this mortgage of Ks 1,000 and have impleaded A as a defendant. In his 
written statement A contested the suit, alleging that his consent to the 
sale to plaintiffs was obtained by undue Influence and fraud, that the 

1. Du’tirfeu Prasad, v Kandhai, A. 1. R. 1934 Oudh. 170: II O. W. N. 

603 ; 1934 Q. L R. 498 . 149 1. C. 348. 

2. Abdul Hamid, v. Municipal Committee, Peshawar, A. L R. 193$ 

Pesh 124 : 157 I. C 879. 
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tnnrfer wai void In comequence, that there was no consideration, and 
ehstt the pleintifls had no right to bring any suit to redeem the mortgage, 

7 he lower Court concluded that execution was obtained by undue 
influence and fraud and that \ had actually been paid Rb. 70 out ot the 
alleged consideration Held/ that under 9T T. P Act, any person 
having any interest in or charge upon any property is competent to 
redeem a mortgage on such property Further when a person at whose 
option a contract is voidable rescinds it, he shall if he has received any 
benefit thereunder from another party to such contract restore such 
benefit so far as may be to the person from whom it was received (S. 64, 
Contract Act), and It any property has been transferred to another party 
in pursuance of such a contract the latter becomes trustee thereof for 
the benefit of the person rescinding the contract subject to repayment by 
him of the consideration actually paid (S. 86, Trusts Act). It is certainly 
proved that A received Rs- 700, and the fact is not questioned. The 
plaintiffs, therefore, even assuming the fact of fraud or undue Influence, 
are in the legal position of holding the property as trustees and as such 
have an interest entitling them ro redeem the mortgage. 

65. When an agreement is discovered to be void, or when 
a contract becomes void, any person who has 
received any advantage under such agreement 
or contract is bound to restore it, or to 
make compensation for.it, to the person from 
whom he received it. 


Obligation of person 
who has received 
advantage under void 
agreement or contract 
that become* void. 


Illustrations. 

(а) A pay* B i,ooo rupees in consideration of B\ promising to marry C, A’s 
daughter. C is dead at the time of the promise. The agreement is void, but B must repay 
A the i.ooo rupees. 

(б) A contracts with B to deliver to him a^o mtuads of rice before the first of May. 
A delivers 130 roaunds only before that day, and none after. B retains the mo maunds 
after the first of May. He is bound to pay A for them. 

(r) A, a singer, contracts with B, the manager of a theatre, to sing at bis theatre for 
two nights in every week during the next two months, and B enga> cs to pay her a 
bond"*** rupees for each night’s performance On the sixth night, A wilfully absents 
herself from the theatre, and B, in consequence, rescinds the contract. B roust pay A for 
the five night* 00 which she had sung. 

( 4 ) A contracts to ting for B at a concert for 1,000 rupees, which are paid in advance. 
A ca coo ill to sing. A is not bound to make compensation to B for the loss of the profits 
fffcfch B would hive made if A had been able to sing, but must refund to B the 
iywa rupees paid in advance. 


j, Mokandi, v* Hamam Das, A» L R. 1920 Lob« 480 (2) : 2 L. L. T 

44 & 
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Synoptis. 


1. 

Scope. 

10. 

Effect of contract void In 

2. 

Applicability of S$. 65,70 


part- 


and 72, 

11. 

Effect of void contract by 

3. 

“Discovered to be void 1 ’. 


tenant. 

4. 

“When a contract becomes 

12 . 

Effect of void contract by 


void*. 


minor- 

5. 

A suit for money “had and 

13. 

Remedy for an illegal 


received”. 


contract. 

6. 

“Bound to restore it” 

14 

Remedy for a void contract* 

7. 

“Or to make compensation 

15. 

Remedy for advance freight 


for it”. 


under a void contract. 

8. 

Interest on amount of 

16. 

Quantum Meruit. 


compensation. 

17- 

Limitation. 


9. When compensation under 
collateral contract U 
recoverable. 


1, Scope :—It is only when an agreement [ 5 discovered to be void, 
or a contract becomes void, that a person who has received any 
advantage under it, can make compensation for it to the person from 
whom he received it. In tills case, therefore, the contract not being or 
having become void, the creditors, who had received dividends under it, 
cannot claim to credit them towards their debts and claim the balance. 1 

Section 65, appears to admit of a plaintiff recovering any advantage 
which the defendant has gained in pursuance of a void contract made 
between them, but the cases in which a plaintiff may sue to rescind an 
unlawful contract seem to be limited by section 35 of the Specific Relief 
Act.* 

The Court must look at S. 65 of the Contract Act to see whether a 
plaintiff who comes for relief and says that an agreement is void by reason 
of S- 18 of the Bengal Minors Act (XL of 1858), can claim a decree for 
possession of the property without making restitution- It appears that 
in this view of S. 18. the provisions of S. 65 of the Contract Act would 
apply. It has been suggested that S. 65 should be read as if the person 
making restitution should actually have been a party to the contract ; 
but the section is expressed in the widest terms, and includes any person 
whatever who has obtained any advantage under a void agreement So 
that even if S. 18 had the effect of making the agreement of mortgage in 
this case void, the Court should still hold that, with reference to S. 65 
of the Co ntract Act, the plaintiff could not have the benefit of the decree 

1. Kheta Mai, v. Chuni Lai, (1879) 2 All. 173~ 

2. T amarashtrri Shrfthti, Andarjanom, v. Matanat Vasudewm 

Nambudnpad, (1881) 3 Mad. 215. 
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except on condition of hto making restitution to the extent of any monks 
advanced by the defendant under the mortgage-deed which had gone to 
the benefit of the plaintiff's estate, or were expended on his maintenance, 
education or marriage- 1 

The Court has simply to find whether there are any circumstances 
which take the case out of the clear words of the section. 
There is no doubt that the agreement between the parties was 
that the consideration for the promise on defendant’s part to lease the 
godowns for a whole year should be paid by plaintiffs to defendant in a 
lump sum at any time in the year when demanded. The consideration 
was so paid in August. 1896. That consideration was for tin- whole year. 
But the lease, that is, the whole contract-has become void. Therefore, 
defendant, who has received the whole consideration is, bound to make 
compensation for that portion which has tailed. The right to 
compensation docs not depend on the possibility of apportionment. 
The Court is unable to find any principle which would take the case 
out of the plain language of the section. * 

The plaintiff is not entitled under section 65 to a refund of the premia 
paid on the policy during the lifetime of the assured. Secrion 65 can 
apply only to cases in which the agreement is discovered to he void or 
the contract becomes void at law for any of the reasons specified in the 
Contract Act. Neither thar section nor section 64 applies rc> cases in which 
there is a stipulation that, bv reason of a breach of warranty by one of 
the parties to the contract, the other party shall be discharged from the 
performance of his part of the contract.® 

Section 65 has no application to a case of transfer of property by way 
ot mortgage, when the transfer is'perfectly valid when made and remains 
valid for a certain period of time fixed by the law. i. e., the life time of 
the mortgagor .* 

It to perfectly clear that in every case of illegal com position of a 
non-com pound able criminal offence a refund cannot be demanded at 
law* There can be no desire and no intention to extend the law' to any 
•uch result. S- 65 does not apply to a case of this kind.* 

1 r.itmi BdkKsh v Kaii Hamid Mi, 11886) 9 All 3-U' : 7 A. \V. S. 

0887) 62. 

1. D’ummsry Soondeidai, v. Ahmrdbkai Hubibbhoy, (189?) 23 Bom 
15. 

3 Oriental Government .Security l i/e Amrrnnce Co, Lid, v. Naraiimha 

Chari, (1901) 25 Mad. 183 : 11 M. L l- 379. 

4 ParshotUjm Veribhai, v. Chhatrasangji Madhavsangji Thahor, A. 1. R. 
1916 Bom. 65 : 40 D. C. 1002 . !9 B. L. R. 545 : 41 Bom. 546. 

Amiadennesia Bibi. v. Rahim fiuksh Skikdar, A. 1. R. 1916 CaU 
74 s 28 L C.- 713.42 Cal 236 : 19 C. W. N. 383 : 21 C. L J. 

642. 
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Section 65 relates to the obligation of a person who has received an 
advantage under an agreement which U discovered to be void or under 
a contract which becomes void The present case is, however, not that 
of an agreement "discovered** to be or "becoming void*' The agreement 
is void on the face of It, and it was void ab initio , while the words of 
the section can only be aptly applied in such cases as that of an 
agreement which Is subsequently found to be void on account of some 
latent defect or of circumstances unknown at the date of the agreement 
or of an agreement which is afterwards made void by circumstances 
which supervene.' 

This was a suit by the plaintiff for compelling the defendant to 
execute a valid sale*dced in respect of certain properties. The lower 
Court held that the defendant was at the time of the contract, of 
unsound mind. Held, 3 * that S. 65 has been construed in this case* 
to proceed on the basis of the agreement or contract, mentioned therein, 
having been between parties competent to enter thereinto. If that be so, 
then S. 65 has no application because upon the finding, the defendant 
was of unsound mind at the time of the agreement Moreover. Ss. 38 
and 41, Specific Relief Act have also no application because there is 
neither cancellation of any document nor rescission of a contract These 
statutory provisions, therefore, are of no avail to the plaintiff. Equity is 
also against him because up m the finding, the defendant was of 
unsound mind. It has been held in the case of Thurston* that "a Court 
of equity cannot say rhat it Is equitable to compel a person to pay any 
money In respect of a transaction which as against that person the 
legislature has declared to be void**. The plaintiff, therefore, cannot 
obtain any tcllef. 

The defendant is the publisher of a vernacular almanac or fan ton. It 
was his custom to receive advertisements from various advertisers. 
According to an agreement between him and the plaintiff, the defendant 
would print certain advertisements in 60,000 copies of the urdu jantari and 
In 45,000 copies of the Nagri patra . Plaintiff alleged an advance of Rs. 650, 
It was said that his advertisement had not been printed in the N agri patra 
at all. that they had been printed in the urdu jantou but that the copies 
of it had been forfeited by Government and that, therefore, there had 
been no publication. He sued for recovery of Rs 660. Held,® that the 

Ledu v Him Lil Bose, A- L R. 1916 Cal. 266 *. 29 l C. 625 : 

43 Cal 115 : 21 C. LI 537 ; 19 C W. N. 919. 

?. Poutafuddm, v. Dhantram Chhutia, A. I. R 1917 Cal. 566 : 32 l C. 

804 

3. Mohorf Bibet, v. Pharmodat Ghost , 30 Cal. ; 30 l* A. 114 

^P. C.l 

4. Thutston, v* Nottingham Permanent Bene/it Society, (1902) l Ch. D. 

1 : 86 L T. 35. 

5. Dm* Dayal, v. Baini Ram, A. L R. 1919 Lah. 142 : 51 L C. 4J2 ; 

42 P, R. 1919. 
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allegations in regard to this Nagri patra wu found by the Court* below to 
be false. But 60,000 copies of the utdu jmtari were actually printed and 
the Police recovered 3,500 copies from the defendant and a few nr ere 
recovered from other sources. The defendant did his best by advertising 
and otherwise to recover the sold copies which he handed over to the 
authorities as they were confiscated in accordance with the provisions of 
the Defence of India Act or the rules framed thereunder It is difficult 
to see how the defendant be held liable to refund any of the money 
which he received for work which he agreed to do and did do so far as 
possible. In the Indian Contract Act by Cunningham in the 
Commentary on S. 65, p. 259, the following passage occurs : u ln cases of 
this sort where the contract is not void at the outset, but in consequence 
of an accident further performance is excused, no remedy is according to 
the English authorities open to either party in respect of money advanced 
or work done under the contract before the dote ot the interruption. It 
is considered that restitutio in integrum is impossible and, therefore, in the 
absence of any express provision each party is left in the position which 
he occupied when the interruption took place ' f The present case cannot 
be said to be governed by S 65 because the defendant carried out his par* 
of the agreement by printing and placing On the market 60,000 copies of 
his almance- The case of Boggiano' is distinguishable from the present 
case because there the shipping Company which had received a payment 
in advance on account of freight had not done anything towards earning 
the money- The ship on which the goods were loaded did not leave the 
harbour and the voyage was abandoned, because the import of the goods 
into the country to which they were being sent was prohibited by orders 
of Government. That case was held to be governed by S 65, Contract 
Act bur this section docs not apply to the present case. Under the 
circumstances ttis held that the principle that the loss must lie where It 
has fallen should be followed. 

Money deposited as security in respect af Salta transactions (wagering 
contracts) cannot be recovered under S. 65, as that section has no 
application to such transactions * vide this ruling* in support of the 
said view A suit to recover such a deposit, therefore, cannot be 
entertained.* 

Section 65 has no application where the contract embodies a purpose 
known to be Illegal to which both sides are parties. 4 

1. Boggiano & Co, v. Arab Steamers Ltd, A. I R. 1916 Bom. 265: 
18 B. L R 126 : 40 Bom. 529 33 l. C 536 

2 Dajabhai Ttibhavan Das, v, Lafcjfimi Chand Pane Chanda 9 Bom 

358. 

3, Chhanga MaL v. Sheo Prasad, A* L R. 1920 All* 167 : 42 AIL 449 : 
55 L C. 965 : 18 A. L. J* 513. 

i. fifem* v. SheagopaL A. i. R. 1920 Nag* 157 (2J ; 54 L C 7H> 
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Thte application arises out of a suit for money due on a mortgage by 
conditional sale. The mortgage deed being unregistered* the plaltitffis 
gave up the security and prayed lor a personal decree It is admitted 
that there is no express covenant to pay personally in the deed, but it b 
urged that the defendants having taken the money, a promise to pay 
personally must be implied No such implied promise can in thb case 
beheld to exist. There can be no doubt that the intention of the 
parties to the agreement was chat the creditor was to look for the 
realization of the money advanced to the property mortgaged, and not 
to the debtor personally, The tact that the deed turns out to be 
ineffective in law to carry out its original intention of making the 
property Itable cannot alter that intention Personal liability cannot 
here be presumed, for the terms of the deed negative such liability. 
S- 6% Contract Act, has no application, for this is not a case of an 
agreement discovered ro be void. 14 The agreement to make the property 
liable was a valid one, nor is it a case of a contract which has become 
void'*, for until registration there could be no contract of mortgage, that is 
a mortgage agreement enforcable by law, ‘‘Becoming void” presupposes 
enforceability and what is not yet enforceable cannot become void-* 

This Privy Council ruling* is too clear to consider any other decision 
possible- It may be said that a contract, purporting to be made between 
two persons competent to contract, after it is discovered that one of the 
persons was a minor at the date of the contract, becomes thereby an 
agreement unenforceable by law, and, therefore, void under S. 2 of the 
Indian Contract Act, and until it was discovered to be void on the 
evidence, because one of the parties was a minor, it purported to be a 
perfectly good contract But their Lordships of the Privy Council 
distinctly say that S. 65 starts from the basis of there being an agreement 
or contract between competent parties ; and has no application to a 
case in which there was, and never could have been any contract, and 
though according to the argument on behalf of the applicant thtt 
decision conflicts with the words of the section, still as long as it stands 
It is binding on the Court.* 

The mortgagees fully understood what the rights of the executants 
were* and that they were not present rights, but a possibility of future 
succession. Held,* that & 65 docs not apply. 

L HfujfTdj,. v. Duicdf*. A. I R. 1920 Nag. 183 : 57 I. C- 680. 

2. MoHori Bibee, v. Oharmodas Ghost, 30 Cal 539 ; 30 1. A 114 
7 C W. N, 44T 

3- Motild! M amukhram, v, Maneklal Dayabhai, A. 1. L 1921 Bom 
147 : 45 Bom. 225 : 59 L C 245. 

4* Svkhdto Singh, v. Kashi Singh, A* L R. 1926 Oudh. 119 : 90 L C 

340. 
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Out of the two section, namely, St. 65 and 70, die Utter section 
coven a wider ground and should not be invoked in the case of a 
benefit received under a contract To such a case S. 65 would be 
dearly the more applicable section Where it was not ignorance of the 
Uw which led the parties to believe a contract to be enforceable, but a 
mistake as to what had been done, S- 65 would apply. S. 65 may be 
beaed on the English doctrine of acquiescence, and this Utter doctrine 
mar be inapplicable as a rule of justice, equity and good conscience in the 
face of Ss. 69 and 70 of the U. P. Municipalities Act, but as these sections 
cannot be held to have repealed S- 65 of the Contract Act, that section 
being a rule of statutory law, must be given effect to. 1 

In the case of Mohori Bibee 11 it has been decided that S- 65, like S. 64 
starts on the basis of there being an agreement or contract between 
competent parties; and has no application to a case in which there never 
was, and never could have been, any contract. In that case both parties 
to the agreement that was in fact made, were aware of the minority of 
one of them, so that the agreement could not be said to have been 
“discovered to be void*'; it was known to be when it was made. In 
the present case probably both parties, and certainly the plaintiff at least, 
were under a mistake of fact as to defendant’s minority, which was not 
discovered till after the institution of the present suit. To such a case 
S. 65 of the Contract Act undoubtedly applies. The opening words of 
that section can refer to nothing but an agreement that was void when 
it was made * 

Section 65 applies to two cases: (1) where an agreement is discovered 
to be void ; (2) where a contract becomes void. Now, in this case, there 
was never a contract enforceable by law, and though there was an 
agreement that agreement was ab initio void and was known to be such 
to the parties at the time it was entered into. It is, therefore, clear that 
the provisions of this section have no application to the facts of this 
case. In Congo Rom 4 it was held that as long as an unlawful or void 
agreement remains unperformed, any money paid under it may be 
recovered back as received to the use of the person who so paid it.* 


1. Municipal Board, Lucknow, v. Dtbi Das, A. I R- 1926 Oudh. 388 : 

3 O. w. N 514 ; 13 a L .). 553 : 99 1- C. 643 

2. Molum Bibet, v. Dharmodai, 30 Cal 539 : 30 I. A. 114 : 7 C. W. N. 

441 : 5 Bom. L. R. 421: 8 Sar- 374 IP. C.) 

3. Gokutdas, v. Gu lab Rao, A- L R. 1926 Nag. 108 : 89 1. C-143. 

4. Gangs Ram, v. Baldewa, (18821 194 P. R 1882. 

5. PraWut MaLGhulo Mai, v. Firm Bobu Ram-Bathahat Das, A 1. R. 

1926 Lah. 159 : 89 1- C. 684. 
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Section 65 would not apply where one of the psrttee to wholly 
Incompetent to contract. ’ Refer to the following two ruling**'* in 
•upport of the view taken. 

The defendant had pasted a sale deed in favour of the plaintiff. This 
transaction was found to be a sham one. The plaintiff then had 
redeemed the property sold to him and failing to get possession had 
brought a suit for recovery of the amount of redemption. Held, 4 after 
distinguishing these three decisions thst because in these cases 
agreements were for consideration, and that the suits were brought to 
recover the consideration for the agreements which were afterwards 
discovered to be void, under such circumstances neither S- 65, Contract 
Act, nor Art 97, Limitation Act, could apply but that the suit came 
under Art. 61, Limitation Act 

The only question for decision in this case is whether a vendee, the 
aale in whose favour has been found to be opposed to the provisions 
of the Punjab Alienation of Land Act can recover the price paid by him 
to the vendor. The dictwm of Tek Chand, J , in this Full Bench case,* 
to to be followed that such a contract is not void ab initio, because there 
to a provision in the Act enabling the vendee to have the defect in hia 
title removed by securing the sanction of the Deputy Commissioner. If 
he fails to apply for such sanction, or if such sanction Ls applied for and 
to refused, the so-called permanent alienation takes effect as a 
usufructuary mortgage in form (a) permitted by S. 6 for such term as 
the Deputy Commissioner considered to be reasonable. In the present 
case, the vendee alleged himself to be a member of an agricultural tribe, 
but was found by the Courts to be a non-agriculturist- The case is 
covered by S. 65, Contract Act-* 


1 . 

1 . 

3. 

4. 
5- 
6 . 
7. 

a 


9. 


Punia/xii Bfiilujj, v lihagvandas Kisundus, A. i R 1929 Bom. 89; 
31 B. L R- 88 : 53 Bom. 309 ; 117 l C. 518- 

Moliori Bibee, v. Dhurmodu t ihosr, 30 Cal. >39 : <0 I A. 114: 
7 C. W. N. 441: 8 Sar. 374 (P- C.) 

Munsufchram, v. Manekla! Dayabhai, A l-R. 1921 Bom 147(1): 
45 Bom. 225 : 59 1. C . 245 : 22 B L- R. 1195. 

Roghunorh A baji Waghodkat, v. Lahanu VUhaba Sutar, A. !■ R. 
1931 Bom. 39 : 32 B. L. R. 1.376 ; 128 1. C. 907. 

Basso Kuar, v Lola Dhum Singh, 11 All. 47 1 IS I. A. 211:5 Sar. 
260 (P. C.) 

Jamna Dos, v. blajmunnmu Bibi, 28 All. 466 : 3 A. L ]. 228 s 
(1906) A. W.N.88. 


Udit Narain Mint, v. Muhammad Minnatuiia, 25 AIL 
(1903) A. W. N. 117. 

Qodir Baktuh, v. Hakim, A. I. R. 1932 L*h. 503 :139 1. 
13 Lah. 713 (F. B.) 

Bahadur, v. Mohammad Din, A* 1. R. 1934 Lah. 979: 4 A- 
f 1 »51 l C. 565 : 1934 All. L. R. 869 : 1934 A. L, J.941, 


618: 
C 17 j 
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N mortgaged land to the Jhelum Canal Colony to O for Rs* 4,000 by 
meant of a registered mortgage-deed. As the mortgagor was a tenant 
holding land from Government on horse breeding conditions, the 
sanction of the Deputy Commissioner was necessary under S. 19, Punjab 
Act 5 of 1912, Punjab Colonisation of Government Lands Act, in order 
to validate the mortgage' G applied for sanction which was refuted* 
The plaintiff, who had been put in possession of the land at or about 
the time of execution of the deed, was finally ejected by order of the 
Deputy Commissioner under S. 19 aforesaid. He then sued for recovery 
of the sum of Rs. 4,000 which he said he had paid under the deed, 
together with interest. Held,* that from the pleadings and the sworn 
statement it appears to be a fair inference that at the time the patties 
entered into the contract, although they knew that the sanction of the 
Deputy Commissioner was necessary, they did not know that the 
contract was void, but only discovered this fact at a later stage- It 
would, therefore, be held that this case falls within the terms of S. 65, 
Contract Act. 

Section 65 is not mentioned in the course of this judgment* but it is 
dear that that case is on all fours with the present one, whether the 
section be applied in terras or whether the principle of English law be 
invoked. The criterion which causes the Court to say that it will or will 
not assist the parties to recover the money paid under an unlawful 
agreement is not whether they have hid a lozus peniteniiae before carrying 
out the purposes of the fraud, but whether it would be contrary to 
morality and public policy to give the parties assistance in a Court of 
law, where the purpose of the fraud has actually been wholly or 
partially successfully carried out. It might be remarked too, that In the 
above ruling, the parties were guilty of an offence under the same 
provision of law, namely S. 421, l P. C. Thus, S. 65 Includes and applies 
to contracts void ah initio.* 

The redtals in the mortgage-deed suggested that money was likely to 
have been applied to pay off business debts and was applied to pay off 
business debts and not applied in any manner for the benefit of 
defendants Held,'* that there is, therefore, no occasion for the application 
of S 65, Contract Act, against the defendants. 

1. Ghuiom Dostgir, v. Nut Aii, A. I R 1935 Lah 401. 

2. Pcthcrpcrmal Chetty, v. Muniandy Servai, 35 Cal. 551 : 35 1. A 98 : 

4L.B.R.266. 

3. S* Jone Bm , v. A, Manuel, A- U R. 1936 Rang 358: 1936 Cr. C. 

721: 164 L C. 522 : 14 Rang. 597* 

4. T. S. Venkaiatama Iyer, v. B alayya Y tsuthasan % A. I. R. 1936 Mad, 

595: 1936 M. W* N. 468 :165 L C. 478 : 44 M. U W. 725* 
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The question «* regards the application of S. 65, Contract Act, has 
been considered br the Judicial Committee In three cases.These casw 
leave no room for doubt that the section is applicable even to agreements 
which are void ab initio, There is, therefore, no hesitation In agreeing 
with the lower Court that S. 65 can be made applicable to the present 
esse- The lower Court was, however, of opinion reiving on tbit 
authority of a Bench decision of this Court* that the plaintiffs must seek 
relief under this section in a separate suit It was held in this case that 
the decision of a Court may give cause of action for a fresh suit based 
upon S. 65, Contract Act, on the ground that the discovery that the 
agreement was void was made when the trial Court passed its decree. A 
Court cannot, however, come to a decision that an agreement is void and 
then treat that decision a* giving a fresh cause of action and proceed to 
grant relief under S. 65, Contract Act, in the same suit Although as a 
general rule a cause of action mutt be antecedent to the institution of a 
suit and relief is not ordinarily given on a cause of action arising from the 
pleadings In the suit yet the rule can admit of exceptions. In the present 
case an Issue was expressly framed on this point. The parties went to 
trial in respect of this issue and put all the available material bearing on 
it before the Court. It is, therefore, obvious that the defendant could 
not complain of any prejudice if relief were granted to the plaintiffs on 
the basis of S 65, Contract Act. There is also the general rule that the 
Court should try to decide the dispute between the parties completely 
so as to avoid multiplicity of litigation. Therefore, if the plaintiff's claim 
under S.65, was otherwise established, they should not in the circumstances 
of this case be driven to filing another suit even though technically the 
cause of action may be said to have arisen when the contract was 
discovered to be void during the trial of the sulL* 

A transfer was act aside under S- 5 J, Transfer of Property Act. Held,* 
that the case Is governed by S. 65, Contract Act, and the transferor is 
bound under S. 65 to restore to the transferee, the price that he has 

1. Hamath Kuer, v. Indar Hahadut Stngh, A- I. R 192 2 P- C. 403 : 

71 1. C 629 : 50 I. A. 69 : 25 O. C 221 : 45 All. 1,9 (P. C.) 

2. Ananda Mohan Ray, v* (lour Mohan Muliick, A* 1. R. 1923 P. C. 

189 : 74 l a 499 : 50 t. A. 239 : 50 Cal. 929 (P. Ob 

3. Hantraf Gupta, v. Dehta Dun M ussorit Electric Tramway & Co, Ltd, 

A. I* R. 1933 P. C. 63 : 142 L C. 7 :60 l. A. 13 : 54 AIL 
1067 (P. C.). 

4. Shambhoo Shukul, v« Dhaneshar Singh, A. I. R. 1927 Oudh. 177 s 

1011. C 265 : 4 O. W. N. 256. 

5. Bhoia Nath, v Maharani Kunwar, A* I* R. 1936 Oudh 280 ; 

1936 O. L. R. 242 s 1936 O. W. N. 489 : 162 I. C. 362. 

& Parasharam Rnghofi Kunbf, v. Sadasheo Namdeo Shimpi , A. L R. 
1936 Nag. 268. 
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received in respect of the transfer. The transferee is not, however, 
m titled to recover the money spent in suing the creditors of?;transferor, 
where he himself was a party to the conspiracy co defeat the creditors and 
was aware erf all the facts. 

A advanced certain amount to B in consideration of his arranging 
the marriage of A*s brother with the niece of B> B was not the guardian 
of the girl but the money was paid to influence the father of the 
girt The marriage was not arranged and then A brought a suit to 
recover the money advanced* Held , 1 that the provision of S. 65, 
Contract Act, are applicable to this case, if the contract waa void 
or voidable the benefit received has to be refunded, iris true that 
in such cases the promisee cannot recover the money promised, but ft 
does not follow that the money paid for the promise not performed 
cannot be recovered. It can be recovered unless it was paid for immoral 
or criminal purpose. Agreements, like this, as has been held in several 
cases, are of two kinds : one is so immoral, obnoxious and repulsive that 
the Courts will have nothing to do with It ; others are of such a nature 
that though they are not enforceable but the refund of the benefit 
received by a party can be decreed. Promise to procure girls for marriages 
by means not unlawful comes in this category. In this case the 
arrangement between A and B was neither immoral nor criminal and A 
was, therefore, entitled to get the refund of the money advanced- 

It was contended that the agreement under which the plaintiff sued to 
recover Rs ICO was void on the ground that it was a marriage brokerage 
contract. Reliance was placed upon the following cases.*-* This principle 
of marriage brokerage contracts or agreements being against public policy 
is accepted in the case of Dholidas.* It is, however, urged that this 
agreement being a marriage brokerage agreement—as in the present case, it 
clearly is—the Rs. 100 paid by the plaintiff to the defendant, a stranger, 
to arrange his marriage was due to be refunded as the marriage was not 
completed i that S. 65 t Contract Act, does not apply because that section 
does not apply to contracts void from their inception ; and reference was 
made to this case* where it was laid down that where the agreement is 
void for illegality, no suit for restitution will lie. But that ruling appears 


1. Sonphula Kuer, v, Ganmri , A. I R. 1937 Pat 330 : 1937 P. W. N. 

175 : 169 I. C- 901. 

2. Puambar Ratanji, v. Jagjkuan Hansraj , (1889) 13 Bom. 13In. 

3. Vofthycmattai, v. Gan&araju, 17 Mad. 9 : 3 M. IJ. 132. 

A Dholidas, v. Fulehand, 22 Bom. 658. 

5. Hernandos Ramrakhiomal, v. Che llaram Daloomal, 5 SLR. 267: 
15 L C 836. 
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contrary to these two ruling*. ** There i* nothing in the judgment 
of die Privy Council in the letter cite* about t contract becoming 
void or about a contract having been void from it* inception, 
because certain fact* were not known to the parties at the 
time the contract was made, which appear* to be the ground for 
the decision in Hernandos R amrakhiamal* and the judgment of the Privy 
Council appears In It* broad and general expression to bring within the 
•cope of S. 65, Contract Act, contracts that are void from their inception; 
because of an unlawful object or purpose. Moreover, to say that the 
contract is void from its inception Is a contradiction in terms. A 
contract void in Us inception is no contract at all; it has not passed 
from the stage of an agreement to the stage of a contract but comes 
within the broad and general principle that a contract void ftom its 
inception is no contract at all but an agreement not enforceable at law 
and, therforc, void- In this case the course followed in Gulabchandl 
should be adopted and proceeded upon the simple ground chat the 
plaintiff in this case sued for the return of a definite sum of money. 
His suit can be supported, as the suit in the Bombay easel was supported, 
under the indebitatus counts; suit for money had and received : '‘such 
suits were held to lie wherever the defendant was obliged by the ties of 
natural justice and equity to refund the money. The rule was, no doubt, 
subsequently restricted in its operation, but in such a case as this, where 
no material part of the illegal purpose has been carried out into effect, 
the payment has always been held to be recoverable". It appears that 
in cases of this kind a distinction is drawn between marriage brokerage 
contract where the marriage has been carried out and marriage brokerage 
contracts where the marriage has not been carried out. In this case the 
marriage was not carried out. Therefore, there appears no reason why 
the principle followed in Gulabchand, should not in this case be 
followed.* 

The following question was referred to the Full Bench: "Where 
money has been borrowed by two minors under a mortgage deed at a 
time when they were minors, more than 18 years but leas than 21 years of 
age, under a fraudulent concealment of the fact that the executants were 
minors because a guardian had been appointed .for them under the 
Guardians and Wards Act, can the mortgagee in a suit brought against 

1. Qulabchmd , v* Pillbox, 33 Bom. 411 : 3 L C 746 : 11 Bom. L. R. 

649. 

2. Hamath Knar, v. Indat Bahadnt Singh t A. I. R. 1922 P. G 403 t 

71 L C 629 ; 50 L A- 69 .26 O G 223 :45 AIL 179 (P. G) 

3. Htmandas RamrakWmaL v. CheUaram Q utoomal, 5 S. L* R. 267 : 

15 L G 836. 

4. Sadhumg Fauhsmg, v. Jhamandas Valirem ♦ A. L R. 2937 Sind 

211; 31 S. L R» 1701171 L G 1005. 
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then gee i decree foe the principal money under & 65, Contract Act or 
under any other equitable principle, and can he also get a decree for 
tale of the mortgaged property”. Held/ that where one of the parties 
Is • minor and is incapable of contracting so that there never Is and can 
never be a contract, S 65 can have no application to such a case as that 
section starts from the basis of there being an agreement of contract 
between competent parties. This is as cleat a pronouncement as can be» 
and it is impossible to whittle down its effect either by suggesting 
that it was not necessary in the case of Mohori Bibee 9 to go into that 
question or that the Privy Council meant to refer to only a portion of S 65, 
namely, “where the contract becomes void" and not to the portion 
“where the agreement is discovered to be void”, in laying down its 
inapplicability. The clear rule laid down Is that neither S« 64 nor S. 65 
deals with a case where a party Is incompetent to enter into a contract at 
all, and that in such a case, therefore, there would be no question of 
ordering him to restore the advantage which he has received or to make 
compensation for what he has received. Therefore, to pass a decree 
against a minor enforcing his pecuniary liability would, while holding 
that the conrract is void and unenforceable, at the same rime 
be passing a decree against him on the footing that he had entered into 
the contract and has not carried out its terms There 1$ no rule of equity, 
justice and good conscience which entitles a Court to enforce » void 
contract of a minor against him under the cloak of equitable doctrine. It 
follows that the mortgage deed cannot be enforced on any ground. 

In a previous ruling* of this court it was said that the sum originally 
advanced would be recoverable even though the attempted dealing with 
the land was inoperative. The learned judges who decided that case 
relied on this Privy Council case 4 where ir was held that in a case where 
there was no effectual transfer of certain villages since the vendor had 
only an expectancy, yet under S. 65, the purchase money was recoverable. 
It was said in that case* that t he agreement was void from its inception 
and that S. 65 applied. It w as contended that * different view had been 
taken in this case * If that is so, it cannot override the decision 4 of 

1. AjudKia Prasad, v Chandan Lai, 1937 A- W, R 661 : 1937 A. L. J 

688:170 I.C 934:1937 AIL LR. 764: I. L. R. 1937 AU. 

860 : A. 1. R. 1937 AIL 610 (F. B.) 

2. Mohori Bibee, v. Dharmodas Ghase, 30 Cal 539 : 30 L A 114 : 

7 C. W. N. 441 : 8 Sat* 374 (P. C.) 

3. Qtitban Husuun, v. Fatal Shaft, A. I. R. 1933 Lah. 291 : 145 l G 

163. 

4. Hamath Kuar, v. hdat Bahadur Singh, A. 1, R 1922 P. C. 403 i 

71 L C. 629 : 45 AIL 179 : 50 I. A. 69 : 26 O. C 223 (P.C.) 

5* Muzaffar Hmaabt, v. Modod AU, A. L R* 1931 Oudh 309 1 
132 b G 543 :6 Luck*689: 8 O. W, R 71* 
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their Lordship* of the Privy Council, while a Full Bench' held drat, 
where a contract in writing is void from its inception, it would fall 
within the terms of S. 65 as a contract which has become void.* 

The case of Janatdhan* is no longer good law in so far a* k holds 
that S. 65 is applicable when there is not and could not have been any 
contract at all, because of the Privy Council decision* which points out 
that S. 65, Contract Act, applies to agreements which have been void 
from their inception as well as to contracts which became void 
subsequent to their making. On the applicability of S. 65 to illegal 
agreements, the authorities against its applicability are far leas convincing 
than might at first sight appear, and there is no reported case which 
in the light of law as now established that a void agreement is discovered 
to be void on the date when it is made and that S. 65 applies 
to Agreements void ab initio disposes of the simple and convincing 
reasoning of Batchelor, I, in this case,* This reasoning is not 

referred to (perhaps It is obiter) In the case of Chhanga M at* 

which Is based on an earlier Bombay case 7 but the case is 
relied on by the Madras High Court* for a contrary proposition. In this 
Madras case* the old Bombay case 7 is also referred to in support of the 
contrary proposition and two previous Madras cases.But in these two 
Madras cases S. 65 was not discussed it may be noted that in the 

Madras case Bakewell, J, rests himself partly on the meaning of 

“discovered to be void" in the seme in which that phrase was then 
understood, while in the Calcutta case" the reasoning to be found at pp. 

1. Municipal Board, Lucknow, v, S- C. Deb, A■ I. R. 193? Oudh 

*93 : 137 l C, ‘>74 : 8 Luck. 19 0. W. N. 461 (F. B.) 

2. Dnlip Singh, v. jagar Singh, A. i. R 143S Lah. 721. 

3- lanardhan.v. Vishwanoth, A. 1- R- 1927 Nag. H6 ; 98 1. C. 650 : 

2i N. L. R. 8- 

4. Hamath Kunwur, v. jndar Bahadur Singh, A- i- R. 1922 P. C. 403 : 

71 l. C. 629 : 4.5 All. 179 : 50 I A. 69 : 26 O. C. 223 (P- C.) 

5. Oiuidbchand Paramchand, v, Fulbm, (19091 '3 Bom 411 ( 416,417 ): 

3 i. C. 748 : i 1 Bom. L. R. 649. 

ft. Chhanga Mai, v. Shco Prasad, A I R. 1920 All. 167 : 55 l. C. 965 s 

42 All. 449 : 18 A. L.J.5I3. 

7. P R. & Co, v. Bhagwandas, (1910) 34 Bom. 192 :2 1. C 475: 

11 Bom. L R. 335- 

6. Srinivasa Ayyar, v. Setha Anar, A 1. R. 1918 Mad. 444: 41 1. C. 

783 :41 Mad. 197 : 34 M. L- J. 282. 

9. Dew Rayon Chatty, v. Muthu Roman Chatty, A. I. R. 1914 Mad. 

551; 18 I. C. 515.37 Mad. 393 : 24 M. L. J. 310. 

10. Venkata Krittnayya, v. Lakthmi Narayana, (1909) 32 Mad. 185: 

31. C. 554: 18 M L J. 403. 

It. Lsdu Coachman, v. Hitalal Bote, A, 1. R. 1916 CaL 266 : 29 L C. 
625 : 43 Cal* 115 (122-123): 21 C. L. j. 537 . 19 C W. N. 919. 




pp, 122 and 123 of 43 CtL dearly is that an agreement void ab inicfo is not 
an agreement subsequently found to be void or a contract made void by 
supervening circumstances. It is settled by the Privy Council 1 that the 
section presupposes a competency in the parties to contract, and hence it 
does not apply to an agreement with a minor. As regards this 
aspect the section has been discussed in connexion with a municipal 
agreement in a Madras case. 9 On perusing such authorities the matter 
is much more open than might be though, for the reason that $» 65 is 
now held by the Privy Council to apply to agreements void xb initio and 
for the reason that the date of the discovery is also held by the Privy 
Council to be the date of the agreement, and although C ourts have 
constantly applied the English law of Illegality to attempts to recover 
money paid on illegal agreements, this Court does not think that the 
reasoning by which S. 65 has been considered inapplicable is sound. 
Therefore, it can be held that S- 65 , Contract Act docs not apply to 
agreements which are void by reason of illegality.* 

In a suit for recovery of balance, in respect of transactions entered by 
the plaintiff with a third person, arrived at after appropriating to the 
losses arising out of such transactions the defendant's remittances, 
the defendant counterclaims the amount so appropriated on the ground 
that the transactions entered by the plaintiff are void, the counterclaim 
falls to be dealt with as a claim for the restoration ol an advantage 
under S. 65. Held,* that as the plaintiff has applied the amount or has 
become legally liable to meet losses arising from the carrying out of the 
defendant’s instructions, the plaintiff cannot be said to have received an 
advantage within the meaning of S. 65. The fact that there was no privity 
of contract between the defendant and the third persons makes no 
difference, if the plaintiff has incurred the liability to the third person in 
carrying out the defendant’s instructions. 

This Privy Council decision* has no bearing on the presenr point 
becauae ic is nor disputed that S. 65 may, in conceivable cases, apply to 
agreements which are ab initio void. But this decision is not an authority 

1. Mohori Bibee, v. Dharmodas Gfioie, 30 I. A. 114 : 7 C. W„ N 441 : 

8 Sat. 374 (P. C-): (1903) 30 Cal 539 (548). 

2. A runachala Nadar, v. SrivUUputtur, Municipal Council , A. L. R 

1934 Mad. 480 :151 I. G 46 : 58 Mad. 65 : 67 M. L-}. 38. 

3* Asmara, v. Ludhcshwar, A L R. 1938 Nag. 335: 177 1. C.6 (E B.) 

4* Haifwanlal, v. Firm RadhakUon Gopikison, 4 B. R. 190 : 32 S. L. R. 
135 :1938 0. W, N. 10 : 172 i. C 330 : 1938 O. L. R. 1: 

1938 AU. L.R. 4. 1938 A- V7. R. 7: 1938 M. W. N. 83 t 
1938A.LJ.77; A.LR1938 P. C 4. 

5. Hamah Knar, v. Indar Bahadur Smgii, A. 1. R. 1922 P. C* 403 : 

71 LC 629.50 L A. 69: 45 AIL 179 ; 26 O. C 223 (P. G) 

F—152 
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for the proposition thst agreements, which were not only known to be 
void but were initially bad and fraudulent as against others* and intended 
to defeat the administration of justice* the fraud being necessarily known 
to both the parties to the agreement* would be covered by S. 65. 
In Hamath Kuar’t case 1 2 3 the Privy Council said as follows : “The 
agreement here was manifestly void from its inception, and it 
was void because its subject matter was incapable of being bound 
in the manner stipulated*'. It can be safely conceded that S. 65 may apply 
to agreements void ab initio, when there has been some misapprehension 
but this ruling cannot be regarded as an authority for the proposition 
that it must also apply to agreements not only void ah initio but known 
to be so from the beginning and a fortiori to agreements of a fraudulent 
nature involving moral turpitude on the part of the parties to it. The 
Madras decision* is that $, 65 has been held not to apply to agreements 
which are not discovered to be void. In the present case, the agreement 
being of a fraudulent nature known to be illegal involving moral turpitude 
on the part of the plaintiff and being an agreement amounting to nothing 
more than creation of false evidence mentioning false facts about 
plaintiff's adoption and for compounding a nmvcompoundable case, 
S. 65 would not apply to such an agreement. Wassoodew, J. # 
agreed with the aforesaid view of Thakor, J , but explained 
the point under consideration thus: As the consideration for 
this agreement is tainted with illegality, the essential basis of the suit to 
recover damages for its breach fails. On the claim made for restitutio in 
integrum it seems that although there Is no distinction as to the effect of 
illegality on the validity of an agreement, a distinction must be observed 
between the character or degree of turpitude creating illegality in the 
application of the provisions of S. 65, upon which the claim for 
restitution is founded. A contract might be invalidated by reason of a 
matter of substance, or by the provisions of a Statute, such as a Statute 
prohibiting member# of a local authority from being interested 
directly or indirectly in contracts of the local authoriry, or by reason of 
the failure to conform to the forms required by Statute or by the 
destruction of the subject-matter as in a lease of premises (vide the 
case of Dhuramscy 3 ) or by the performance being made impossible by 
reason ot the prohibition of export of goods (vide, the case of Boggiono 4 ), 
or there might be failure to give possession by the interposition of 
circumstances bayond the control of the contracting parties (wide, the case 

1. Hamath Kur, v. War Bahadur Singh. A. 1 R. 1922 P. C. 403: 

71 1- C 629; SO l A 69.45 All, 179: 26 O- C. 223 (P. C) 

2. Srinivasa, v. Seiha, A. i R* 1918 Mad. 444: 41 L C 783 : 41 Mad. 

197 : 34 M. L J. 282 

3. Phuramsey, v. Akmedhhai, 23 Bom- 15. 

4. Bofghmo fit Co, v. Atafc Steamers Co, Lid, A. L R. 1916 Bom. 265 x 

33 l C. 536 : 40 Bom. 529 : 18 Bom. L R. 126- 
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of Mohoixrl) or a contract of base or sale might become impossible of 
performance by reason of compulsory acquisition of the premises by 
Government; (wde, the case of fiastum*)- in all such cases, it is possible 
to suppose that the contract becomes void notwithstanding the willingness 
of the parties to perform their part, and Courts have ordered the 
restoration of the advantage which one party has gained over the other* 
But the question in the present case arises whether the provisions of 
S* 65 could apply If In its origin an agreement was induced by fraud or 
the contracting parties were animated by fraudulent object or purpose 
and it was known to both parties to be Illegal or immoral at the time of 
the agreement. It is difficult, having regard to the Privy Council decision 
in Hamath Knar's case,* to suggest now that a contract ab initio void 
cannot be brought within the operation of S 65- The Privy Council 
was not* however, dealing with, in that case, an agreement whose 
consideration was opposed to public policy or whose illegality 
was expressed in the promise or found In its purpose and object. 
The Privy Council was dealing with a case where there was a 
misapprehension as to the private rights in property which was alienated 
by one by the instrument There, although the sale was from its 
inception void, nevertheless, upon discovery of the true nature of those 
rights, the Court was prepared to grant restitution under the provisions 
of $. 65. Moreover, it seems, therefore, that the words 'discovered to 
be void' govern the application of the provisions of S. 65 and they 
cannot he extended to all agreements which are void under $. 24, 
Contract Act, by reason of unlawful consideration or object. The 
illegality, in the present case, is both in the matter of consideration and 
the promise itself as expressed in the agreement and also in its purpose. 
Consequently no relief can be granted under the provisions of S. 65, 
Contract Act.* 

Rs 1,000 was paid to D by M (who was the manager of Pa shop 
for the sale of bicycles motor tyres and a gramaphone) as earnest 
money on account of a contract which he purported to enter into with 
D as agent of P tor taking tub-lease of a tea garden belonging to D. In 
the contract It was laid down that if there was default on the part of p 
in completing it, the sum of Rs 1,000 which was paid as earnest money 

1. M ahainr Prasad Pande , v, Ganga Dehal Rat, A. I R- 1919 AH. 72 : 

52 L C. 331 ; 42 All. 7 ; 17 A. L. J. 878. 

Z. Hashim , v. MM, A- 1 R/1922 All 6: 65 I. C 253 ; 44 AH. 229 : 
20 A* L- J. 41. 

3- Hamath Knar, v. Indar Bahadur Singh, A. 1. R* 1922 P. C. 403 ; 
71 L C. 629 : 50 I- A. 69 : 45 All. 179 : 26 O. C 223 <P. C.) 

4* Rudragowda Yeshvantgowda, v. Gangowda Basagowda Patil , A. 1. R» 
1933 Bom 54 : 39 & R 1U4 : in l C. 553- 
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Wif to be forfeited As P maintains that M wts not empowered CO enter 
into this contract, he repudiates the contract and claims to recover die 
Ra 1,000 from D which D maintains he la entitled to retain, the contract 
not having been completed by P. It was contended on behalf of D that D 
having entered Into the contract under the bonafitU belief that M was 
the agent of P, he was entitled to retain the earnest money as provided 
in the contract* In support of this contention this Privy Council case 
was cited but that case is distinguishable from the present case* In 
that case, the defendant had been led by the conduct of the plaintiff 
to believe that the agent had authority. In this case, as far as one can 
see, the defendant D had no reason for supposing that M who was 
merely the manager of the bycycle business, had authority to enter into 
a contract with reference ro the lease of a tea garden on behalf of P. 
Held * that it has been found that M was not the agent of P. Accordingly, 
it is obvious that the forfeiture clause could not take effect. There was no 
question of default o n the part of F in completing the contract, because 
there was no contract with P. Reference was made to this case 1 in which 
a clerk fraudulently sold timber belonging to his firm under a concealed 
name* k was held that the appellants were entitled to recover from the 
purchasers the value of the timber. Though S. 65, Contract Act, may not 
apply directly to the present case but the same principle would apply. In 
this case the money belonged to the plaintiff and was wrongly obtained 
by defendant, and the plaintiff not having held out M as his agent he is 
certainly entitled to recover the amount. 

The language of S. 65, Contract Act, has been held by the Privy 
Council* to include agreements which are destitute of legal effect from 
their inception, and would, therefore, cover a case like the present 
where the agreement In pursuance of which the defendant took delivery 
of the rubbish and night-soil has been discovered to be of no legal effect 
from the beginning. There are certain cues which appear to hold that 
S. 65, would have no application where the void character of the 
agreement wu known to the party ; See the following cases* But these 
cues were decided on the principle that the contracts being either 

1. Ram Penab, v O. Marshall, 26 Cal. 701 : 3 C. W. N. 313 (P. C.) ~ 

2* Karala Volley Tea Co, v. Lachmi N arayan AgatwaUa , A. I. R, 

1939 Cti 14 :68 C. L. ]. 94 ! 180 b C 141- 

3* Fatcpdiavion Brothers 9 Co, v. Kin* & Co, (1902) A. C. 325 « 

71 L J. K. B. 667 ; 86 L. T- 810: 51 W. R. 94. 

4. Hamatk Kunwar, v. Jndar Bahadur Singh, A-1. R. 1922 P. C- 403 i 

72 l. C. 629 : 50 1 A. 69 : 45 All. 179 j 26 O. C. 223. 

5. Ltd* Coachman, v. Hiratal Bow, A. ?. R. 1916 Col. 266: 291 C 

625 i 43 Col. 115 j 21 C. L. J. 537 ; 19 C. W. N- 919. 

6. Hath* (Chan* v. Scwdfc Ko*n,|15 C. W. N. 406 ; 9 L C 161. 



immoral or opposed to public policy were inherently illegal and the 
parties being in pari delicto die Courts could not render any assistance In 
enforcing them. The same cannot be said, however, of cases where 
agreements are held to be merely unenforceable on account of a failure 
to comply with certain forms or for want of giving expression to an 
agreement in the manner prescribed by law. The reason for this 
difference is obvious. It is impossible for a Court to give effect to or 
recognize an illegal transction either by enforcing it or by ordering 
restitution to a party after it has been wholly or partially carried out* 
But when an agreement is discovered to be unenforceable and not illegal 
and when a party has not been guilty of any conduct which would 
disentitle him to come to Court, there appears to be no reason why the 
principle underlying S. 65 should not be given effect to- Moreover, S 65, 
Contract Act only provides for the devolution of an obligation 
on a person who has received some advantage under an agreemenr which 
has been discovered to be void or unenforceable from the very beginning. 
The sections 65 of the Contract Act and 97, United Provinces District 
Municipalities Act were framed by Legislatures with entirely different 
obiects and one cannot be said to be in conflict with the other. $. 65, 
Contract Act, was meant to cover those agreements as well which are 
discovered to be void from their inception while Ss. 96 and 97, United 
Provinces District Municipalities Act or Ss. 68 and 69, Madras District 
Municipalities Act (4 of 1884), apply to contracts only. The distinction 
between an agreement and a contract must not be lost sight of ft would 
thus appear that the provisions of S. 65, Contract Act, were only 
intended to come into play when an agreement was discovered to be 
unenforceable at Uw according to the rules laid down in Ss 96-97, 
United Provinces District Municipalities Act or Ss, 68 and 69, Madras 
District Municipalities Act* The result Is that instead of their being any 
conflict between the special and general laws, the general law would 
permit a party to get relief when on account of a special law the 
agreement cannot be considered to be enforceable or, In other words, 
characterized as a contract. Moreover, inasuit on the basis of a contract, 
a party is trying to enforce its terms while in a suit under S. 65, a party 
merely asks for restoration or compensation as the agreement has not 
matured Into a contract and he wants to be placed in the position in 
which he would have been if no agreement had been entered into. It 
cinnot be legitimately contended that in asking for a relief under S< 65, 
Contract Act, they are doing the same thing indirectly as was forbidden 
by the Municipalities Act. It would be extremely inequitable to find 
that when a contract has not been entered into by authorized persons or 
Is found to be unenforceable for want of certain formalities, the 
advantage gained by a party should not be, when It was not intended to 
be gratuitous, restored or compensated. The Courts in India are and 
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have been administering both Uw and equity and there is no reason why 
this equitable relief, which since the passing of judicature Acts is grantable 
eventrf the Courts In England, should not be grantable here. The 
relief which a person asks for under S 65, Contract Act, has not been 
forbidden by any law and it cannot be legitimately argued that in trying 
to secure such s relief he is attempting to do indirectly what he had been 
forbidden by law to do directly. By asking for an equitable relief he 
cannot be said to have got round the law. Indeed he ought to be taken 
to have admitted that the Uw does not permit such agreements to be 
enforced and it is onjy then that he asks the Courts to exercise its 
equitable Jurisdiction in restoring the parties to the position in which 
they were before these infructuous agreements came Into existence. 
Therefore, by holding S> 65, Contract Act, to be applicable, is to give 
effect to both the letter and the spirit of the Uw.* 

The appellant brought a suit on two promissory notes for amounts 
advanced to trustees for rhe necessary performance of the duties imposed 
on the trust. One of the terms of the scheme of the Trust was to this 
effect: "All borrowing from and all lending on interest to the funds of 
the trust is absolutely prohibited*’. The appellant was also aware of this 
prohibition and he knew that the trustees were disobeying the above 
term of the scheme. Held/ that the appellant relied on this case 3 to get 
over hla difficulty which is to the effect chat where it appears to a creditor 
advancing money to a trust that the money is being used for the 
trust and not for the trustee's private purposes and where the 
money is definitely applied, the creditor cannot be defeated by a 
contention that the duties could have been performed on a less elaborate 
scale- That Is true only where a trustee acts in the dischage of his duties 
as trustee. That principle could not be applted where a trustee 
Is acting contrary to the trust or to the rules Imposed on him 

by a scheme. To such a case both the trustee and the creditor 

know that the money ought not to be spent It has been pointed 
out that the contract in the present case has to be vtewd in 
the light of the express words used in S. 65, Contract Act. and 
not by the principles laid down in certain English cases which 
are less liberal. But the language used in S. 65 shows chat it 

1. Madura Municipality, v. K Alaginsami Naidu , A. I. R. 1939 Mad* 

957 t 1939 M. W. N. 821 : 50 M. L, W. 440 : L L. R. 1939 Mad- 

928. 

2. Bava C- Gopaiaswami Mudaliar, v. Annandana Kaoatai, A- L R. 

1940 Mad. 719: 1940-1 M* L J- 547 : 5i M-L. W. 708 :1940 
M. W. N. 669. 

3- Vibhu dapriya Thinha Suramiar , v. Lakthmindra TUrtfia SuwmJar, 
A. 1. R. 1927 P. C 131: 101 l. C. 545 ; 54 L A. 228; 50 Mad. 
497 (P. C.) 



docs not apply to contracts into which persons deliberately enter, 
knowing that the contract cannot have any validity and is in ex p re ss 
contravention of the rales and restrictions imposed on them. 

A sajadanashin entered into agreement to lease the property of the 
khankak and received nazrana for the same and after him a receiver was 
appointed who was sued for the return of the itamma and the notvona 
was found to be in the possession of the khankah, Held, 1 that the terms of 
& 65 applied and the receiver was bound to return the amount received 
under the void agreement and that no privity of contract between him 
and the sajadanashin was necessary 

The scope of S. 65 has been explained in this case, 2 where it was said ; 
“The present case is, however, not that of an agreement "discovered* to be 
or ‘becoming* void- The agreement is void on the face of it and It was void 
ah initio, while the words of the section can only be aptly applied in such 
cases as that of an agreement which is subsequently found to be void on 
account of some latent defect or of circumstances unknown at the date of 
the agreement or of an agreement which is afterwards made void by 
circumstances which supervene**. In this view of the law the section 
cannot be held to apply to a case of a contract void as being contrary to 
the statute law which the parties must be presumed to have known at the 
time when they entered into the contract In another case* it was held 
that the section has no application when the object of the agreement is 
illegal to the knowledge of both parties at the time when it was made. 
The following cases 4 '® decide the distinction between the consequences of 
void and voidable contracts. This case* appears to be in conflict with the 
decisions in Ledu Coachman's case® and also of Nathu Khan's case * The 
case of Hamath Kuar y held that the contract was based on a mutual 
mistake of the parties as to the true nature of the rights of Indar Singh. It 
was clearly not a case where both parties were aware of the illegality of 
the contract at the time of its inception The case is, therefore, 
distinguished from the case of Nathu Khan 3 in which it was held that 


1 . Debi Prasad A garu/ala, v. Haji Syed Siehdi Hasan , A. I. R. 1940 

Pat 81 : 18 Pat 654 : 186 L G 674. 

2. Ledu Coachman, v. Hiralal Bose, A. i. R 1916 CaL 266 29 1 C 

625 : 21 G L J. 537 : 19 C. W. N. 919 : 43 Cal. 115 (122). 

3* Naihu Khan, v. S ewak Koeri, 15 C. W. N. 408.9 1 . C. 16! 

4. Dwgendra Mohan Savma, v. Manorama Dost, A. L R* 1922 Cal. 
150 ; 70 L C. 990 : 49 CaL 911 : 36 G L. J. 326 : 28 C. W. N. 


5. Eastern Mortgage & Agency Co, Lid, v. Rebati Kumar Ray , 3 CLI. 
260. 3 

6* v. Uuampr, 33 AIL 779 ; 12 LC. 112: 

7, Hamath'Ksiar, v. hdat Bahadur Singh , AIR. 1922 P. G 403 t 
71 L C 6291 45 AIL 179: 50 L A. 69; 26 Q. C. 223. 
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S» 65 dot* not apply where the object of the agreement was known to be 
Illegal to both the parties at the time it was made. 1 

Reversing this judgment* It is held that the principle underlying 
& 65 is that a right to restitution may arise out of the failure of a 
contract though the right be not itself a matter of contractual obligation. 
If it be settled law that the incapacity imposed on a judgment-debtor 
by para. 11 of Sch, 3 of C. P. C. is an incapacity to affect his property 
and not a general incapacity to contract, it follows that the covenant to 
repay is not made void by the mere operation of the paragaraph. But 
the lender who has agreed to make a loan upon security and has paid 
the money, is not obliged to continue the loan as an unsecured advance. 
The bottom has fallen out of the contract and he may avoid it. If he 
does so avoid the contract, he brings himself within the terms of S. 65 
and within the principle of restitution of which it is an expression— 
whether for all purposes adequate or exhaustive need not here be 
considered.* 

The appellants and others entered into a contract under which 
each was to advance a certain sum of money to defendant 1* who was 
to bid at an aufcart auction sale to be held on that day, and as 
consideration for the money paid by them, they were to share in the 
business which defandam 1 was to bid for. Defendant l did bid. and 
he conducted the business and —it is said—made profits. The plaintiffs 
brought the present suits for the dissolution of the partnership and 
accounts. Held, 4 that it was argued that where the contract was 
entered into before the auction, it was not a contract which infringed 
the provisions of the Abkati Act and could, therefore, be sued on. It is 
only contracts entered into after the auction takes place, it is contended, 
that arc Illegal , because they amount to transfers of the interests of 
the licensee, but this point has been set at rest in the Full Bench case* 
that any partnership without sanction, whether entered into before 

I, Dhanna Munda , v. Ml. Kosda Banian, A. 1. R. 1941 Fat. 510 : 
193 l. C. 851 ; 7 B* R. 624 

l. Raja Mohan Manncha, v. Montour Ahmad Khan, A. 1. R. 1937 
Oudh 410: 1937 O-LR. 386 : 169 1. C 785 : 1937 O. W. N. 
784. 

X R ata Mohan Manucha, v. Montour Ahmad Khan, A. L R. 1943 
P, C. 29 : 46 B, L. R. 170: 47 C W. N. 509:9 B. R. 353: 
206 I.C. 457j 1943-1 M, L. J, 508:1943 O.W-N- 214: 
70 LA, 1 : 1943 A. L. J. 421; 18 Luck. 130 : L L R. 1943 
K- P. C 19. 

4' R. Chennayya, v. T. lanikamma, A. 1. R. 1944 Mod* 415 : 
57 M, L. W. 325 ; 1944-1 M, L. J. 434; 1944 M W. N. 408. 

5» RamanayMk v. SmAammayya, A L R 1935 Mad. 440: 58 Mod. 
717(ftBJ 
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the auction or after it, would be illegal, see also this case.' It is argued 
ott the authority of Full Bench case 9 that the plaintiff was entitled 
to a refund of the capital advanced under S 34, Trusts Act but 
the position of a partner In an illegal partnership is very different 
from that of a humble subscriber to an illegal chit fund S. 65, 
Contract Act, was also invoked for the purpose of procuring a 
refund of the money advanced by the appellant, but although 
the section applies in general to void contracts as well as to 
voidable ones, it does not apply to contracts that are illegal. In 
VcnkautnjH* the question was apparently whether a person who had 
entered into a wagering contract and had given a certain sum of money 
by way of security for the fulfilment of his agreement, was entitled to 
receive chat money back again. It was held that he was; but at the same 
time it was held that S. 65 did not apply. In another case 4 S- 65 
was invoked. There, although the contract was found to be 
illegal yet the money was ordered to be refunded. From one point of 
view, however, the contract wm merely void and not illegal; but it 
purported to transfer a right in land that might never come into existence 
—a transfer of a mere expectation of property In such a case, S 65 would 
apply- Finally, on the authority of Venkatara/w Mt is argued that even 
though $ 34, Trusts Act and S 65, Contract Act, will not apply, there 
is a general principle of law whereby a person who has money which 
belongs to another, can be made to return it That can only be done, 
however, when the money is not tainted with the illegality of the 
contract- The money held by a stakeholder is one example- In the 
case dealt with in Venkaiaraju * the sum of money in question was not 
paid in pursuance of the illegal contract but by way of security. The 
return of money was refused in Ramanayudw. 5 In Sesha Ayyar,* the 
money was returned only on the ground that S- 34, Trusts Act, 
would apply, while in AuryaprabhakciTa, 4 the money was returned 
because S- 65, Contract Act, applied. Moreover, in this case, the sum 
of money no longer exists for in pursuance of the contract, the money 
advanced by the appellants was utilised in the business. 

1. J. D. Italia , v. D- Cowasjec, A. 1. R 1944 Mad. 295 : 1944-1 

M- L J 97 ■ 57 M. /-. W 91: 1944 M W. N. 37 I. L. R 
1944 Mad. 697. 

2. Sesha Ayyar, v. Krishna Ayyar, A* 1. R 1936 Mad, 225 : 59 Mad. 

562 (F. B.) 

3. Venkatararu* v - Ramanujom, A-1* R. 1918 Mad. 163 : 34 M. L. ]. 

561. 

4. AuryapraWiokata, v. Sanyasi, A* 1. R. 1925 Mad. 885 : 48 M . L ). 

598- 

5. R amanayudu, v. Scetharamayya, A. I* R< 1935 Mad. 440 : 58 Mad. 

727 (F. B.) 

F—153 
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The lower Court was of opinion that the unregistered sale deed amounted 
to a contract of sale, and as the right to enforce specific performance of the 
contract had become barred, the contract bad become voki as It ceased to 
be enforceable and, therefore, the provision* ofS, 65, Contract, Act would 
apply* The lower Court observed) "When a contract which was originally 
legally enforceable ceases to be so enforceable because of the law of 
limitation, such a contract becomes void when it so ceases to be 
enforceable. Hence the provisions of S. 65, Contract Act, become 
directly applicable and it is even unnecessary to base this case on the 
analogy of the provisions contained in the said section' 9 Then the 
lower Court points out that as the contract for sale became 
unenforceable and, therefotc, void, the plaintiffs are bound to return 
the money before they can recover possession of the properties. Held , 1 
that the lower Court was wrong in the view that when a contract has 
become unenforceable by reason of the fact that the claim to enforce 
the contract had become barred by limitation it becomes void so as 
to attract the provisions of S. 65. Contract Act, is clear from this 
decision* where the following observations were made; "Not every 
unenforceable contract is declared void, but only those unenforceable 
by law r and those words mean not unenforceable by reason of some 
procedural regulation, but unenforceable by the substantive law ..Merc 
failure to aue within the time specified by the statute of limitations or an 
inability to sue by reason of the provisions of one of the orders under the 
Civil Procedure Code would not cause a contract to become void". 

2. Applicability of Ss. 65, 70 and 72:—As regards section 65 it 
seems to be applicable to cases in which an agreement is void by reason 
of mistake or impossibility, or in consequence of the want of a legal 
consideration The illustrations annexed to the section point to this. 
The section opens with the words :— 14 When an agreement discovered to 
be^voldor when a contract becomes void," and applies only to such 
cases. As an illustration of the cases in which an agreement is discovered 
to be void, the following is given: "A pays B Rs. 1,000 in consideration 
of IVs promising to marry C, A's daughter, C is dead at the time of the 
promise. The agreement is void, but B must repay A R*. 1,000'*. 
Here the parties entered into an agreement in the mistaken belief that C 
was alive, and there was a total failure of consideration for the payment 
of the Rs. 1,000, In the present case the agreement entered into between 
the appellants and the respondent Municipality was not discovered to 
be void. There was no illegality in the action of the Municipality la 
passing a resolution accepting the appellant's tender, and, therefore. It 
cannot be said that the agreement, it any, constituted by the tender 

1. Fuimgundid Vmkatappa Naidu v- Gtddam Chtnnappa Naidu, 

A. 1. R. 1945 Mad. 171 ; 1945-1 M. I* }. 158 ; 221 l C. 153* 

2. M ahmik Singh, v, U. Ba yi, A* L R. 1939 P, C. 110 . 66 L A. 

198 : 181 1* C. L 
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tnd acceptance of it, has been discovered to be void* The agreement 
is unobjectionable, but it did not ripen into a binding contract by reason 
of the neglect of the parties to comply with the provisions of the section 
under which the Municipality could alone contract. The subsequent 
words of the section, namely, '"when a contract becomes void” evidently 
have no application because there was no contract If it ia held that 
this section was applicable, it would render nugatory the salutary 
provision of the Municipalities Act which provides that ”a contract 
executed otherwise than in conformity with It shall not be binding on 
the Board 1 '. Likewise section 70 appears to have no application. That 
section provides that where a person lawfully does anything for 
another person or delivers anything to him not Intending to do so 
gratuitously the person enjoying the benefit of the non-gratultous act 
shall be bound to make compensation to the former in respect of or to 
restore the thing so done or delivered. Assuming, but without deciding, 
that this section has any application, the appellants cannot be said to have 
lawfully delivered to the Municipality the ballast which the Board has 
not used* The plaintiffs, without any legal contract authorizing them in 
that behalf, chose to lay down ballast on the side of a public road. That 
ballast has not been used by the Municipality save to the extent for 
which the price, viz., Rs. 1,094-8-8 has been paid to the appellants, that 
is, the sum lodged in Court and drawn out by the appellants. The 
Municipality has not enjoyed the benefit of the remainder of the ballast. 
The section nowhere Imposes on a party any obligation to make 
compensation in respect of that of which he has not enjoyed the benefit. 
Section 72 also does not appear to help the appellants. It provides that 
a person to whom money has been paid or anything delivered by mistake 
or under coercion must repay or return it. The ballast in chi* case was 
neither delivered by mistake nor under coercion. 

3. “Discovered to be void’ f :—When a valatdhan pacta (mortgage 
of unrecognized portion of a bhag) was held to be void and also the 
agreement is discovered to be void long after the transaction, it is clear 
that if the agreement is discovered to be void, it is open to the Court to 
allow compensation to the person to the extent of the advantage received 
under such agreement by the other side. In this case there Is the 
additional circumstance, that is, a personal covenant in the bond to give 
compensation in case there is any hindrance caused to the possession of 
the defendant under the bond* Even under this covenant the order of 
compensation against the plaintiff would be justified.* This view is 
supported by this ruling.* 

I. Radha Krishna Dos, v. The Municipal Board of Benares, (1905) 
27 AIK 592 s 25 A- W. N. Ill : 2 A« L* J* 321. 

2* Haribhai Hansjt, v. bJathubhas Ratnaji, A* I. R. 1914 Bom. 102 • 
38 Bom. 249 : 23 L C. 602 ; 16 B. L. ft 62. 

3, Jifibhai Laldas , v. Notf Qulab, 3 l G 76L 
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In an Allahabad cate 1 cited in para 1297 of Dr* Gour*t Law of 
Transfer in lndla« Edn. 3, it is laid down that a contract which is not in 
accordance with the statutory requirements is no contract at all, and does 
not become void and is not discovered to be void in the sense of S. 65, 
Contract Act.* 

The worda 'discovered to be void* in S, 65, Contract Act are more 
apt to desetibe an agreement which was void ab initio but not then 
known by the parties to be so, than an agreement of which the liability 
muse be taken to have been always known to them. The authorities 
given below show that in a suit for money had and received to the use of 
the plaintiff, the defendant may plead that it has been applied in 
accordance with their agreement, and the plaintiff cannot reply that the 
agreement was illegal because he is paniceps erhnins. If the agreement is 
wholly executory and no material part of the illegal purpose has been 
accomplished, defendant cannot plead that he holds the money for that 
purpose. See the cases of Barclay 3 and Pertheipermal 4 and the cases cited 
there. These propositions apply when the parties are in pari delicto and 
to agreements void under Civil law ; different considerations may arise in 
the case of an agreement to commit an offence against the Crown * 

A mortgage with possession was executed in 1889 on account of a 
loan. According to the terms of the document of mortgage, the 
mortgagor undertook to keep the mortgagee in possession up till the end 
of a certain year* The stipulation In the deed was that the mortgagor 
was not to be entitled to redeem the property before the end of that year. 
Thla period of the mortgage had not expired at the time when the 
plaintiff mortgagee was put out of possession. The difficulty in the 
case arises out of the fact that the document of mortgage upon which the 
plaintiffs rely was not proved to have been attested in the manner 
required by law (S. 59, T- P. Act). Consequently in accordance with thia 
ruling of the Privy Council* the transaction between the parties cannot 
be treated as a valid mortgage transaction. But the lower Court relied 
upon this case 7 and came to the conclusion that the plaintiff was 

1. Radke Krishna Das , v. Municipal Board of Benares, 27 AIL 592. 

2* Anandtao , v. Tufcaram, A. I. R. 1917 Nag. 57 : 46 l O, 3’6; 

1 N. L. J. 48. 

3. Barclay, v. Pearson* 2 Ch. 154. 

4. Petherpemud Chatty, v. Muniandy Seruai, 35 CaL 551 : 35 I. A. 

98 (P. C) 

5. P. R. Sdnwaia Aiyar, v. A. Sesha Iyer, A. I R. I9i8 Mad- 444 s 

41 I C 783 : 6 M> L. W. 42 : 34 M. L J, 282 : 41 Mad. 197- 

6. Shorn* Potter, v* Abdul Kadir Rowthan, 35 Mad. 607 : 16 l C* 250 : 
39 L A. 218 (P.C.). 

Rom Narayan Singh, v, Adhindra Noth, A. I. R. 1916 P. C 119; 
44Cal. 388; 38 L C 932.44 I A 87 <P. C .) 
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entitled to mortgage money under the provisions of & 68, T. P. 
Act. Held, 1 * * chat the lower Court was right to give the plaintiff a decree 
for the money which was proved to have been advanced at the time this 
contract was entered Into. Here we have a document purporting to be 
a mortgage—deed, which on the face of it appears to be regular. 
According to the law as it was understood in these Provinces at the time 
when the agreement was entered into, the document would have been 
treated as a valid document. It is owing to the exposition of the taw set 
out in the judgment of their Lordships reported aa Sharnu Patter,* that It is 
now discovered that the document is void and that it cannot be enforced 
as a mortgage, in these circumstances it is held that the terms of S. 65 
apply, and although the discovery that the agreement is a void agreement 
has only been made during the course of the trial in the first Court, that 
fact ought not withhold any relief to which the plaintiff is entitled. It 
would be quite improper to lay down that the discovery of the invalidity 
of the document not having been made till after the suit had been filed, 
the only course was to refer the plaintiff to another suit. The aforesaid 
interpretation of the meaning and scope of S. 65, Contract Act, is 
supported by a judgment of the Madras High Court * Similarly here if 
the collateral agreement by which the creditor in this case was to hold 
possession of the property by way of security for the repayment of the 
loan has failed by reason of the defect in the attestation of the deed, the 
plaintiff is nevertheless entitled under the terms ot $■ 65. Contract Act, 
to recover the sum which was advanced to the mortgagor. 

Section 65 deals with (a) agreements enforceable by law and (b) with 
agreements not so enforceable. By clause fg) of S. 2, an agreement, 
discovered to be void* is one discovered to be not enforceable by law, 
and, on the language of the section, would include an agreement that was 
void in that sense from its inception as distinct from a contract that 
becomes void. The agreement to sell the right of reversioner is manifestly 
void from its inception, because its subject matter is incapable of being 
bound by sale. 4 


1. Ganga Prasad, v. Ram Samujh , A. 1. R. 1918 Oudh 22 : 45 l C. 
266:200 C. 306. 

2- Shamu Patter, v. Abdul Kadir Rourthan, 55 Mad* 607 : 16 1* C. 

250:39 1. A. 218 (P. CJ 
5. Krishnan , v. Sankara, 9 Mad. 441. 

4. Thakmain Hamath Knar, v. Thakur Indar Bahadur Singh A , I* R. 
1922 P. C. 403 ; 9 O. L* J. 652 : 5 P< L*. T. 281 : 2 Pat. L. P 
Civil. 237 : 71 l. C. 629: 44 M. L. ]. 489 : 50 1. A. 69. 
37 C* L. J. 346 : 45 All. 179 : 27 C W. N. 949: 26 O. C. 223 : 
16 M. L. W. 383:33 M. L. T* 226. 
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A mortgage was made by all the adult member* of a Joint Hindu 
family. It was acted upon by the mortgagee’* entering into poaaeiakm, 
obtaining mutation of name* on that basil and continuing in possession 
for about a period of 12 years* The agreement was held by the Court 
of hist instance to be void on the ground that the mortgagee failed to 
establish legal necessity for the transaction. But whether legal necessity 
existed or not is a matter of proof which would ordinarily be adduced 
at the time when the validity of the mortgage is assailed and the finding 
of the Court as to its validity or invalidity would rest on the evidence 
so adduced. The mortgagee in the present case attempted to show that 
there was legal necessity for the mortgage, but the decision of the Court 
of first instance was given against him on that issue. It was only then 
that the mortgage in question was in fact discovered to be void in law, 
though when so discovered It must be taken to have been void from 
its inception. The discovery, therefore, in a case like the present 
occurred later than the date of the agreement and at to when occurred, 
it ought to be from the date of that decision.^ 

This Privy Council ruling* has been subsequently explained in another 
Privy Council case.* There it was held that in the absence of special 
circumstances the time at which an agreement is discovered to be void so 
that cause of action to recover the consideration arises under S. 65 of the 
Indian Contract Act, is the date of the contract,' 4 

According to the decision of the Privy Council,* the time at which an 
agreement is discovered to be void so that a cause of action to recover 
the consideration may arise under S. 65 of the Indian Contract Act, in 
the absence of special circumstances, is the date of the agreement.* Refer 
to the following rulings 4 " 7 in support of the view taken. 

1. Ram Nath, v. Damodar Prasad, A. 1. R. 1925 Oudh 212 : 80 I- C. 

855. 

2. Thakurain Hamath Kuer, v. Thafcur Indar Bahadur Singh, A. I. R. 

1922 P. C 403 : 50 1. A. 69 45 All. 179 : 71 1. C 629. 

3. Ananda Mohan Rao, v. Oour Mahan Mullidk, A. I. R. 1923 P. C. 

189 : 50 Cal. 929 1 50 L A. 239 : 21 A- L. J. 718 : 4 P. L T.609 : 

4 L. R. P. C. 164 25 Bom. L- R. 1269:45 M. L. J. 617 : 

1923 M. W. N. 803 :33 M. L. T. 375 : 28 C. W. N. 713 

40 C. • 1- 10 (P, C ). 

4. Ram Samufk Singh, v. Me. Mamath Kuer, A. 1. R. 1925 Oudh 737 : 

2 O. W. N. 853 i 91 I. C. 176- 

5. Gopilal Bhawaniram, v. Pandurang, A. 1. R. 1926 Nag. 241 ; 

92 I. C- 640. 

6* Bai DhuaR, v. Umedbhai Bhulabhai, A. I. R. 1916 Bom. 318 ; 
36 1. C. 564: 40 Bom. 614 18 Bom. L. R. 773. 

Javerhhai, v. Gotdhan, A. I- R. 1915 Bom. 102 : 28 1. C. 442 s 
39 Bom. 358: 17 Bom L. R. 259. 
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it It ft reasonable construction of the words “t» discovered to be void** 
in S* 65 to hold that they apply to ft case where in agreement which was 
not prtma foot void in its entirety, though it might be void in part, is 
declared by the Courts to be void and any money paid under such an 
agreement is money paid under an existing consideration which 
afterwards fails and in such a case time runs only from the date of the 
failure of the consideration* 

The Patna High Court* has held that a cause of action must be 
antecedent to the institution of a suit and could not arise from the 
pleadings themselves. It might be held that the decision of the trial 
Court gave a cause of action for a fresh suit based upon S» 65 of the 
Contract Act, on the ground that the discovery chat the agreement was 
void, was made when the trial Court passed its decree But a Court cannot 
come to a decision that an agreement is void and can then treat that 
decision ss giving a tresh cause of action, and proceeded to grant relief 
under S. 65 of the Contract Act in the same suit. If the discovery, that the 
agreement was void, was not made before the institution of the suit, 
then the parties cannot be held to have made the discovery until the 
Court delivers judgment to that effect. The parties must be held to 
have made the discovery until the Court delivers judgment to that 
effect. The parties must be held to have known the agreement to be 
void on the date of its execution, and that there was no subsequent 
"discovery” within the meaning of S. 65 of the Contract Act. The 
cause of action for suit under S 65 accrued on the date of the execution 
of the deed. The son of a karta of a joint Hindu family is bound to 
discharge the liability to make restitution under S. 65 of the Contract 
Act attached to the mortgagor, his father, just as he would be bound to 
discharge an ordinary debt from his father* There is no suggestion that 
the loan was contracted for an immoral purpose, and there is certainly 
nothing immoral in the liability to make repayment. On the contrary, 
it is an equitable liability. A mortgage of joint family property by the 
knrta without legal necessity and not for discharging an antecedent 
debt, is void from its inception and not merely voidable under the 
ruling of their Lordships of the Privy Connell * But the Privy Council 

1. Maung Kyi Oh, v. Maung K yaw Zan, A• I. R. 1926 Rang. 7 : 4 Bur. 

L. J. 197 :93 1C. 119. 

2. Govind Ramanuj Das , v. Dcvcndtabala Dost, A. 1. R. 1919 Pat 

507 : 4 Pat L J. 387 : 52 L C 231. 

3. Nawm, v. Samarain, A*LR. 1917 P* C. 41: 15 A. L. ). 584 

19 E L R. 646 : 26 C L J. 97 : 21 C- W. N. 990 ; 39 AIL 
500 * 40 LC. 284 : 44 LA. 163 : 33 M. L. 1. 39:6 M,LV. 
334; 1917 W. N. 516 ; 2 P.L. W. 29. 
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In mother case' clearly shows that S- 65 applies to an agreement which 
was void from Its Inception. It is held, therefore, that under that 
section the mortgagor was bound to repay the loan as soon as the 
agreement was discovered to be void. In the next Privy Council case* 
it was held that a party must normally be deemed to be aware of die 
illegality of the contract at the time when It waa entered into, and any 
allegation as to any subsequent discovery of its illegality must be duly 
proved. The presumption is that the parties know the law, so that, If 
the kana of a joint Hindu family mortgages the joint family property 
without legal neceaalty, and not for the purpoac of discharging an 
anteredent debt, the parties to the mortgage must be presumed to know 
that the mortgage is unenforceable and void. It is necessary for the 
plaintiff alleging that he discovered it to be void at a later date within 
S. 65 to rebut the presumption by proving that In fact he discovered at a 
later date that the mortgage was void.® 

Though the contract is void, the respondent as in the cate of Sub!** 
Filial'* it entitled to succeed having regard to the provisions of S. 
Contract Act, which deals with the obligation of a person to resto-'. 
any advantage received by him under an agreement which is "discovered 
to be void” or to make compensation for it. The expression "discovered 
to be void” in this section has caused some difficulty in its application- 
in a Calcutta case* it is pointed out that "an agreement which is 
opposed to S- 28, Legal Practitioners Act, being ab initio void cannot 
be said to be an agreement discovered to he void within the meaning 
of S- 65, Indian Contract Act”. Since then it hat been held by the 
Privy Council that an agteement "discovered to be void" would include 
an agreement ab initio void. In Hamath Kuar 1 * 3 4 5 it is held that an 

1. Hamath Kuar, v. tndara Bahadur Singh, A 1- K 19!’ P ('. 40* . 

9 O. !.. 1 652 : 5 P. I . T. 281 : 5 Pat. L R. Civ. 237 : 71 I C- 

f'29 44 M 1. ■ J- 489 : 50 1 A 69 : 37 C- L J. 346 45 All. 179 ; 

27 C. W N. ‘»49 26 O. C. 223: 18 M. L. W- 383 33 M. L. T. 

216- 

1. Antmada Mohan Roy, v. Gour Mohan MuUick, 21 A. L J. 718: 

4 P. L. T. 609 : 50 I. A- 239 : 50 Cal. 929 : 25 B. L. R. 1269 : 
45 M. L. 16 .7: 33 M. L. T. 365 : 1923 M. W. N. 803 : 4 L. R. 
P. C. 164 : 74 1. C. 499 40 C. L-). 10 : 28 C W. N. 713 t 
A. 1. R. 1923 P. C. 189. 

3. Shambhaa Shukut, v. Ohanetwar Singh, A- I R. 1927 Oudh. 177 : 

4 O. W- N. 256 101 I. C 265- 

4. Su bba PiUai, v. Romoiami Iyer, 27 Mad. 512. 

5. Sib Kishos Ghose, v Manih Chmidm. 21 C. L J 618 ; 291. C. 45* 

A.HC 1916CaL66S>. 
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agreement “discovered to be void" within the meaning of this section, 
‘Vane discovered to be not enforceable by law, and, on the language 
of the section would include an agreement that was void In that tense from 
its inception as distinct from a contract that becomes void" This decision 
has been apptoved by the Privy Council* In which it is held thst the time 
at which an agreement is discovered to be void within the meaning of 
S. 45, Contract Act. to in the absence of special circumstances the date of 
the agreement. In this case, the agreement in question was manifestly void 
from its inception as it contravened the provisions of S. 28, Legal 
Practitioners Act and as such an agreement can be described to be one 
"discovered to be void”, within the meaning of S. 65, Contract Act at 
explained by the Privy Council The defendant (client) is bound to make 
compensation to plaintiff 1 (Vakil) fot the advantage which he has received 
under the contract The decree awarding rite plaintiff (vakil) Rs. >90 
only in a suit for Rs. 500 can be thus justified under S. 65 of the 
Contract Act.* 

In the absence of special circumstances (and none exists here) the time 
at which an agreement to discovered to be void within the meaning of 
S. 65 to the date of the agreement.* See this Privy Council case* in 
support of the view. 

The plaintiffs are wholesale rice merchants who agreed during the 
period of scarcity to supply rice bags to Srivllliputtur Municipality, which 
a commitree duly appointed by the Municipality was to retail to private 
persons. After a consignment of bags had been made the price fell and 
the Municipality disposed of them at a loss and refused to pay the 
plaintiffs more than what it got by the sale. The plaintiffs claim Rs. 3,000 
tr the value of the bags as upon the date of delivery. The plaintiffs 
cannot sue upon contract because they have no written contract signed 
by two councillors as provided by S. 45 of the then Act 4 of 1884. They 
claim, however, under S. 65, Contract Act. that the agreement having 
been discovered to be unenforceable in law on this account, they are 


1. Ananda Mohnn Boy, v. *7our Mohan Mullfck. A. 1. R. 1923 P. C. 

189 : 50 C5al 929 ■ 50 1. A. ?39 .• 74 I. C. 499. 

2. Thnngammal Ayyar, v. fCruhnan, A. I. R. 1930 Mad, 132: 

57 M. L. 1 756 . 30 M. L. W. <376 . 53 Mad. 309 ! 24 I. C. 502. 

3. Hansiaj Gupta, v. Dchta Dua-Mussotit Electric Ttamway Co, Ltd, 

147 1. C. 7 35 B- L. R. 319 : 1933 A. L. J. 175 . 37 C. W. N. 
379: 37 M I.. W. 445 : 64 M. L. I. 403: 57 C. L. J. J«6j 
54 All. 1067 . 60 LA- 13: A. 1. P. 1933 P. C. 63 : 1933 
M. W. N. 190. 
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KiU entitled to compensation is proportion to die advantage received by 
the Municipality. This claim was originally met by relying on thia ruling 1 2 3 
which haa hem followed by the Madras High Court.* It was held In 
the aforesaid Allahabad case' that S. 65 cannot apply to a contract void 
at> initio, and it was also suggested hypothetically that if a Court were to 
hold otherwise it would render nugatory the salutory provision of die 
Municipalities Act which provides that a contract executed otherwise 
than in conformity with it ahatl not be binding on the Board- In a 
Bombay case* it was suggested that the scope of S« 65 may be extended 
to contract void ab initio, and now in the light of this Privy Council 
ruling 4 that suggestion must be accepted as correct. Held." 
that now if a Municipality makes an agreement which is discovered to be 
void because it ia not under the signature of two Councillors as provided 
by S. 45, Madras Act, 4 of 1884, can It be said to go behind the statute or 
to render in provisions nugstory, if such an agreement is brought within 
the ambit of S, 65. Contract Act 1 The short answer to this question 
would seem to be that the Municipalities Act is silent about and, 
therefore, not concerned with such an agreement. The distinction 
between agreements and contracts is well known and it would hsve 
been quite easy to provide that every agreement made on behalf of a 
Municipal Council shall be immune from the provisions of S 65, 
Contract Act, but there is nothing of the kind In the Act. If a Council 
makes a promise it Is an agreement; if that agreement ia not enforceable 
by law it la said to be void ; and when an agreement is discovered to be 
void, any person who has received sny advantage under such agreement 
ia bound to restore it. 

An experienced and well-known lawyer advanced a large sum on a 
mortgage found to be void as he pursuaded his client to mortgage suit 
property to hia son. Correspondence of the agreement showed that the 
mortgagor tried his beat to meet the wishes of the mortgagee. The 
mortgagor paid the interest regularly without a murmur for many years- 
in the original written statement there was no plea chat the transection 
waa void; it was taken only when in the suit on mortgage the trial 
Court found it to be so snd that too in the amended written statement 

1. Radkakrishna Das, v. Municipal Board of Benares, 27 AIL 592 • 

2 A. 1..J. 321 111905) A. W. N. til. 

2. Ramaswaml Chatty, v. Municipal Council. Tan fore, 29 Mad. 360. 

3. Oulabchand, v. Fuibhai, 33 Bom. 411 : 3 l. C. 748. 

4. Hamath Kuar, v. Indar Singh, A. 1- R. 1922 P. C. 403 : 71 1 C 
629 : 50 I. A. 69: 45 AU. 179. 

K. C. A. Arunachala Nadar, v. SttvilhpMur Municipa l CatauU , 
A. 1. R. 1934 Mad. 480 . 67 M. LJ. 38 : 40 M. L W. 18 - 
151 l- C. 46 : 56 Mad. 65 ; 1934 M. W. N. 1163- 
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which was subsequently filed* Hetd.l that in these circumstances it should 
be that the discovery about the deeds being void was made only when 
the trial Court found them to he so* or at the earliest when a plea was 
raised to that effect in the amended written statement of the defendant. 
It was held in a case of this Court 4 that normally if an afretmanc is void 
ab initio, the discovery that it Is so within the meaning off S. 65, Contract 
Act. must be held to have occurod at the date of the agreement, because 
the parties must be presumed to have known the law, but the special 
circumstances of a case may enable the Court to say that the discovery 
was later than the date of the agreement. In the present case there are 
such special circumstances showing that the agreement was discovered 
to be void at a later date* See also the following cases *' 4 in this 
connection. 

The following words are from the case of Hamath Knar* : *'An 
agreement, therefore, discovered to be void Is one discovered to be not 
enforceable by law, and, on the language of the section would include 
an agreement that was void in that sense from its inception, as distinct 
from a contract that becomes void. The agreement here was manifestly 
void from Its inception, and It was void because its subject-matter was 
incapable of being bound in the manner stipulated". This case - was 
followed in the following cases*'* and was the view held in this case.* 
Sec the following cases 1 o-t* i n support of the view taken in this case. 

1 R.'iji Mohtm Manucha, v- Nuar Ahmad IChan, A. I. R. 1957 Oudh. 

87 : 164 I. C. 945 : 19*6 O. W, N. 1033 : 1936 O- L R. 526 : 

12 Luck 4*5. 

2 . Shambhoo Shukul, v. Dhaneshar Singh, \« 1. R* 1927 Oudh. 177 ; 

101 l C 265: 4 0. W. N. 256. 

i Baikal Ram, v. Ananf Ram, A. 1. R. 1915 Lsh. 328 31 1. C. 632. 

4 . f itir Nath Ku n, v. Indur Bahadur Singh, 26 O. C. 223 *. A. I. R. 

1422 P. 43.5 : 71 1 . C. 629 : 50 I A 69. 

i. Sadia, v. Arnbhma, A- (. R 1929 Nag. 241 • 116 L C. 497. 

6 . Rajeihwar, v. Ajab Singh, A. L R. 1929 Ns#. *257 : 118 1. C. 865. 

7 . Thangammat Ayyar, v. JCrishnan, A. I. R. 1930 Mad. 132: 

i 24 l. C 502 : 53 Mad. 309 : 57 M. L ). 756. 

8 . Apftaiwami Ayyangar, v. Narayanvoami Artur, A. L R* 1930 Mad* 

945 . 119 L C 51 ; 54 Mai 112 : '-0 M L J. 117. 

9. Narayan. v Motisa, A. I- R. !924 Nag, 132; 78 U C. 343: 

20 N. L. R. 87. 

10 JijiWiai Laldas, v. Nagji Gulab, II Bom. L« R. 693 : 3 I. C. 761. 

11 . Ebraldm Malta, v. Commissioners for the Port of Chittagong, 

A. L R 1927 Cal. 465 : 103 1-0.2 : 54 Cal. 189, 

12. Machism Mohan Saha, v. Ram Kumar Saha & Chittagong District 

Board, A.LR. 1916 Cal- 136: 351. C. 305 : 43 Cal 790: 
23 C. L J. 26 : 20 C W. N. 370. 

(For further references 13-17 sec next page.) 
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4* "When a contract becomes void" t— Plaintiff and defendant 
entered Into a contract whereby the plaintiff bought lft cone of German 
tool or fagrot steel. The price was Axed per ton c. 1 . f. Rangoon, shipment 
to be in July 1914. Plaintiff obtained a contract of affreightment by the 
SS. ‘'Sduld'um", whereby the goods were to be shipped snd carried from 
Bremen to Rangoon and the goods were so shtpped. Plaintiff abo 
arranged a contract of insurance. In accordance with the contract 
plaintiff drew a bill o£ exchange on defendant payable 90 days alter sight 
with interest added. On 12th August 1914 plaintiff caused the bill of 
exchange to be duly presented to the defendant for acceptance through a 
Bank and with it were tendered the bill of lading, invoice and insurance 
note. Defendant refuted to accept the bill of exchange and plaintiff now 
sue* him for the price of the goods, etc War having broken out on 4th 
August 1914, theSS- " Schitdium" was seized by the Belgian Government 
at Antwerp. Defendant pleads the Royal Proclamation on 5th August 
1914 and urges that as the bill of lading was a German bill to plaintiff’s 
order, rite contract has become void It is not denied that the bill of lading 
Is a German bill of lading. The contract of affreightment was with ■ 
German line. Plaintiff urges that he has done all that he Was to do under 
the contract, that the outbreak of war would only affect an executory 
contract and that the goods, though in a German ship, were to be 
delivered to a British subiect at a British port. He says that the risk 
thus became the defendant’s risk and that he is entitled to be paid. 
HaUt'* that the Royal Proclamation of 5th August 1914 forbids the 
obtaining from the German empire or from any person resident therein 
any goods, wares or merchandise; it also forbids the trading in any goods, 
wares or merchandise coming from the said empire or from any person 
resident, carrying on business or being therein- If the contract had 
remained good, the effect would only have been that to pursue it, 
defendant might have had to enter into contractual relations with a 
German subject or subjects. The proclamation, by forbidding trading in 

(References 13-17 are 0 / the last page.) 

13. Municipal Committee, (htfianwala, v. Fatal Din, A. 1. R. 1929 Lah. 
742 : 121 L C. 187 : 11 Uh. 121 31 P. L. R. 403. 

14. Statuary of State,v. G. T, Sarin ff Co, AL R. 1930 Lah. 364: 

1201. C. 615 : 11 Lah. 375 : 31 P. L. R. 765. 

15* Arunachala Nadar, v. Municipal Council, SriuUlipaUar, A. L R. 

1934 Mad. 480. 151 L C 46 : 58 Mad. 65.67 M. L. J. 38. 

16* Madura Municipality, v. Raman Servai, A. 1. R. 1936 Mad. 98 : 

161 I. C- 4A 

17. District Council, Wardha, v. Anna DauJatrao Kwtbi, A. 1. R. 1941 

Nog. 273 : 1941 N. L. J. 371. 

18. J. G. Buchanan, v. S. C. Mall. A. L R. 1918 L. B. 46 t 46 I. C. 

310 1 It Bur. LT. 84. 
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goods coming from the German emigre as these did, rendered the contract 
abortive end illegal and so void. Plaintiff wt« bound to render and 
defendant eras entitled to get documents that were valid and effective, 
documents by which he could recover what might be lawfully recovered 
under such documents. . Plaintiff did not and could not tender such 
document in respect of the contract of affreightment and this being so, 
defendants are entitled to refuse to pay against them. Refer to the 
following cases 1 "* in this connection. 

A contract expressly omitted to provide for contingency which was 
not contemplated and which was already provided for by the law, and 
that contingency occurred, whereby the contract become void. Held 
that the contract Is not opposed to public policy and under S» 65, the 
person who has received an advantage under the contract is bound to 
restore it to the person from whom he received it. ft 

Section 65 does nor apply to a mortgage, which becomes unenforce¬ 
able because it ts proved to be without legal necessity and not beneficial 
to the family, and the suit having been filed beyond 6 years, a money 
decree against the mortgagor has become barred.* 

Under S. 65 if a contract has become void, any person who has 
derived benefit under the contract is liable to compensate the other 
party to the extent of the benefit so received* In view of the provisions 
of S. 56, the contract having become impossible of performance must be 
held to have become void. Therefore, according to the provisions of 
$. 65 the plaintiff (the lessee) would be entitled to compensation. The 
principle of the ruling* of the Bombay High Court applies to the 
present case. As by reason of the acquisition of the garden by 
Government under the Land Acquisition Act the plaintiff was deprived 
of the garden and the performance of the contract entered Into with 


1. Dunam, Fox & Co , v* Schvemftfc & Confer, (1915) 3 K. B. v > ; 

84 L. i K. B. 2206. 

1 ■ Arnold Karberg & Co, v. Blythe, Green. Joutdian & Co, (19(6) 

85 L ). K, B. 665. 

3. Marshall 9 Co, v. Naginchand Phulchand , A I. R. 1917 Bom. 182 i 

42 Bom* 473 : 18 B. L. R. 915 t 37 I. C. 644. 

4. Coma & Co, v. K. K. Shah , 33 I. C- 96 ; A. 1 . R. 1916 L. B 7 : 

9 Bur. I T. 99. 

5» Mahabir Prasad Panda, v. Ganga Dthal Rat, A. I. R. 1919 All. 

7M>: 42 All. 7 : 17 A. L. 1 878 :52 I. C. 331. 

6. Ram Bllas Singh, v. Ramyad Singh, A. L R. 1920 Pat. 441 : 
I P. U T. 535 : 5 P. L.}. 622 ; 58 L C 301 
Dfuttonsey Sooner Das, v. Ahmad All Hubtibho y, (1899) 23 Bom, 
15* 
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him by the defendant became impoatiUe, he to entitled to be 
recompensed for the loea he hat sustained. 

A decree-holder agreed to execute a transfer of hto decree In favour 
of the plaintiff’s predeceasordxvtUle and the proposed transferee paid a 
sum of Rs. 2*000 out of the stipulated consideration to the decree-holder 
in advance. Subsequently the proposed transferee died and the original 
deeree holder realised the decretal amount by execution of the decree 
against the judgment-debtor. The plaintiffs thereupon instituted a suit 
for the recovery of the amount advanced with interest It was found 
that the contract was a personal one. So that on the death of the 
proposed transferee it was incapable of fulfilment. Held, 9 that the 
plaintiffs were entitled to recover the earnest money with the Interest. 

A, B and C executed a bond jointly and severally for meeting the 
expenses of the marriage of the son of A. The document has, according 
to the findings of both the Courts below, been altered by the addition 
of certain words which makes it a document executed by A for her 
minor son, D as well as for her ownself whereas its original complexion 
showed that it was executed by her in her own individual character The 
lower Courts have dismissed the suit as the same could not be held 
maintainable on the basis of an altered document. The question whether 
an alteration to material or not is always dependent upon the nature of 
each transaction, and, muse be judged In the light of the circumstances 
of each case. It also depends upon the nature of the alteration and its 
juxtaposition in the particular part of the document, where it to 
interpolated and the new complexion the instrument to made to bear 
by reason of the alteration. As the bond was materially altered so as 
to render the contract evidenced by It void and of no effect and also 
to exonerate the executants from their contractual obligations as set 
forth In that instrument, so the contract became void or Impossible of 
performance under S* 65 of the Contract Act. The next question to, 
does it operate to deprive the plaintiff who had paid some money under 
It, of the right to ask for at least a refund of the consideration on che 
ground that the contract has become void and also on che ground that 
the contract has become impossible of performance, and that the 
defendants executants cannot keep hto money in good conscience to 
themselves. It to argued that In a contract which to void ab initio such 
as a contract with a minor, the refund may not be claimable, but where 
the contract becomes void or impossible of performance different 
considerations ought to prevail. The appellant relied upon this case* 

A. 1. R. 1922 All 6 : 44 All 2» : 20 aTlT 

41 s 65 1C. 253. 

2. Rcmduiofi Koet, v. Jang Bahadur Singh , 1923 P. H. C. C. 247 : 

A I. R- 1923 Pat. 589 : 77 1. C. 378. 

3. JConTcfuJa Axumcta Rm Panudu, v. K andikmxda Surayya, A. 1. R. 

1920 Mad. 64: 38 M- L J. 256 ; 43 Mad. 703:551.C 697; 
1920 M. W.N. 187 s 27 M. L. T. 134 * 11 Kt U W. 390* 
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tti support of his contention that although his client mat forfeit the 
advantage of the special contract embodied in the bond, there is no 
warrant in law for depriving him of the equitable relief of refunding 
to him what is his, and what the ocher patty cannot claim to have 
become theirs apart from the contract. It is said that to punish a man 
with a wholesale dismissal of his claim would be dealing out justice 
untempered with mercy. There is a finding of fact that the money 
borrowed by A was necessary for her son’s marriage. Whether this 
borrowing was necessary or not has not been decided. The minor’s 
liability to refund would arise only if it be proved that his estate has been 
benefited or that he Is personally benefited {also by the money paid by 
the plaintiff- 1 

The main issue in the suit was as to the validity of a deed, dated 25th 
November 1924, by which the plaintiff purported to make over a valuable 
estate and other property to the defendant-appellant subject to certain 
conditions- The object of the suit was to set aside this deed on the 
ground that it was procured by undue influence and fraud. There arc 
concurrent findings of both the Courts in India that this has been 
established, and they arc undoubtedly findings of pure fact# Held,* that 
the deed of 25th November 1924, cannot be regarded merely as a 
contract voidable at the option of the plaintiff, but good until avoided. 
It was in effect a conveyance, under which the title to the properties 
passed to the defendant, and which had to be formally set aside. Before 
the institution of the suit the defendant could no doubt, have made a 
valid transfer to an innocent purchaser, but it by no means follows from 
this that as between him and the person he had defrauded his possession 
was not wrongful. To admit of such an assertion would be to allow 
him to take advantage of his own wrong, which no Court of Equity 
will permit. If the matter could be regarded as one of contract, it would 
fall within the terms of $. 65, Contract Act, which provides that ’’when 
a contract becomes void' 1 —and there is no difficulty in holding these 
words sufficient to cover the case of a voidable contract which had been 
avoided—any person who hss received sny advantage under such contract 
is bound to restore it to the person from whom he received it, or make 
compensation therefor. 

The case seated in the plaint is that on 20th March 1929 the plaintiff 
agreed to adl and the defendant arced to purchase 10,000 to 12,000 
tom of second class rubble coal at Rs. 2-9*6 per con F. O. R Colliery. 

1. Hemdumd, v. Groin do, A. 1- R. 1925 Nag. 243 : 8 N* L. j. 1 t 

86 1 C. 185. 

2. Sotfwr Prasad, v. Hat 'Narain Das, 59 1. A. 14?: 62 M. L. ]. 451 '■ 

36 C. W- N. 461: 34 B. L R. 771 * 55 C. L. J. 255 . 35 M-LW. 

667:1932 M.W. N. 502: 1932 A.L.J. 297 : 7 Luck. 64 t 
A.LR.1932P.C. 89:90 W N. 196 > 136 L C. 108. 
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Tbto quantity wu to be tupplicd from tit April 1929 till 3lit March 
1930* The defendant signed and delivered a deed of agreement in 
pursuance of the terms settled upon between the parties The plaintiff 
also deposited t cash security of R» 5,000 for the due performance 
of his part of the contract The plaintiff supplied 9,545 tons 
14 cwt. of coal and the defendant paid as part of the price of cost, 
the sum of Rs. 18*229-It-0 only* The present suit is to recover the 
balance of the price to the extern of Rs. 7*066-10-4* and alto for the 
recovery of the sum of Ra 5,742-9-4 on account of security deposit. The 
Municipal Board Is now the defendant-appellant. The Division Bench 
referred the following question to the Full Bench: Is the contract 
pleaded void by reason of the provisions of S* 96, and 97 U. P. 
Municipalities Act, 1916. If the answer is in the affirmative, can any 
relief be given to the plaintiff under the provisions of Ss. 65, 70 and 72, 
Contract Act 1 Held that the plaintiff admitted that the contract in 
question was not under seal and that the statute, that is, S- 97, 
Municipalities Act, was mandatory in Its terms that the contract must be 
under seal Hence the contract was void by reason ot the provisions of 
$. 97, U. P. Municipalities Act, 1916 As regards the second part of the 
question thetc is little doubt as to the true construction of S. 6% Contract 
Act The contract in question was void from its inception and in the 
abaence of any special circumstances it must be held that it was 
discovered to be so on the dace on which it was reduced to writing, that 
is, 20th March 19J9, But even it so. it would fall within the terms of 
S. 65 as a contract which has become void Refer to these Privy Council 
rulings*'* In support of the view. If the contract In question falls within 
the terms of S- 65, Contract Act, as it Is held that it does, it would seem to 
follow from the same terms that the plaintiff is entitled to be reimbursed 
with the price of the coal by the defendant- The principle of restitution 
embodied in S. 65, Contract Act, in cases of the nature of the present 
suit would be the principle of giving relief upon ,;uanmm meruit. This, 
therefore, is the general law of the country and it should be given effect to. 
If there were no special law to the contrary. But if there is such a law 
then the principle generatid spicialibus non—detogant applies According to 
express terms of S. 97. U. P. Municipalities Act, 1916, the contract on 
which the plaintiff relies not being under seal is not binding on the 
Board. Therefore, the necessary conclusion is that where a special law 
creates a corporate body, and that body cannot enter into a contract 
except under leal, no relief can be given to a person relying on a contract 

1. Municipal Board, Lucknow, v. S. C. Deb. A. 1. R. 1931 Oudh. 193 . 

9 0 W. N. 461: 137 l C. 574 : 8 Luck. 1. 

2. Annada Mohan, Gout Mohan Mulkcfc, A. 1. R. 1923 P- C. 189: 

741. C- 499: 501 A. 239 : 50 Cil.929. 

3. Sat gut Prasad, v- Har Natans [)<u, A. I. R* 1932 P. C. 89 :136 L C 

108 s 59 h A. 147. 
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a ttr ed into between him end the Board but not under aeal, even on 
tpsawtum meruit, for a man cannot be allowed to do by indirect means 
what he ii forbidden to do indirectly. The decision* of the House of 
Lords b a direct and c*ear authority for the conclusion just now Rated. 
The following cases*'* are dearly in favour of the defendant, 

A certain amount was advanced to a party as remuneration to go to 
another place tnd bid at an auction sale on behalf of theijpenon advancing 
the money but the sale did not ultimately take effect. Held,* that die 
peraon who received the money was liable to restore the tame less 
expenses he had incurred in connection with the sale. When a contract 
becomes void under S. % a peraon who has received any advantage 
thereunder is liable under S. 63 to restore it or to make compensation to 
the person from whom he received it. 

Plaintiff and defendant entered Into a contract of marriage between 
plaintiff’s son and defendant’s niece and the plaintiff gave some ornaments 
to the proposed girl for being worn. On a breach of this contract of 
marriage, plaintiff brought a suit against defendant for the return of 
ornament or lor value thereof During the proceedings it transpired 
that the parties to be married were married, though not to each other- 
Held. 7 that clearly, therefore, the contract of marriage between them 
became void, and the question is whether the defendant is liable to 
restore to the plaintiff the ornament* that were given by the plaintiff to 
the defendant’s niece, or the value of those ornaments. In a Bombay 
case* one (J and her son, who afterwards died, had undertaken to marry 
G's daughter, K. to a certain party, but afterwards married her to another 
peraon- The original prospective bridegroom and hb father and hb 

1. Young 9 Co, v. Mayor & Corporation of Royal Leamington Spa, 

(1833) 3 A. C. 517 : 52 L- J. Q. B- 713 49 L T. 1 : M W. R. 

925 : 47 J. P. 660. 

2. R adha Krishna Das, v. Municipal Board of Benares, 27 All 592 : 

2 A. L J. 321 : (1901) A. W. N. 111. 

3. Raman Chetti, v. Municipal Council of Kumbakanam, 3f> Mad. 

290 : 2 M. L, T. 294. 

4. Chairman. South Banackpare, v. Amul-va Naih Chatttrjee, M Cal. 

1030 ; 12 C. W. N. 50. 

5. Mathura Mohan Saha, v. Ram Kumar Sahu, A. I R. 19)6 Cal. 

136 : 23 GL.J. 26:20 C.W-N. 370 : 43 Cal. 790 : 35I.C. 

305. 

6. Nanjayya Stay, v. Gongodharayya, 11 Mys. L. J. 81. 

7- fagannath Prasad, v. Munno Lai, A. 1. R. 1937 Oudh. 10: 1936 

O. W. N. 879 : 165 I. C. 247 : 1936 O. L R. 605. 

8. Mutyi Tkakertey, v. Gomii, 11 Bom. 412. 
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brother thereupon rued to recover certain ornaments and clothes and a 
sum of Rs« 700 said to have been given to G, the mother of the 
prospective bride, and they also sued for Rs. 10*000 as damages* It was 
held that the plaintiffs were entitled to recover from G the value of the 
ornaments and R* 700 and also Rs. 600 as damages for breach of 
contract In another Bombay easel the plaintiff sued to recover the 
value of certain ornaments which he hid presented to the defendant** 
daughter on his agreeing to msrry her to the plaintiffs brother. The 
plaintiff alleged that the defendant broke the agreement and gave hta 
daughter in marriage to another person He, therefore* asked for the 
restoration of the ornaments, but the defendant refuted to return them- 
It was held that the suit was maintainable, there being nothing in the 
plaintiffs claim which was either against morality or public policy. In 
the third Bombay case 3 reference was made to Ss. 73 and 65, Contract 
Act* The parties in this case were Mahomedans, and it was pointed 
out that the right to the return of the money, ornaments, clothes, etc, 
on failure to perform a marriage is one which is recognized by 
Mahomcdan law. In all the three Bombay cases to which reference has 
been made, the breach of the contract was on the part of the defendant* 
whereas in the present case the findings of the Courts below is that the 
breach was committed by the plaintiff. The facts of those cases are, 
therefore, distinguishable from the facts of the present case. According 
to the wording of S. 65, Contract Act, and also according to equitable 
principles, this appeal must be decided by reference to the question 
whether the defendant-respondent received any advantage from the 
plaintiff under the contract of marriage. It Is stated In the plainr itself 
that the plaintiff gave the girl the ornaments in question to wear There 
i* nothing to show that the defendant has, or ever had, any of the 
ornaments in his possessun and the presumption is that the girl has 
them, and is, therefore, presumably now out of the control of the 
defendant Taking the aforesaid view into consideration the defendant 
cannot be made liable to the plaintiff either for the return of the 
ornaments in question, or for the value of them. 

5. A suit for money 4 ‘had and received'’ - Section 65 provides for 
the restitution of any advantage received under a contract or agreement 
in two cases where ' an agreement is discovered to be void”. It was 
urged that the agreement in question was never discovered to be void, 
but was void ah initio. That, however, is precisely the cose contemplated 
by the section, where the word “agreement**, used In sharp antithesis to 
the word “contract" In the second branch of the sentence, dearly denotes 
an agreement which, bdng void ah initio never reached the stage of 

1. Rambhot, v. Timmcryya* 16 Bom. 671 ——-“ 

2. Abdul Row* Abdul Go/oot, v. MuHumed Hussem Doha* A. I R. 

191? Bom. 61 33 I G 771 : 42 Bom. 499 : 19 Bom. L R, 164, 
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ooatrtct. In this respect taction 65 merely preserve* the distinction 
between agreement end contract which b maintained throughout the 
Act c. g,, sections 10, and ?0 to 30—in compliance with the Interpretation 
of clauses (g) and (h) of section 2 It will be observed, moreover, that 
the section speaks generally of an agreement discovered to be void 
without express reference to the cause or origin of the void character, so, 
that such an agreement as this, void by reason of a principle of law 
would not on that account fall outside the scope of the section. It is 
true also that there seems the less Justification tor any attempt to 
circumscribe the wide language of the Act seeing that the section 
purports on its face to substitute one broad, general principle for the 
numerous and somewhat technical rules, with their qualifications, which 
obtain in English Law on the subject So far, then, the matter seems to 
be free from complexity. But apart from the observations in this case* 
which scarcely seems to have been necessary to the decision arrived at, 
the use of the word “discovered" Introduces certain difficulties in the 
application of the section to an agreement which is void under section 23 
by reason of an unlawful consideration or object; and therefore, this 
appeal should be decided on a somewhat different ground. It will be 
observed that what section 65 provides for is a suit to recover any 
advantage received by the defendinr under the agreement or to obtain 
compensation therefor B it what the plaintiff in this suit seeks is 
the recovery of a definite sum of money paid to the defendant. In this 
case 8 U was held that a suit for a debt or liquidated money demand 
could still be maintained, as it could formerly have been maintained 
under the ind&itatus counts, and, therefore, the present suit should be 
regarded as a suit for money had and received. Such suits were held to 
lie wherever the defendant was “obliged by the ties of natural justice 
and equity to refund the money”: per Lord Mansfield in the case of 
Moses. 3 The rule was, no doubt, subsequently restricted in Its operation, 
but in such a case as this, where no material part of the illegal purpose 
has been carried into effect, the payment has always been held to be 
recoverable; see the following cases. 4 ' 7 The principle of law applied in 
this view of the case is recognized and illustrated in section 84 of the 
Trusts Act, and has been adopted by the Courts In India in numerous 
cases- Reference may, for instance, be made to this case" where not 

1. Dayahhai, v. LakJimic/iand, 9 Bom. 358. 

2. P. R. and Co, v. Bhagvandas, 11 Bom. L. R. 335. 

3. Moses, v. M acferlan, (1760) 2 Burr. 1005 (10i2). 

4. K tarley, v Thomson, HS90) 24 Q B. D. 742. 

5* Wilson , v. Strug nett, (1831) 7 Q B. D 548. 

6* Herman , v. Jeuchner , (1885) 15 Q. B, D- 561. 

7. Taylor, v. Bowers, (1876) 1 Q. B. D* 29i 

8. Mu# Tfcakcvscy, v. GomU, 11 Bom. 412* 
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only the ornaments and clothes, but alto the Rs. 700 upariyaman paid 
to the father of the intended bride were held to be recoverable ; tnd to 
Dhoiidas* cite' where Tyabji, J , expressed the opinion that payment 
under euch an agreement a» thi* may be recovered tf the marriage ha» not 
taken place This waa also the view followed by a Division Bench in 
Calcutta 9 which was approved* where Garth, C J., says that 1 In such 
a case *‘k is manifest justice that the defendants should not be 
allowed to retain the money". * 

6. "Bound to reatore it”.—In this esse there most certainly was an 
agreement, which, as written, was in the terms alleged by D. But it 
was held not to be enforceable by him because there were other 
unwritten terms which he would not admit; and the other party did 
not seek to enforce the agreement according to his version of It, but 
threw it up altogether. The agreement became wholly ineffectual, and 
was discovered to he so when the High Court decreed it to be so on the 
14th March, 1884. Therefore, by the terms of the statute fS 65) he 
became bound to pay his debt on the 14th March, 1884, (i. t , the date 
of the High Court's decree declaring that the contracr was not 
enforceable),* 

This ruling of the Privy Council* is a clear authority In support of 
the appellant's contention, that if the contract in this case is not 
specifically enforceable, he is entitled to a refund of the money which 
was paid as part of the consideration for the purchase. It necessarily 
follows that the defendants must repay to the plaintiff the money which 
he paid in part satisfaction of the purchase money.® 

The two sums in dispute were included at the instance of F in the 
debt for which his wite gave the security. On his representation that 
his wife agreed to become responsible for and to secure payment of the 
debt of Rs M03 the plaintiff exonerated him from liability in respccc of it 
and upon the faith of his undertaking to pay to his wife the other turn of 
Rs 679, this sum was paid to him The mortgage bond, which was 
actually drafted by F and executed by his wife, purported to secure 
payment of these amounts* It was on the faith of this agreement 

1* Dhoiidas Ishvar, v. Fulchand Chhagan, 22 Bom. 658. 

7. Jogeswat Chakrnbotii, v. Punch Kauri Chakrabatii , (1870) 5 Bcn« 

L. R. 395. 

3. Ram Chand Sen, v. Audairo Sen, 10 Cal. 1054. 

4. Cmlabchand Patomchand, v. Fulbat Kom Hurichand Ram Cfumd, 

(1*09) 38 Bom. 411 ; 11 Bom. 1. R. 649.3 I C 748. 

5. Bassu Kmot, v. DhumSmgh. (1888) 11 All 47 : 15 L A. 211 :5 Sat. 

P-C.U60: 12 lnd. Jur. 45C> 

6. UdU Natain Mist, v. Muhammad Mfniufrulla (1903) 25 AIL 

618 :23 A. W. N. 117, 
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between the plaintiff-appellant and F chat the latter would obtain from 
hte wife security for the two sums in question, that the debt of F was 
discharged and the other sum was paid to him. When the decree of 
this Court absolving his wife from payment of the sums in dispute was 
passed there was anew obligation imposed on F to roaite good the two 
amounts, the payment of which he had induced the plaintiff for the time 
being to forego and make on the representation that they were included 
in the mortgage security, and that this security was binding on the 
mortgagor* Whether the case be viewed according to the terms of the 
Contract Act or according to the terms of the Limitation ^ct f^rt. 97), 
the principle laid down in a case of this Court 1 2 will govern the respondent 
and so the respondent cannot successfully resist the plaintiffs appeal,* 

A ‘lay out* scheme for constructing small residential houses on plots 
was sanctioned by the municipality. After the sanction, a person entered 
into an agreement with the owner of the plots to purchase one for 
certain price and paid the earnest money. The foundation of the 
agreement was the permission to convert rhe plots into a site where 
residential buildings and roads could be constructed. The sanction was 
subsequently suspended bv the Deputy Commissioner Held, 3 that as 
the very foundation of the contract had been taken away and as for alJ 
practical purposes the contract had become impossible for performance, 
the vendor was bound to refund the earnest money, under S. 65, which 
he had received. 

7. ‘Or to make compensation for it":-"-The second part of S. 65, 
namely “or to make compensation for it”, only comes into play when 
the advantage cannot he restored. In this view no interest was allowable 
to the plaintiff. In a similar Privy Council case, 4 the Privy C ouncil only 
allowed interest on the sum found to have been paid from the date of 
the institution of the suit and not from the date when the money was 
paid In the present case, the money was repaid before the suit was 
instituted and notice was given to the plaintitFs to take it after the 
Commissioner had refused his sanction. This decision supports the 
principle that Interest would only be payable after the advantage has 
been refused to be restored.* 

1. Boom Kuar, v, Dhum Singh, 11 All. 47, 

2. Jamna Das, v. Napn-un-niisa BiR (1906) 28 All. 466. 3 A. L. J. 

228 : 1906 A. W. N 88. 

3. Din Mohammad , v, D, R. Sethi, A. I. R. 1937 Lah, 78!. 

4. Hamath Kiser, v. Indar Bahadur Singh, A- I. R, 1922 P.C. 403 ; 

71 I. C. 629 : 50 I A- 69 ; 45 AIL 179 : 26 0.50. 223. 

$. District Board, Ferazepore, v. B ahvant Red, A. L R* 1939 Lah« 564, 
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4. IsurMtODUMuatof compensation In the absence of an? 
contract there h no liability to pay any interest on the amount of 
c ompen ea tion to be paid under S. 65, Contract Act. 

9. When compeneation under collateral contract ia recoverable :— 
According to the rule laid down in these two cases*'* an agreement that 
an obligation which is contracted shall be discharged in some particular 
mode is collateral to the primary contract which created the obligation, 
though the two agreement* may be mixed up in one contract- Assuming 
that section 65 of the Contract Act ia not intended to vary the rule that a 
mistake of law it no ground on which a party can be relieved from his 
own contract, the respondent is entitled to recover back the amount 
advanced, on the ground that the collateral agreement which provided 
for tta repayment failed. 4 

The mortgage aa a mortgage failed and the covenant to compensate 
contained in the mortgage deed was collateral and not merely dependent 
upon the mortgage contract. Held,” that though the main contract was 
wholly null and void by the Statute, the plaintiff to entitled to claim under 
the covenant.* 

10. Effect of contract void in part '—According to the following 
decisions*'* purchasers are not entitled to refund of purchase money by 
reason of the fact that they are deprived of the benefit of a portion of 
what they purchaaed under a deed of conveyance, which turned out to 
be unenforceable.* 

11 Effect of void contract by tenant Section 3 of the Punjab 
Alienation Land Act, prohibits a permanent alienation of agricultural 
land by a member of an agricultural tribe to a person who to neither of 
the member of the tame tribe nor a member of a tribe in the same group 
unleaa the alienation to sanctioned by the Deputy Commissioner. The 

1. Madura Municipality, v- K. Alagiriiami Naidu, A. I. R. 193^ Mad 

957 : 1939 M- W. N. 821; 50 M. L. W. 440 ; A. L R. 19J9 

Mad. 928. 

2> Elkingum’i ease, L. R> 2 Ch> 511. 

3. Btldger’i cose, LR.9 Eq. 75. 

4. Kruhnan, v. Sankara Vormo, (1986) 9 Mad, 441- 

5. Jtoierbhai )otabhai, v. Gordhan Nani, A- !• R. 19)5 Bom. 102 : 

39 Bom. 358 : 28 I- C. 442 : 17 Bom. L. R. 259. 

6. Mir Motumud Khan, v. Pohumal Motmal, 7 S. L- R. 55: 21 1. C 

514. 

7- Mir Mohomcd, v. KhubomaL 7 S. L R. 58 : 211. C 517- 

8. Pots bottom VeriWiai, v. ChHatrorangi MadKavsangi, A. I* R. 1916 

Bom- 65: 41 Bom. 546.40 L C. 1002 : 19 Bom. L R. 545. 

9. Mir All Nawat, v. Mir All As* har, A. I, R- 1927 Sind. 62; 

97 1- G 124. 
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question then arises whether the deed of 1879 effected an siienttion of 
the lend In dispute. On that point there Is no hesitation In bolding that 
the covenant to transfer other land in lieu of the mortgaged property did 
not amount to an alienation m fmesentf, but constituted an agreement to 
transfer in future the property specified therein on the happening of a 
certain contingency. This contingency occurred in 1909 and It was then 
that the right to enforce the agreement accrued to the plaintiffs. But the 
Alienation of Land Act had then come into force and the agreement 
could not be enforced and consequently became void, vide S. 2, clause (g). 
of the Indian Contract Act. Therefore, under S. 65. Contract Act, the 
plaintiff is entitled to compensation* 1 

Occupancy rights were mortgaged partly to one person snd partly to 
another and the purchaser of the occupancy rights redeemed them from 
both and one of them being also the landlord got the sale of the 
occupancy rights cancelled and the purchaser was evicted* Held. 9 that 
the latter can recover under Contract Act, S. 65, from the former (the 
landlord) the amount paid to him for redemption but not the amount 
paid to the other mortgagee- The sale, though originally voidable, 
became void when the landlord got his decree for its cancellation, and 
under S. 65 of the Contract Act he is bound to refund the money which 
the purchaser paid him. 

A mortgagor is estopped from denying the validity of the mortgage 
after having received the consideration thereof from the mortgagee. 
Similarly, a joint occupancy tenant who wants to repudiate a mortgage 
made by his co tenant can get back possession of his share, but cannot 
repudiate the mortgage made by his co-sharers without paying the 
mortgage-money realised by the Latter by virtue of the mortgage from the 
mortgagee. To allow him to do so would in effect amount indirectly to 
allowing his co-sharer to resile from the mortgage and getting back 
possession without repaying the money taken by him from the mortgagee 
under the cloak of the plaintiff's joint right. 3 

While proceedings regarding the sale of an absolute occupancy holding 
were pending in the Court of the Collector, the defendant entered into 
an agreement for the sale of that holding and executed a conveyance, in 
favour of the plaintiff. The defendant was incompetent to alienate the 
field under paragraph 1 i of the 3rd Schedule to the Code of Civil 
Procedure and It is no longer in dispute that the sale is void* In the present 
case the plaintiff asked for specific performance to sell, or in default for 


l. Fafeiffl M dt. v- Nabbu, A. L R. 1915 Lah. 310 (2): 29 I. C. 751: 

83 P. W. R. 1915 : 166 P. L. R, 1915. 

£ Badk, v. Shto Chandt A, 1. R. 1921 Lah. 299 : 56 P. L. R. 1922 : 
67 L C. 367* 

3* Midi, v. MMb AIL A. 1. R. 1924 AIL 746 78 L C. 1022. 
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the refund of the consideration money end damages. The claim for specific 
performance ii no longer urged. Held, 1 char the contract: to sell and the 
•ale itself are void. Under the law the plaintiff could not buy and the 
defendant could not tell. But S 65 of the Contract Act is applicable* It 
If fettled law that before an illegal purpose is carried out, wholly or in 
part, and the partita are in pari delicto , the general rule is that no suit 
will tie to recover money paid under the unlawful agreement But in 
the present case both parties seem to have been mistaken. They did 
nothing illegal with their eyes open, but have been caught by the fiction 
that they should have known the law It is obviously wrong that the 
plaintiff should be made to lose both his money and the field and that the 
defendant should be enabled to retain both. Equity demands that in 
such a case a* me present, remrution muse be made and the defendant 
has been rightly made to disgorge the money received* 

The person who was for the time being in possession of a kamam 
service mam expected that the same would be enfranchised in his name 
and agreed to transfer his interest In the property to the plaintiff when 
the event would take place. Held, 9 that the agreement was void and 
forbidden by law and that the plaintiff would be entitled to refund of 
the money advanced by him- 

A mortgage of tenancy right was executed in consideration ot past 
debts and was found to be invalid under Oudh Tenancy law. f ield 9 
that it served as an acknowledgment of old debts on the basis of which 
a decree can be passed, 

The document on which the plaintiffs sue is nor a mortgage of the 
land but of the crops for a period of In years. The District Judge held 
that by their own act the plaintiffs had rendered it impossible for the 
defendants to perform the part of the contract, by taking possession of 
the land and thus laying themselves open to eviction by the lambardar who 
actually Interfered and got a decree tor the eiectment of plaintiffs* Thus 
the plaintiffs are not entitled to recover anything from the defendants, 
and S« 53 ot the Contract Act will apply. When the purpose of the 
agreement was to evade the statutory prohibition ot the transfer of 
occupancy land, the contract is void ob initio and no suit will lie to 
recovet money paid under the unlawful agreement.* Refer to the 
following ruling**'* in support of the view taken, 

t. Malayan, v- MotUa, A* 1, R. 1924 N$g> 132; 20 N* L R, 87 • 
78 1. C. Hi 

2. Aumanchi Auryaprabhakata Ram, v Gummudu Sanyasi, AI.R. 1925 

Mad 885 ; 48 M L. J, 598 . 1925 M. W. N. 400 : 88 I C. 557. 

3. Umtoo, v. Natain, A f R. 1925 Oudh* 401:12 0 L* I, 334' 

2 0. W. N. 318 :89 1 C* 175. 

4. Nawmgh, v. Narayjui, A* l R< 1925 Mag. i *9 \Z) ; 80 i C 949 

5. Bat IMm iff, v. UmeJbhai. 40 Bom 614 36 L C 564 : 18 Bom 
L. R- 773 : A* l- R. i«6 Bom. 318. 

6- Narayan, v Vienna, A 1. R 1924 Mag, 132 ; 20 M, L ft 87. 
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In the light of obaemttoM of the Privy Council' and the view 
exprewed to chit aw 1 that S. 65, Contract Act* has no application to 
die ewe of contracts which ore void oh initio must, therefore, be 
held to be no longer good law. In the present case, an occupancy 
tenant of certain fields executed an unregistered usufructuary mortgage 
to consideration of a loan and the mortgagee got possession under tc, 
a suit brought to eject the mortgagee from the fields will be governed 
by S. 65 and a decree will be passed conditional on mortgagor paying 
to the mortgagee the above loan, although the mortgage was in 
contravention of the provisions of Central Province Tenancy Act. 3 

The following question was referred to Fall Bench; “Wherein 
occupancy tenant has alienated the occupancy-tenancy without the 
consent in writing of the landlord and the allegation has been set 
aside at the instance of the landlord In a suit brought under S 60, 
Punjab Tenancy act, is the mortgagee entitled to sue the mortgagor 
for refund of the mortgage money". The facts were that the 
defendants-respondenta were the occupancy tenants of certain 
land and had mortgaged the occupancy tenancy to the plaintiff without 
the consent in writing of the landlord- This alienation was “voidable"' at 
the instance of the landlord under S 60 , Punjab Tenancy Act. Sometime 
after the mortgagee had entered into possession, the landlord sued to 
avoid the mortgage and eject the mortgagee. This suit was decreed and 
the mortgagee ejected. He has now brought a suit against the mortgagor 
for refund of the mortgage-money and the question for consideration is 
whether such a suit is maintainable in view of the fact that the mortgagee 
was, or must have been, aware from the very beginning that the mortgage 
in his favour was voidable at the instance of the landlord- Held, 4 that 
the following three cases*' 7 do not lay down the law correctly and must 
be overruled. The answer to the question referred to the Full Bench is 
to the affirmative, and on the facts as stated the mortgagee la entitled to 
sue the mortgagor for refund of the mortgage money. 

1. Hamath Kuar, v- Thahur Indat Bahadur Singh, A* 1. R. 1922 P. C. 

403 : ?l L C. 629 : 501. A* 69 : 37 C. L. J. 346 : 45 All. 179 ; 

27 C. W. N. 949 : 26 O. C. 223 . 18 M. L. W. 383 : 33 M. L T. 

216 : 5 Pat. U J. 281 9 O. L J. 652 : 44 M. L. J. 489. 

2. Bhiste. v. Sheogopal, A. 1. R. 1920 Nag 157 (2); 54 l. C. 794. 

3. W™ , v. AmWiitfe. A. L R- 1929 Nag. 241 : 116 I. C. 497. 

4. Lobh Singh, v. Jammtm, A. I- R. 19)4 Lah. 853 (2) : 151 1. C. 1 

36 E L. R- 233. 15 Lah. 751. 

5. Knife Mai, v- Umra, 61 L C* 604. 

6. Labh Singh, v. Jamnum, A. I. R* 1931 Lah. 694 : 32 P. L. R. 561 

134 LC, 1116. 

7. Letters Patent Appeal No. 131 of 1921. 
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The plaintiff sued for recovery of R». 250 principal and intereat on the 
basis of two deeds for Rs. 200 each* Objection was taken that these deeds 
were mortgage-deed* of occupancy plot*, that no possession was delivered 
and that the mortgages were illegal. The plaintiff asked that the deeds 
might be treated as ordinary bonds and that a decree should be passed for 
the amount advanced. HeU,1 after distinguishing the ruling.* that 
the plaintiff has a r ight under S. 65 to the return of any money which he 
has been able to prove that he has advanced to the defendant under these 
void bonds. 

There can be no doubt that the lease U an illegal one under S. 23, 
Contract Act, because it has been forbidden by law, S. 60 of the Tenancy 
Act of 1898 and the first proviso to S. JS of the present Tenancy Act 
clearly Lay d own that a lease granted to a sub-tenant by an occupancy 
tenant shall not be valid for a period extending one year. The lease, 
therefore, for 21 years in the present case is undoubtedly void. In a 
previous case of this Court, 3 it has been clearly held that such a lease is 
void and that S. 60, Tenancy Act of 1896, which was then in force, 
applied directly in the case of tenant and sub-tenant. In the present 
case the appellants would be entitled to get back possession on the lease 
becoming void, but under S, 65, they would be bound to make 
compen sat Ion to the lessees. The respondents have been in possession 
now roughly for half the per iod and, therefore, the ends oi justice would 
be met if the appellants are ordered to pay half the lease money as a 
condition of recovering possession of the land * 

In 1922 O was adjudicated an insolvent. A receiver was appointed 
who, in 1926, mortgaged some of the land of the insolvent in favour of 
O and others tor Rju i.oOO. Possession of the property was delivered 
to the mortgagees, but the mortgage was set aside in 1927. Held,® that 
according to the Full Ue.ich case* where an occupancy tenant has 
alienated the occupancy tenancy without the consent in writing of the 
landlord and the alienation has been set aside at the tnstancc oi the 

1. Utman iv'han, v. Sitara Khan, A. L R. 1935 All. 256; 1935 

A. W. R. 200 : 1935 R. D. 77 ; 1935 A. L. }. 339 s 157 I. C. 

1096: 1935 All. L. K.917 ; 16 U. D. 125. 

2. Mufcai Noth, v. Shyam Sundat Lai , A I. R. 1929 All. 659 ; 

117 I. C. 341. 

3. Vishwanath, v. Snatam, A. 1. F. 1914 Nag. 7i:26LC. 708: 

10 N. L. R. 159. 

4. Amor Singh, v. Himmax Singh, A. L R. 1933 Nag. 58: 31 Nl R. 

126: 157 1. C- 737. 

5* Bokhshi Singh, v. Buchan Singh, A. 1. R. 1935 Lah. 112 : 36 R L R. 

478 ; 155 1. C. 722* 

6* Lath Singh, v hmnu, A. 1- R* 1934 Lah- 853: 151 L C 1* 
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landlord the mortgagee is entitled to sue the mortgagor for refund of 
the mortgage money. The principle governs this case and, therefore, 
the mortgagees are entitled to recover their mortgage money Rs« \600 
before they are dispossessed. 

An occupancy tenant executed a deed of surrender in respect of a 
field amounting to a transfer of occupancy rights, in favour of a fractional 
co-sharer in the village and the himbardar got the transfer set aside 
under S. 13, C P. Tenancy Act, and entered into possession of the field. 
Held/ that the transferee co-sharer, whatever remedies he may have 
against the transferring tenant, is not entitled to recover under S. 65, 
Contract Act, from the lamhardar the amount of the consideration paid 
to him. Having knowingly entered into a voidable contract with the 
object admittedly of cultivating the land himself, he has no remedy 
whatever under S 65, Contract Act, against the lamhardar, who haa 
enforced the statutory right which he had the option to exercise. The 
landlord was not a beneficiary under the voidable contract, was not 
mentioned in it and was not a party to it The fact that he did derive 
benefit by his action in avoiding the contract is immaterial. He received 
no benefit under the terms of the contract himself on which the plaintiff 
co-sharer is entitled to claim compensation from him.' 

The defendants 2 to 4 were the tenants of the plaintiff in an 
occupancy holding. He ejected them under S. 79, Agra Tenancy Act 
of 1926 On 7th lanuary 1938 he admitted defendant I to the vacant 
holding on a rent of Rs- 36 per annum. He also took from him a 
nazrana of Rs. 300 as consideration for conferring occupancy rights i^pon 
him under S. 17 of the Act He thereafter built a masonry well in the 
holding. Subsequently the l P. Tenancy Act was passed, which came 
into force on 1st January 1940, and, in accordance with the provisions 
of S- 294 of that Act, the ejected tenants—that is to say defendants 2 to 4 
were restored to the holding and defendant 1 was thereby dispossessed. 
Defendant 1 then raised this action for recovery of Rs. 500. Of this, 
Rs- 300 represented the nazrana tnd Rs. 200 was alleged to represent 
the coat of building the well. It is contended on behalf of defendant 1 
that the payment of consideration amounting to Rs 300 having failed, 
he Is entitled to recover this amount under S. 65, Contract Act. It Is 
contended that if a person covenants to do a thing which is lawful and 
a subsequent Act of Parliament prevents him from doing It, the covenant 
la repealed; see Leake on Contract*, Edn. 6. p 572 Held,* chat a^ 

1. Gcndsingh Tularamsingh ChaJri, v. Gowardhan Tukaram Maw, 
A. L R. 1938’Ntg. 451 : 17B I. C 656. 

X, Mewa Ram, v. Ch. Karan Singh, A. L R. 1943 AIL 327 * 1943 
A. L. J. 317 : 1943 A. W. R. H« C. 147 : 209 I. C 304 : l.L R. 
1943 AU. 745. 
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repealed covenant is not synonymous with a void covenant, and the 
covenant between defendant l and the plaintiff was perfectly valid 
when it was ma le. Moreover, the plaintiff did all that was required of 
him under the covenant, for, he admittedly conferred occupancy rights 
on defendant 1 and the latter peacefully enjoyed these rights for about 
3 yean. Reliance was placed on the decision of the Punjab Chief Court 1 
where the defendant, who was the publisher of an Urdu almanac* 
agreed to publish certain advertisements for the plaintiff in 60.020 copies 
of the aforesaid almanac and the plaintiff paid an advance of Rs. 660. 
The advertisements were printed in 60,000 copies as agreed, but thereafter 
the almanac was confiscated by Government under the Defence of 
India Act The continuance of its sale was thereby rendered Impossible 
by causes over which the defendant had no control; and it was held 
that, the defendant having carried out his part of the agreement by 
printing and placing on the market 60,000 copies of his almanac, it was 
equitable that the loss should Ue where it had fallen This principle 
must apply to the present case. The plaintiff did all that was required 
of him under the contract There was naturally no guarantee in that 
contract against an Act of the Legislature ; no covenant that the 
defendant l ahould have quiet enjoyment of his occupancy rights in this 
holding contrary to any law which might subsequently be passed, vide 
a Bombay case.* 

12. Effect of void contract by minorIn a suit for sale on a 
mortgage bond, the defendant pleaded that at the time of the execution 
of the bond he was a minor and no fraudulent representation on the part 
of the defendant Inducing the plaintiff to enter into a contract was 
either alleged or found. Held,* that the defendant was not liable to 
^ repay the money borrowed by him on account of the decision of the 
English Court of appeal* 4 which has been approved by the Privy Council 4 
The Court below cited a passage from the judgment of Lawrence, ], to 
the following effect: “Wherever the infant requires, as a plaintiff, the 
assistance of any Court, it will be refused until he has made good his 
fraudulent representation. Wherever the infant is stilt in possession of 
any property which he has obtained by his fraud, he will be made to 
restore it to Its former owner”. So fsr Lawrence U has given expression 

1. Dtbi Dayal, v. Baiui Ram, A. I R. 1919 Lah. 142: 51 I."c"4iz7 

42 P. R. 1919. 

2. Mmwmji Mondial# Coma, v. Sirdar Mi Khan ( 23 Bom. 510 s 

1 Bom. L. R, 267. 

3. Radhrs Statro, v. Bihaff Lai, A. L R. 1919 All. 453 * 40 All 558 * 

16 A. U J. 592 : 48 L C. 478. 

A LesKe Ltd, v. Shk IL (1914) 3 K. B. 607 : 83 L. J. 1C B. 1145. 

5* SyM Aiiffin, v. Yeoh Oof Garfc, A. L R. 1916 P.C. 242* 
39 !• C, 401: 431* A. 256. 
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to the equitable principle recognized in England and adopted In this cate. 1 ; 
M But*\ continues Lawrence, ]»»**I think that it it incorrect to say that he 
can be made to repay money which he hat? spent merely because he 
received it under a contract induced by hit fraud"*. 

The Privy Council in the case of Mohan Bibee* dealt with a 
contention raised to the effect chat one who seeks equity must do 
equity, and in dealing with this contention said thar a minor who 
repudiated a sale effected by him on the ground that he was a minor 
on the date of the sale, could not be compelled to repay the purchase 
money, as, a contract by minor is void ab inuio. A Court of Equity 
cannot say that it is equitable to compel a person to pay any money in 
respect of a transaction which, as against chat person, the legislature 
has declared to be void. 3 

Both Courts below have hell that as the pro-note sued upon was 
executed by the defendant w r hen he was a minor, the plaintiff cannot 
recover thereon. Indeed, the contract in the present case w'as void 
under S. It of the Contract Act. There can be no contract between 
persons one of whom is neompetent to contract; and any contract 
made by a minor of this nature is void and not voidahle. S. 63 of the 
Contract Act is based on there being a contract between competent 
authorities and i9 inapplicable to a case where there is not and could 
not have been any contract at all. The leading case in Nagpur Province* 
laid down that a minor cannot in equity he forced to restore the amount 
of a loan taken by him on a void contract and that a contract made by 
a minor is nudum piictum ab irutio.* 

The case of Mohori Bibee* 1 and the iollowing cases*-* are 
cases in which one of the parties to the transaction was 
himself a minor, no refund of consideration was ordered 
to be made by him, and the question, therefore, still remains whether 

1. J agar Nath Singh, v. Lafta Ptasad, 31 All 21 : » L C. 562- 

2. Mohan Bibee, v. DhatmoAas Chose, 33 Cal. 339. 30 I A. 114 s 

7 C W N, 441 : 8 Sar. 374 (P. C) 

3- Bishen Singh, v. Bishna, A. L R* 1924 Lah. 294 • 69 h C. 543. 

4. M uliabai, v Garud, A. f . R. 1919 Nag. 76 t 15 N. L- R. 149 : 

53 1. C. 65. 

5* Jatiardon, v. Vishwanath, A. 1. R. 1927 Nag. 116 : 23 N. L. R. 8 : 

98 L C. 650. 

6. Vaikuntfama PiUai, v. Aruhimootom Cheviot, A. 1- R. 1914 Mad. 

641 (2): 38 Mad. 1071 : 23 1. C. 799 : 26 M. L. J. 612. 

7. Gitmshida Su/ami, v. Pawara, A, L R. 1920 Bom. 269 : 44 Bom. 

175 : 55 1. C 271 :22 Bom- L R. 49. 

8. M odlal Mansukhram , v. Maneklal Dayabhai, A. b R« 1921 Bom. 

147 (U; 45 Bom* 225 : 591. C 245 * 22 B. L. R* 1195. 
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the liability to refund consideration received by a person who b 
himself competent to contract, but who is disqualified from acting on 
behalf of a minor unler the taw applicable to the minor, can be aald 
to attach to the minor who on attaining majority seeks to set aside the 
transaction on the ground that the alienation is wholly unauthorised* 
Indeed, in such a case the property remains wholly unaffected by the 
alienation or by the contract entered into by such unauthorised person 
and the minor owner can ignore it as an absolute nullity, and, consequently 
no liability to refund consideration can or ought to attach to or be 
imposed upon, the minor as a condition precedent to his recovering back 
his property from a person who is in possession without title- 1 

A lease was executed by a minor and was set aside on terms 
against a person in possession. Held* that he will not be turned out 
unless the sum actually paid as consideration for the lease is refunded. 

The same principle is found in a previous ruling of this Court.* 

A minor entered into a contract of sale and paid Rs 100 as earnest 
money and Rs. 90 for purchasing a stamp to the other party The stamp 
was purchased and was put on record In the case for specific performance 
of the contract, by the minor- Held/ that the minor's suit to the extent 
of Rs. 100 with interest at 6. p. c. may be decreed but the other party 
derived no benefit from the stamp and so was not liable to refund 

There Is no equitable ground for compelling a minor to refund any 
money received by her next friend by a compromise effected on behalf of 
but not binding on the minor when it is not shown that the money was 
used for the minor's benefit.* 

According to the principles laid down in the Full Dench case.* the 
ancestral property in the hands of a Mohammadan minor was not liable 
to be attached or sold for the satisfaction of the father's debts. Therefore, 
a sale of such property made by the guardian during the minority cannot 
be justified and cannot be said to be for minor’s benefit. Hence, no 
equitable relief by way of refund can be granted to the vendee*. 7 

1* Gutarn Jafar, v- Ramdhan, A* I. R. 1927 Nag. 290 : 103 L C. 209. 

2. Bistajhar Paihak, v. Rup Narafo Singh, A. I. R. 1928 All. 286 t 

26 A* L. J 401 * 108 I. C. 566. 

3* Bohovon Upadhya, v. Uttamgir, 33 All* 779 : 12 I C. 112; 

8 A. L J. 931. 

4. Abdul Rahman , v. Rahim Baksh, A. I, R. 1929 All. 332 : 116 l. C. 

713. 

5. Badar Din , v. Mu Noth*, A. 1. R. 1929 Lah. 279 : 11 L. L. ]. 14 ; 

30 P. L. R* 116 :115 1. C. 855. 

6. Jagdip Singh, v. Narayan Singh, (1913) 4 P. R. 1913 : 173 P.LH 

1912 ; 15 1. C. 866 : 160 P. W. R. 1912 (F. E) 

7. (Choir Din, v. Shah Muhammad, A. L R* 1929 Lah. 331:117 L C 

371. 
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A Hindu minor widow's mother who wts staying with her effected 
the tale of her minor daughter's property to pay off the debts of the 
minor’s husband ; and the husband’s separated step-brother was the 
purchaser. The property of the mlnoi was being managed by the 
step-brother of the minor’s husband and not by her mother. Held,' that 
the mother was not the de facto guardian of the minor daughter* A 
de facto guardian is one who looks after the property of the minor and 
generally acts in his interests for the time being. A fugitive or an isolated 
act of a person with regard to the minor's property would not make 
him a de facto guardian of the minor, nor would staying with a miner 
for a time make him de facto guardian. There must be s continuous 
course of conduct as guardian of a minor in regard to his property 
in order to enable one to become a de facto guardian. The length of 
the period required to constitute one a de facto guardian would depend 
upon the circumstances of each case. The first act of intermeddling 
with the estate of a minor would not be the set of a de facto 
guardian, if he had not become one before the act nor would the 
subsequent management of the estate of the minor by such person 
make the first act, which is one of alienation* the act of a de facto 
guardian. There is no evidence also that the mother was allowed to 
manage the estate of the minor but, on the other hand, there it evidence 
that the husband’s stepbrother not only had the legal right under the 
Hindu law to be the minor’s guardian but his acts showed that he assumed 
the role of a guardian. Being her guardian and acting as such by raking 
possession of her property, it would he opposed to natural justice if he 
be allowed to deprive the minor of all her property by getting a 
conveyance in his favour from the mother who was not allowed to have 
anything to do with the minor’s estate even for a abort time- The 

transaction, therefore, is absolutely void. If a sale is only voidable* it 

is good till it is avoided, but if it is void, it need not be 

avoided. Moreover, it has been held in these cases 9 * that the 

unauthorised or improper alienition of a minor’s property by a de facto 
guardian need not be set aside. Hence, the sale being absolutely void, the 
husband’s stepbrother is not entitled to be paid the amount that he 
spent to relieve the burden on the estate, as he was only a volunteer 
inasmuch as he had no title to the property. The observations of the 

1. Chinna A lagumpemmal Kaiayalar, v. Vinavagathammal, A. I. R. 

1929 Mad. 110 . 55 M .1, J. 861 : 29 M. L. W. 6:117 I. C 731* 

2. Thayammal* v. Kuppanna Koundan , A. L R* 1915 Mad. 659 (2); 

38 Mad. 1125 * 26 L C. 179 : 27 M. L. J. 285. 

3. Bdappa, v. Chanbasappa, A. I. R- 1915 Bom. 150 ; 17 Bom. L, R. 

1154 s 33 1. G 444. 

4. Katha Perwnal Thevan, v. RamaUnga Thevan, A* I. R. 1915 Mad. 

1064 (2); 17 M. L. T. 138 : 27 l C 695. 
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Privy Council* may be quoted in this connexion : “It is not to every 
case to which a man has benefited by the money of another* that an 
obligation to repay that money arises* The question is not to be 
determined by nice considerations of what may he fair or proper 
according to the highest morality. To support such a suit there must 
be an obligation* express or implied* to repay 1 '. See also this ruling* in 
this connection. 

It is a suit on a bond executed by a minor* on fraudulent representa* 
tion that he had attained majority* in satisfaction of the debt due on old 
bonds executed on his behalf by his guardian- le is found that the old 
debts were not for legal necessity. Held, 9 that the creditor is not 
entitled to claim return of the old bonds in satisfaction of which the 
new bond was given by the minor nor to a return of the ornaments, 
belonging to the minor* pleaded as security in respect of the old debts 
and returned to the minor when he executed the new bond in suit. 
It will be sufficient to hold that, where a minor by fraudulent 
misrepresentation has obtained a specific object or property, he can be 
ordered to make restitution upon the contract being declared void, 
though, when only money has been lent, no decree can be passed 
against the minor either on the contract of loan or for money had and 
received to his use. In support of the view refer to the following 
cases.*** 7 

The following rulings were taken into consideration and then 
held that it a minor were allowed to misrepresent his age to a purchaser, 

l. Ram Tuhul Singh, v 8 iseswat Lai Sahoo, (1875) 2 I. A. 131 : 

23 W. R. 305 : 15 B. L. R. 208 : 3 Sar. 477 (P. C.) 

1. Maihu, v. Baiwanitao, 27 Bom. 390 : 5 Bom. L. R. 301. 

3. vjm. lab Chand, v. Seth Chunni Lai, A. !• R. 1929 Nag. 156; 

25 N. L. R. 85 : 122 1. C. 266. 

4. Itmpriett, v Lange, (1879) 41 L. T. 378; 16 Ch. D- 675; 

27 W. R. 879. 

5. R. Leslie, Lid., v. Shied. (1914) 3 K. 1). 607 ; 83 L. J. K. B. 1145: 

30 T. U R. 460 ; 58 S.). 453 ; til L. T. 106. 

6. Mwlioboi, v. Ciamd, A. 1. R. 1919 Nag. 76: 15 N. L. R. 149: 

53 t. C. 65. 

7. Stock, v. Wilson, (1913) 2 K. B. 235 ; 82 L.J. K. B. 598 : 20 Manaon. 

129 ; 108 L. T. 834. 

8. Hamath Kunwat, v, Indat Bahadur Singh, A. 1. R. 1922 P. C. 403 

9 O. L. J. 652 ; 5 P. L. T- 281: 71 1. C. 629; 44 M. L. J. 489 

501- A. 69 ; 37 G L. J. 346. 45 All. 179 : 27 C. W. N. 949s 

26 0-C.223: 18 M.L. W. 383: 33 M. L. T. 216. 

9. Mohan Bibee, v. Dharmoda* Ohose, 30 CaL 539 (P, C) 

(For /wither references sec neat page). 
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to «cU hi* property to the purchaser so deceived, to deliver the property 
to him, to collect the purchase money and then to come to Court at 
once and recover the property without being made to give up the 
purchase money, that would be making the Court an instrument of 
very groat fraud, which the Court could never tolerate. Under the 
provisions of S. 65, Contract Act, under the provisions of S- 41. Specific 
Relief Act, and on the general principle* the Court cannot make the 
decree to which the minors ( plaintiffs ) are entitled for the recovery of 
the property except on condition that they refund the purchase money * * 

This is an appeal by the plaintiff in a suit for recovery of money on a 
mortgage bond. The subcantial defence of the defendant was that he 
was a minor at the time of the loan and as such plaintiff was not 
entitled to any relief. The Courts below have found that defendant 1 
executed the mortgage bond and borrowed the money- It has been 
further found by the Courts below that defendant 1 was a minor at the 
time when the bond was executed and the money was advanced. The 
Courts below have also found that there had been no fraudulent 
misrepresentation on the part of defendant 1 about hi* age at the time 
when he executed the bond. On these findings the Courts below* have 


10 . Thurston, v- Nottingham Permanent Benefit Building Society, (1902) 

1 Ch. 1 : 71 L J. Ch. 83 : 5 O. W. R. 179 : 86 L T. 35 : 
18 T. L. R. 135. 

11. M. Raghavayya, v. M. Subbayya, A I. R. 1919 Mad. 1129: 

7 M. L- W. 124 : 43 I. C. 908. 

12. Nottingham Permanent Benefit Building Society, v. Thurston, (1903) 

A. C. 0:72 L-J.Ch. 134 87 L. T. 529: 51 W. R. 273: 
67 J P. 129. 

13. Leslie Limited, v. Sheill, (1914) 3 K-B. 607 : 85 L. J. 1C. B. 1145: 

111 L. 1 106 : 58 S. J. 453 : 30 T. L. R. 460. 

14. Koduu Venkataramayya, v. T- R amavya, A. I. R. 1926 Mad. 607 : 

94 I. C. 853. 

15. Fufi Bibi, v. Kokai Mandal, A. 1. R. 1928 Cal. 537 s 111 I. C. 349 : 

55 Cal. 712. 

16. Khan Cul, v. I. akha Singh, A- 1. R. 1928 Lah. 609 : 111 1. C. 175 : 

9 Lah. 701 (F. B.) 

17. Golom Abdin Sarkar, v. Hemchandui Majumdat, A. I. R. 1917 

Cal. 801 : 20 C. W. N. 418 : 32 I. C. 388. 

18. Liladhar, v. Pure? Lai, A. 1. R. 1921 AIL 326 : 62 1. C. 258. 

19. T. R. Appatami Ayyangar, v. Narayana*wami Iye», A. 1. R. 1930 

Mad. 945-.1930 M.W. N. 891: 129 I- C. 51:32 M. L W. 
963 : 60 M. L. J. 117 : 54 Mtd. 112. 

(Reference* to- 18 art of the lost paged 
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dismissed the suit. Hence the present appeal by the plaintiff. Held,* 
that It i s argued chat, as the minor received the money under the bond 
which is void, he is bound to return the money which he received from 
the plaintiff. It is now well-settled as appears from the following cases*'* 
that a plaintiff cannot base his claim for restitution under S. 65, 
Contract Act 1 he plaintiff is not entitled also to get any compensation 
under S. 41, Specific Relief Act* In the present case the minor does not 
invoke the aid of equitable jurisdiction of the Court Plaintiff, therefore, 
is not entitled to get any compensation under S. 41, Specific Relief Act 
There cannot be any doubt, therefore, that defendant cannot be compelled 
to refund the money, which he obtained on the basis of the void contract. 
The plaintiff, in this case, has failed to show that really defendant 
l committid any fraud or that he has come to Court with clean hands. 
Under these circumstances, even if it is permisssiblc In spite of the 
observations of the Judicial Committee* to maintain that the power to 
give equitable relief is more extensive in India than in England, as has been 
held by the Lahore High Court* or, in other words* that Courts in 
British India can give equitable relief apart from cases, which do not 
come either under S* 65, Contract Act, or S- 41, Specific Relief Act, 
plaintiff in the present case cannot get any relief in view of the findings of 
fact which have been arrived at by the Courts below. 

1 he trial Court found that the mortgage deed had been executed by 
the defendant, that he was a minor at the time of its execution, that 
he did not make any false representation as to his age and therefore, 
the plaintiff was entitled to no relief* Held? that there w'as a definite 
misrepresentation by the defendant as to his age. He stated that he 
was 22 years old. The plaintiff had no meansof ascertaining the correctness 
of this and that it was on the basis of this representation of the defendant 
that the money was then advanced. In view of the decision* of the Privy 

1. Harimolian , v. Dulu Miya, A. 1. R. 1935 Cal. 198 : 61 Cal. 1075 ; 

155 I. C 1017. 

2. Mohoti Bibet v. Dkarmodas Ghost, 30 Cal. 539.30 I. A. 114 (P. C.) 

3* Mori Lai Mansukhram, v. Maneklal Dayabhai , A- 1. R- 1921 Bom. 
147 : 59 L C. 245 : 45 Bom. 225. 

4. Punjabhai , v* Bhagwandas Kisandas, A. 1. R, 1929 Bom. 89* 
117 LC. 518.53 Bom. 309. 

5* Sy edol Avfffm, v. Ytoh Ooi Gatk, A. L R. 1916 P* G 242 : 39 
l. C 401 ; 43 i* A. 256. 

6* Khan Gul, v, Lakha Singh , A. 1. R, 1928 Uh. 609: 111 1. C 175 x 
9 Uh. 701. 

K ala Ram S. Shag Singh . v, Fatal Ban Khan, AAR. 1941 Parti. 38 * 
1941 Pesh. L J, 38 «194 !• C 824* 


7. 
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Council the contract between the plaintiff and the defendant to void and 
* ^enforceable. In view of the decisions of ail the High Court® in India 
the defendant to not estopped from pleading his minority under the 
provisions of S. 115. Evidence Act. It to contended that the plaintiff 
to entitled to restitution of the sum of R* 5000 which he advanced 
under this contract. Thereto a violent conflict of opinion on this point 
between the High Courts in India Reliance was placed on the Full 
Bench of the Lahore High Court 1 consisting of five Judges out of whom 
four were of opinion that in circumstances like the present case the minor 
defendant could be compelled to restore the money which he received 
under the contract; one Judge dissented from this view and held that 
the minor could not be compelled to # restore the money which he had 
received That judgment was followed by the Calcutta High Court** The 
°PPO»ite view was taken by the Full Bench of the Allahabad High Court* 
which is a correct one The following passage in the Allahabad case 
appears to be particularly pertinent: “To pass a decree against a minor 
enforcing hto pecuniary liability would while holding that the contract 
Is void and unenforceable, ar the same time be passing a decree against 
him on the footing that he had entered into the contract and has not 
carried out its terms- There to no rule of equity, justice and good 
conscience which entitles a Court to enforce, a void contract of a mino 
under the cloak of equitable doctrine'". There were remarks to a similar 
effect by their Lordships of the Privy Council. 4 They cited with Approval 
a dictum of Komer L. J. given in an English case to the following effect 
‘The short answer to that a Court of equity cannot say that It to equitable 
to compel a person to pay any moneys in respect ot a transaction which 
as against that person the Legislature has declared to be void/' 

13. Remedy for an illegal contract ;‘—Sometimes before the 
outbreak of war A entered into a contract with B at Rangoon. Under 
the contract A was to buy certain goods in Germany, to obtain a contract 
of affreightment to Rangoon, to take out a policy for insurance, and to 
ship the goods in July 1914. B, on his part agreed to buy those goods 
from A for a price which was fixed C. l. F., Rangoon. A performed hto 
part of the contract and on 12th August 1914 caused to be presented to 
Bfor acceptance a bill of exchange covering the price, etc.., of the goods 

Y. Khan Gid, v- Lakha Singh, A.1. R. 1928 Lah. 609 ; III 1- C. 175 : 
9 Lah. 701 : 30 P. L- R- 60 (F. B.) 

2. Manmatha Kumar Saha, v. Exchange Loan Co, Ltd., A. L R* 1936 

Cal. 567 : 165 I. C. 363 : l L R. (1937) 1 CaL 283 ; 41 

C. W. N. 115. 

3. Ajiidhia Pvasad, v. Chondon LoL A* I* R. 1937 All. 610 ; 170 1* C. 

934 :I, LR. (1937) All. 860 : 1937 A- L. J. 688 (R Bk) 

4. Mohori Bibee, v. Dharmodas Ghaie, 30 Cal- 539 : 30 L A, 114: 

7 C W. N. 441: 8 Sar. 374 (P. C) 
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*nd payable 90 days after sight Along with the bill* of exchange were 
tendered the bill of landing, invoice and insurance note. B refused to 
accept the bill* of exchange a* well 4§ the document* of title, inasmuch 
at the war having broken out on 4th August, the ship containing the 
good* was seized by the Belgian Government and trade with Germany 
wa* prohibited by the Royal Proclamation, dated 5th August 1914. 
HekU that the Royal Proclamation rendered the contract abortive and 
Illegal and so void* The effect of the outbreak of the war was that the 
contract of affreightment was dissolved. But A wa* b^und to tender 
and B was entitled to get valid and effective documents by which B 
could recover what might he lawfully recovered under such documents, 
bait a* A did not and could not tender such documents in respect of the 
contract of affreightment B was entitled to refuse to pay against them. 

While S, 66, Civil Procedure Code bars a suit to prove benjmi 
character of certain transactions it doe* not make this ben ami 
transaction (refund of money as consideration for re-sale) illegal, and the 
consideration, if any, could be recovered under S. 65 of the Contract 
Act.* 

In a previous case of this Court,* it is laid down that it is well- 
established rule of equity that a person w ho has transferred a property 
to another for an illegal or immoral purpose cannot get it annulled if 
the intended purpose has been carried out. There can be no doubt 
that, in this case, the purpose has been carried out as part of the 
consideration was for future cohabitation and the woman continued as 
a concubine of the plaintiff for at least six or seven months after the 
•ale-deed was executed.* 

14. Remedy for a void Contract *— Upon the dismissal of a suit 
by a mortgagee for foreclosure on the basis of a mortgage by conditional 
sale which was resisted by the sons of the mortgagor on the ground that 
the property mortgaged was ancestral joint family property and that 
there waa no legal necessity for the loan taken, the mortgagee brought 
another suit for a simple money decree. Held,* that whether or not 
there waa a personal covenant in the bond, the mortgagee was entitled 

1. )> G, taduxna. v, $, 0. Mall, A- l. R 1918 L. B. 46 . 48 I C. 310 : 

U Bur, LT. 84. 

2. Abdulla Khan, v. Jalam Smgh. A L R. 1925 Nag. 11 : 68 I. C. 559. 

3. Oemmoyaga Padayacki> v. Muthu Redds, A- I R, 1921 Mad. 326: 

44 Mad. 329 - 12 M. L. W. 291: 1920 M,W*N. 547 : 39 M. L J, 

525, 

4. Btakmapa Lmgam, v. Kajiseui MaUamma, A. 1. R. 1924 Mad. 849 : 

47 M. L| 6 W , 20 M. L. W. 323 ; 1924 M. W, N. 600 ; 

82 L C. !4» 

5. Shambhtt, v. Hand Kumar, A.LR, 1920 Oudb 185(2) : 58 I. Q. 

90. 
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to relief undftr S. 65* Contract Act, and hit? salt mutt, therefore, succeed- 
Moreover, the contract became void by reason of rhe defence put forward 
by the sons in the foreclosure suit, it must be held that there was a failure 
of consideration. It is admitted that the suit is within time if the date 
of the decree in the foreclosure case Is taken as the starting point for 
limitation. 

Under an agreement for the sale of immoveable property the vendee 
paid to the vendor a sum of money as earnest money, and the vendor 
was subsequently found to be unable to convey a valid title because of 
the property being ancestral and there being a minor co-parcener 
concerned in the property and the transaction fell through for this 
reason. Held, 1 that vendee though aware of the defect in the title of the 
vendor is entitled to refund of the earnest money, but is not entitled 
to claim interest or damages in lieu of interest on the earnest money. 

A took loan from B and handed over a certain land to B as security 
therefor by way of usufructuary mortgage but no registered deed was 
executed and the land was subsequently sold by A to C who knew of 
A*s transaction with B. Held/ that in a suit for possession by C 
against B, B could retain the land till the debt was repaid 
though no charge was created by the invalid usufructuary mortgage. 
The doctrine of part performance should be applied to an invalid 
usufructuary mortgage when rhe loan has actually been made and, 
therefore, the agreement to mortgage Is specifically enforceable by 
compelling the borrower to execute a valid deed of mortgage or to repay 
the loan, hut no charge is created on the property. 

A vendor sued his vendee for possession ot the property on the ground 
that the sale was invalid under para il, Sch. \ t Civil Procedure Code 
Held,* that the decree for possession of the property in his favour should 
be made subject to the payment of the consideration of sale received 
by him. 

A contract was void ab initio as the land was sold in contravention of 
the provisions of the Alienation of Land Act, Held* that the considera¬ 
tion cannot be refunded. 

Although a contract has not been reduced to writing and so does not 
conform to the imperative provisions of S 47, Punjab Municipal Act, yet* 
if the Committee has performed its part ot the contract and the other 

1. Lachhman Das, v. Jowahir Singh, A- I. R 1924 Lah. 476 : 44 P. L. 

R. 1922 : 70 1 C. 250. 

2. Moling Tun Ya, v. Matmg Aung Dun, A. L R> 1925 Rang, l : 

1 Rang. 313 : 3 Bur. L. J. 130 : 84 l G. 1023. 

J. Rofesuw, v. Aiab Singh, A. L R. 1929 Nag. 257 j 118 L C 865 : 
12 N. L. J. 86. 

4. Soda, v. Hayat, A* L R* 1929 Lah. 68 (11 : 109 L C* 633. 
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party haft derived benefit therefrom# he mutt pay for what he hat 
actually received and enjoyed at if there war an implied contract 
between the two for payment, and a suit by the Municipal Committee 
for the same it maintainable. 1 Refer to an English case 8 in this 
connection. * 

Though defendant misrepresented his age and claimed to be a major, 
he Is not estopped from proving that he was really a minor on the date 
of the contract. This proposition is not disputed. That being so, the 
plaintifis cannot lay claim to recover anything from him on the basis of 
a contract which was admittedly void ab initio . Defendant was 
Incompetent to enter into any contract and as held in this case 9 no cash 
payment made under such a contract is recoverable from him. To decree 
the claim for Ra* 200 admittedly received by defendant 1 under $. 65, 
Contract Act, it was argued on the authority of these cases 4 ' 9 that In 
equity the plaintiffs were entitled to claim refund of what they paid to 
defendant and that he should not be allowed to retain the benefit 
that he obtained by his own misrepresentation The case of Khan Oul 4 
was referred to in Gulabchund'9 case* and the view of Harrison J., in the 
Full Bench case of Khun Gul 4 was preferred to that of Shadl Lai C. J , and 
the suit for refund of money was dismissed. In Appaswami Ayyangar's 
case* the minor on the date of contract had sued for a declaration that 
the contract be declared void on the ground of minority, and while 
speaking of a suit of thU kind it was stated that such a plaintiff must be 
put on terms. It is doubtful if the Madras High Court would have 
taken the same view if the minor was a defendant who had received 
cash. Reilly, observed In the case of A ppaswami Ayyangar* that the 
same result is reached by applying the general principle that no plaintiff 
can be allowed to make the Court an Instrument of fraud. The 
distinction has been clearly brought out in the judgment of Reilly 
J. Hence the case of Appaswami Ayyangar* is not an authority for 
decreeing the claim against a minor or an ex-rainor for refund of cash 
consideration though he represented himself to be a major when he was 
in fact a minor. The case of A sawn 9 was also a case in which the 

1. Municipal Committee, Gujranwaia, v. Fatal Din , A. L R. 1929 

Uh. 742 s 1211. C 187 :11 Uh. 121. 

2. Laniard , v. Btilericay Rural District Council, (1903) i K. B. 772 : 

72 L, J. K. B. 554 : 19 T. L R. 322 : 1 L O. R. 535 ;67 J. P. 
245 ; 51 W. R.630. 

3. Gulab Cfumd, v. ChunUal, A* 1- R. 1929 Nag. 156:122 10.266: 

25 N. L* R. 85. 

4. Khan CM, v. Lakho Singh, A. 1. R. 1928 Uh. 609 : 111 LC. 175 : 

9 Lah. 701: 30 P. L- R* 60 (F. B.) 

5. Appatwami Ayyangar, v. Nafayanaswami Ayyar, A. I. R. 1930 

Mad. 945 : 129 L C. 51 t 54 Mad 112 : 60 M. L. J. 117. 

6. Asaram, v. Ludheshwar, A. L R. 1918 Nag. 335 : 177 L C 6: 

LLtL (1939) Nag. 1# 
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pbiottffc wanted the help of the Court and claimed cancellation at a 
deed executed by them on the ground that it was forbidden by law, and 
this Court before giving a decree to the plaintiff thought it equitable to 
put such plaintiffs on terms. None of the aforesaid cases lay down a 
proposition contrary to the decision in Gulobchand** case 1 where it was 
laid down that a decree against a minor or ex-minor defendant cannot 
be passed for the refund of money borrowed either on a contract or for 
money had and received for the use of the minor, such a suit ought to 
fail. The view taken in Gulabchand’s case 1 was a reiteration of the 
view taken in the case of Muliabai • which in turn was based on the 
case of Mohan Bibi 9 where the Privy Council clearly stated that S* 65* 
Contract Act* will not apply to a contract which could not be entered 
into by reason of S. 11 of that Act. There is also a case 4 in point on 
the same subject. The Court must take care to sec that under the guise 
of restitution the very contract which is void is not virtually enforced 
against the minor. To permit the plaintiff to recover the money paid to 
the minor is tantamount to enforcing the contract against the minor, 
and in the absence at any authority to the contrary, this Court* 
declines to depart from the rule laid down in Guiabchand's case- 1 

Receiving consideration by those who arrange marriages in India 
when the money received is intended to benefit those persons and not 
for the expenses of the ceremony or for the benefit of the bride or 
bridegroom has been held In these cases* - " to be against public policy 
and to fall within the mischief struck at by S. 23. Contract Act. It would 
follow then that no suit will He to enforce any such agreement and also 
if what had been contemplated had been actually performed no suit 
would lie to recover the sum advanced, The present case, however, 

1. 0 ulab Ckand, v. Chunnilal, A. 1. R. 1929 Nag. 156: 122 l. C 

266 : 25 N. L. R. 85 

2. Muliabai, v. Garud t A. I. R. 1919 Nag. 76 : 53 L C. 65; 15 N. L. R. 

149. 

3. Mofior* Bibi, v, Dharmo Das Chose, 30 Cal. 539 : 30 I. A 114 : 

7 C. W. N. 441 : 8 Sar. 374 (P CO 

4- Harimohan, v. Dulu M iya, A. 1. R. 1935 Cal. 198; 155 L C. 1017 : 

61 Cal. 1075* * 

5. Tikki Lai laithu Teli, v Kamalchand, A. 1. R. 1940 Nag. 327 : 

1940 N. L. ]. 358 : l L R. 1940 Nag. 632 

6. Gonjxif, v. Lobonu, A. L R. 1928 Nag. 89: 106 L C, 803: 

24 N. L* R- 66. 

7. Gulabchand, v. Fulbai , 33 Bom 411 : 3 1. C 748 : 11 Bom. L. R. 

649* 

8. Schwas* Ayyat, v- Seifia Iyer, A l. R 1918 Mad* 444: 41 l C. 

76i ; 41 Mad 197* 
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within the domain of an executory agreement and even though the 
agreement itself it void, under the provision* of Is. 65, Contract Act, the 
amount paid can be recovered. The money was to be paid In 
consideration of a marriage between a bride and a bridegroom of 
disparate age*, and not on account of expense*. That marriage in fact 
did not take place. For whatever reason it may be, the breach occurred 
on the part of the defendants. Relia nee is placed upon this case* for 
the defendant. This was not a case relating to marriage brocage but 
to traffic in offices. But reliance it placed on the interpretation of S. 65, 
Contract Act, by the learned Judges who held that an agreement which 
is void ab initio is not covered by S 65, Contract Act, which relates only 
to agreements discovered to be void and that anything which is void 
ab initio cannot be said to be subsequently discovered to be void. This 
view has not been accepted in other High Courts. In (iulabchand's case* 
the plaintiff had promised to pay Rs 1800 to the defendant as 
consideration for the latter'* promise to marry his niece to the plaintiff's 
ion. Before the marriage could take place, the plaintiff's son died of 
plague, hut of the Rs. 1800, Rs. 750 had already been paid to the 
defendant. It was held that in view of .S. 65, Contract Act, the plaintiff 
was entitled to recover the sum which had been advanced although the 
agreement was one which was void as opposed to public policy, and the 
learned Judges were particularly careful to point out that S. 65 
contemplated an agreement void ab initio and made no distinction 
between agreements void ufc initio and subsequently discovered to be 
void. Reference is made to the case of Ledu Coachman 1 but the case was 
considered to have no application as it related to marriage brocage and 
not to the bind of cases under consideration by the Calcutta High Court. 
If the distinction is to be made on that ground, the distinction can be 
equally made here that the non-applicability of S. 65, Contract Act, in 
Ledu Coachman’s case’ has its basis in a case which stands on a sp ecial 
footing of its own and as their Lordships in that case said "has no analogy 
to the case before us”. In Srinivasa Ayyar’s case* a Divisional Bench of 
the Madras High Court expressly dissented from the dictum in Ledu 
Coachman’s case 1 and the Nagpur Court also expressed its dissent The same 
view was slio taken in this case 4 where an agreement to procure a 
girl of a certain caste in marriage remained unfulfilled. It was held chat 
the plaintiff was entitled to a refund of money even though the original 

1. Ledu Coachman, v. Hiralal Bose, A. I. R. 1916 Cal. 266 : 29 1 C 
> 625.43 Cal. 115.21 C. L. J. 5J7 : 19 C. W. N. 919. 

i‘ Gulttbchond, v. Fulbai, 33 Bom- 411 s 3 I. C. 748 . 11 Bom. L. R. 

649. 

3. Snsuvasd Ayyor, v. Sesha Iyer, A. L R. 1918 Mad. 444 : 41 L C 

783 : 41 Mad. 197. 

4. Blum Singh, v. Kafca Singh, A- l. R. 1933 Lah 849 : 149 1C. 
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agreement was void under S. 13, Contract Act Except for the one cue 
cited, Ledu Coachman , 1 there is no ocher authority for the proportion 
that in the case of an unfulfilled void agreement money advanced 
cannot be recovered.* 

15* Remedy for advance freight under a void contract:—The 
plaintiffs put under a charter-party, on board S. S “Jeddah" belonging 
to the defendant steamer Company, 2500 bales of cotton for Genoa, and 
paid Rs 32, 610 for freight. Owing, however, to the import of cotton to 
Genoa becoming prohibited by orders of Government, the “Jeddah" did 
not leave the harbour and the voyage had to be abandoned, and 
eventually it unloaded her cargo. Before getting delivery of cotton, 
the platntiffs were asked to deposit Rs. 12,000 to cover the expenses and 
loss incurred by the ship and this sum was paid. The plaintiffs filed a 
suit to recover the freight and for an account of Rs. 12,000 paid by them 
to defray the costs of unloading. Held,* that the case was governed by 
S. 65 and the plaintiffs were entitled under the circumstances to recover 
with interest the amount paid by them tor freight. On the question of 
account the defendants were entitled ro charge reasonable expenses for 
unloading, etc. 

The money had bee'* advanced under a contract of charter party, 
but the voyages stipulated for, had become impossible owing to the ship 
having stranded on her way to the port of lading. Held, - * that the money 
can be recovered. 

Whether a chartered ship is a Common Carrier or not, the general 
principle of the Contract Act applies and advance freight when paid 
can be recovered back by the shipper on the frustration of the venture.® 

The applicants chartered a country boat to proceed empty for Cutch 
Mandvi to Basrah, and there load wet dates which they were to 
convey to Karachi or, if ordered, to Malabar* The trial Court has found 
that the boat did not sail from Basrah, but was lost on the way, and, 
therefore, the venture could not be carried out. The applicants then 
claimed a refund of Rs. 600 which, they pleaded, they had paid as 

T, ledu Coachman, v .Hiralal Base, A. 1. R. 1916 Cal 266 : 29 1. C. 

625 : 43 Cal. 115 .-21 C. L J. 537: 19 G W. N. 919. 

2. A Indus, v. Punamchand, A. 1. R. 1944 Nag. 139 : 1944 N. L. /. 

124 ; L L. R. 1944 Nag. 535 ; 214 L C. 168- 

3. C. Boggfcmo & Co, v. Arab Steamers Lid , A. 1. R. 1916 Bom. 265 : 

331. C. 536: 18 B. L. R* 126 t 40 Bom. 529. 

4. P. K. P. S. Sivanadian Chettiar, v. Balchu Suraya, A. L R. 1925 

Mad. 727 ;48 M* L» J« 413: 21 M, L W. 445.1925 M. W. N* 

303: 87 L C 127 s 48 Mad. 459. 

5. G andha Kotliah, v. Janoo Hasan, A. L R* 1926 Mad. 175 t 49 M.L.J- 

738: 91 LG 780 : 22 M. L. W. 842 ; 49 Mad. 200. 


F—15b 



1252 


tBMBH fOft ADVANOB fRllOHT UNDO A VOID CONTRACT. ( Ch. IV 


advance freight Held, 1 that it is not disputed that the payment wai to 
the nature of advance freight but it Is claimed that it is recoverable under 
S. 65, Contract Act, because the contract was to do an act which became 
impossible of performance, and was, therefore, void. The following 
casts*' 1 * were relied on. But these cases, however, can be differentiated on 
the ground that here the venture was actually commenced since the 
country boat actually, after being chartered, sailed from Cutch Mandvi* In 
the Madras case* It was admitted that the shipdidnot start on the voyage; 
and In the Bombay case 4 the voyage was abandoned before sailing, after 
the goods had been shipped. It has been suggested that the loading of 
the goods on the steamship in performance of the contract was the 
commencement of the venture, and, therefore, that case is on all fours 
with the present case. But this does not seem to be recognized law. In the 
Madras case,* Odgers, cited a dictum of Lord Esher, Master of the Rolls,* 
to the following effect. 4 * * ‘Now there are two peculiarities of the English 
law as freight; first, if part of the freight is advanced and the ship is 
lost, or the goods are lost, the part so advanced, although really k not 
due under the terms of the contract unless there has been delivery of 
the goods* nevertheless, cannot be recovered back by the charterer 
from the ship-owner; and, secondly* that if there is no stipulation to 
the contrary, but only a stipulation that there shall be advance freight, 
it is payable at the moment of starting, and even if not paid, can be 
recovered by the ship-owner from the charterer upon the loss of the 
ship". This shows that venture commences at the moment of starting 
and not at the time of Loading. This being so, S. 65, Contract Act has 
no application The law on the subject is the English law which is as 
stated in these cases*'* cited by Macleod, C in the case of B oggiano. 9 
An extract from that judgment is the folio wing passage: "Freight to be paid 
in advance is not irrecoverable because it loses its legal character of freight 
but because by the common law of England, the general rule is that when, 
a contract becomes impossible of performance by the failure of a state 
oi things contemplated as the foundation of the contract to exist, the 
parties are excused from further performance and acquire no right of 


1. Nani, v. Gopabi, A. L R. 1930 Sind. 282: 123 l C. 232, 

2. P, K. P. C Stvttiwmdfcm Chettuar, v, Batch* Smayya, A. I. R. 1925 

Mad* 727 :87 L C. 127 : 48 Mad. 459. 

5, Boggtano & Co, v. Am b Steamers Lid, A, L R. 1916 Bom. 265 i 
40 Bom. 529 : 33 L C. 536: 18 B* L, R. 126. 

4. Smith, v. Pyvnan, (1891) 1 Q. B. 742 ; 7 Asp. M, C. 7 : 60 LJ. Q.B. 

621 ; 39 W, R. 466 : 64 L T. 436. 

5. CM Semes Cooperative Society, v. Genera/ Steam Navigation Co, 

(1903) 2 K. R 756: 72 L. J.1C B> 933: 52 W. IL 181; 

KJl.L R. 10 : 89 L. T. 429, 
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•c*ton, to thtt each mutt bear any low or expeme atteady Incurred and 
caonoc recover back any payment in advance”. It it, therefore, dm 
that the Englith Common law rule ha* been adopted In India; that being 
ao, the plaintiff waa not entitled under the law to recover the money 
paid •9 advance freight by him* 

17 Quantum meruit :-The plaintiff* alleged that the defendant 
executed two contracts under Act i of 1903. binding himaelf to work 
with a hundred coolies in the Mango Range Estate of the plaintiffs and 
received a consideration of R* 1.200 and further advances and way 
expenses of the coolies. The suit was for the recovery of the amount 
on the ground that the defendant failed to keep the required number of 
coolies in the estate It b admitted that the contracts were invalid as 
they were not executed in strict compliance with the rules under the 
Act. HekP that on the authority of these decisions 7 ' 4 and the decision 
in this case* applying the decision of the Privy Council • S* 65, Contract 
Act, requiring compensation to be paid, or restoration of advantage 
received, by a party under a contract, would apply to a contract void 
from its inception. The contention that the amount in question should 
be returned based on S. 65, Contract Act, seems to be unanswerable. 
The plaintiffs can thus claim recovery of Rs. 1,200 paid by them under 
the void contracts cither on the basis of quantum meruit or on the 
principle of the restoration of benefit under a void contract. 

A plaintiff sued for wages for work done on the basis of an alleged 
contract but the contract was not proved, Held, 7 that the Court has no 
jurisdiction to grant relief on the principle of quantum meruit unless if 
has been asked for, alternatively. This case* is a much stronger case, 
because the service there was admitted It was held that the plea of 
quantum meruit not having been raised, it could not be granted : see also 
an Allahabad ruling* In this connection. 

L PjJaniiuami Goundar, v. Englijh and Scottish Co-operative WhoUtalc 

Societies* Ltd, A-1 R 1933 Mad. 145 . MS l C. 4P. 

2. Mathura Mohan Saha, v. Ram Kumar Saha, A. I R, 1916 Cal, 

136 :43 Cal. 790 : 23 C- L. J. 26 : 20 C W N. 370 : 35 1, C. 

305. 

3. Ebrahim M oila, v. Commissioners ior the Port of Chittagong, A. I R, 

1927 Cal. 465 : 103 I* C. 2 : 54 Cal. 189. 

4. Tirtttwur, v. fCannuswami PiUai, A. I. R. 1930 Mad 600 : 127 !• C. 

120.53 Mad. 352. 

5. Thmgammal Aiyar, v. Kruhnan, A. I. R. 1930 Mad. 132 : 124 L C. 

502 : 5 * Mad, 309. 

6. Hamath Kttnwar , v. Indar Bahadur Singh, A. I* R. 1922 P. C 403 . 

71 I. C. 629 : 50 l A. 69 : 45 All. 179 : 26 O. C, 223 <P. C.) 

7. Sathiavel Mai , v Sivasami Filial, A. 1. R ■ 1933 Mad. 344 : 1933 

M. W. N. 126 : 37 M. L W. 313 : 142 I G 683. 

8. Krishna Prasad Sinha, v* Pummdu Narain Sinha , 11 1. C. 820. 

9. Roopji & Sans, v. Dyer Meanken & Co, Ltd, A. L R. 1930 All. 

545 (549): 1930 A. L. J. 673 s 124 1. C. 35 : 52 All. 688. 
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A» to the question erf quantum memit, It does not arise, because the 
parries having entered into an express agreement under which the 
plaintiffs were to gee their brokerage If they brought about a transaction 
on certain terms, there is no scope for the operation of the principle of 
quantum metuft* Plaintiffs can only be entitled to receive their 
remuneration in case of success, no matter what amount of labour and 
trouble they might be put to, and the fact remains that they have not 
done and completed what they were originally employed to do : See 
these English cases 1 * 3 * * 6 "* in this connection. The claim of quantum mendt 
can only arise upon a promise to be implied from a request by the 
defendant to the plaintiffs to perform services for him or from the 
acceptance of such services as plaintiffs rendered so as to imply a promise 
to pay for the same* Neither of these alternatives has occurred here, as 
nothing was done hy the plaintiffs outside their agreement under which 
alone they were entitled to recover* : See the case of Bameti* in support 
of the view. 

The Privy Council In this case* allowed interest from the date of 
suit until realisation in a case when* a contractor entered Into a contract 
with a railway Company to execute certain works at scheduled rates 
which were found insufficient and were abandoned by mutual consent 
but the work* were continued and completed. Compensation was 
allowed to the contractor on a quantum meruit basis as in the present 
case. In view of the aforesaid pronouncement, the lower Court should 
not have allowed Interest prior to the date of suit for compensation for 
use and occupation of a house.* 

18. Limitation :—It was not known in this Privy Council case 7 until 
the reault of certain litigation was ascertained (to which the purchaser was 
not a party) whether the vendor had or had not title. It then appeared, 
ai a result of that litigation, that the vendor had no title and the 

Judicial Committee in a suit claiming alternatively the return of the 

money paid by way of price held that limitation dated from the date 

1. Mason, v. CUfton. Bart, (1863) 3 F. & F. 899. 

24 Howard Houlder 8 Partners, Ltd, v. Manx Isles Steamship Co, (1923) 
1K.B. 110:92 L. J. K-B. 233 .128 L T, 347 : 38 T. L. R. 
757 : 66 S. I 682 : 28 Com. Cases 15. 

3. Uladhar Chatrabhuj, v. Mathuradas Gokuldas, A. I. R. 1934 Bom. 
158 : 36 B. L. R. 119: 150 I. C. 871 : 58 Bom. 583. 

4* BameU, v. Isaacson , (1888) 4 T* L. R. 645. 

5# Bengal Nagpur Ry. Co, LfcLv. Raton# Ram& A. L R. 1938 P.C 

67 : 173 1. c. 15 : 65 LA. 66 :1. L, R. (1938) 2 Cal. 72 : 

32 S. L. R.374 (P.C.) 

6. District Council„ Watdha t v. Anna Daulatrao Kunbi, A. I. R* 1941 
Nag. 273 : 1941 N. L J. 371 : 197 l C. 76. 

7* Hamath Kuar, v. Indar Bahadur Singh , A. L R- 1922 P. C 403 ! 
71 l.C. 629 : 45 AIL 179 ; 50 L A. 69]: 26 O. C* 223 (P. G) 
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it was known that title wn defective, nor from the date the money win 
paid. Bui that mode of approach fails in consequence of the following 
decisions 1 '* of the Judicial Committee to the effect that when a transfer 
is void owing to a provision of law, so that a cause of action to recover 
the consideration tinder S. 65, Contract Act, arises* time ntns, in the 
absence of special circumstances, from the date of the agreement In the 
present case, at the date of the agreement the parties thereto presumably 
knew the Mohammedan Law, knew that his mother was incapable of 
making an effective mortgage on behalf of her minor son and must be 
deemed in law to have known that they were advancing their money 
without any effective security. They accordingly should have sued 
withtn three years from the date of the advance, 3 

One of the defendants and the predecessaMndnterest of the other 
executed a deed of usufructuary mortgage in 1926 in favour of the 
predccessor-in-interest of the plaintiff. This mortgage was intended to 
secure debt of R$, 9945-0 and the property mortgaged was an occupancy 
holding. The mortgagee was put in possession and remained in possession 
for many years. Ultimately the proprietor of the land ejected the 
so-called mortgagors and the so-called mortgagees under the provisions of 
171 f Agra Tenancy Act. The latteTthen sued for recovery of Rs 9945*0 
from the defendants- The question is whether a mortgagee under a 
void mortgage of occupancy plots, on being dispossessed by the landlord 
through the Court, can recover the amount advanced under S. 65, 
Contract Act, within three years of the date of dispossession. Held/ that 
the suit was instituted in 1941 and is, therefore, barred by limitation 
The plaintiff could have no claim against the defendants from the mere 
fact of diapossession because they did not dispossess him. He could 
have no claim against them under the provisions of S. 68, T. P. Act. 
because obviously there never was a valid mortgage- A mortgage of 
occupancy tight is and was forbidden by law and the agreement was 
therefore void in its inception. In the present case it seems clear that 
the plaintiff could have no claim against the defendants except under the 
provisions of S. 65, Contract Act. The provisions of that section come 
into play when an agreement is discovered to be void or when a 
contract becomes void. In the present case there is no question of any 
contract having become void became there never was a contract. The 


question is when it was discovered that the agreement was void. 


In 


1. Armada Mohan Roy, v. Gout Mohan Muliick, A. L R. 1923 P. t. 
189 : 74 I. C 499 : 50 Cal. 929 : 50 L A- 239 (P. CO 

2 Hanstai Quota , v. Oehta Dun M ussoorie Electric Ttatnway Co, Lid , 

A.LR. 19)3 P. C.63; 142 l. C. 7 : 54 All. 1067 : 60 I. A. 

13 (P. CO 

3 Gulam Husain, v. Mir Jatdrali , A. I* R. 1939 Nag. 27 : 1938 N. L. J. 

409: 1801. C. 457* 

4 Sana Ultah f v. Jai N crayon Singh , A. 1. R, 1942 All. 409:1942 

A. lT). 390 : 1942 A. W. R. H. C, 252 : 203 L C 428. 
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accordance with rite decision of the Privy Council* an agreement which 
to void in its inception to ordinarily to be considered to have beyn 
discovered to be void at the time when the parties entered into it* It haa 
not been alleged in this case that any special circumstances are in 
existence from which It could be inferred that the agreement was 
discovered to be void at some later date. The agreement was void under 
the provisions of the Agra Tenancy Act which was in force at the time 
when the parties entered into the agreement. It is an established principle 
of law that no person can plead ignorance of a Statute. The parties must 
therefore be deemed to have had information of the provisions of the 
Statute in 1926 and consequently it must be assumed that they knew that 
the agreement was void when they entered into it* The result is that 
the cause of action arose at the time when the parties entered into the 
agreement. There are only two elements which are necessary in order to 
enable a person to make a claim under the provisions of S.65, Contract 
Act* namely* (1) that the agreement has been discovered to be void or 
that the contract has become void tnd (2) that the other party has 
received some advantage under the agreement or contract. The advantage 
alleged in this case Is that the defendants or their predecessors in-interest 
obtained a sum of Rs 99-15-0 from the plaintiffs. That sum was paid at 
the time when the alleged deed of mortgage was executed. Consequently, 
the fact that the agreement was void and the fact that the defendants 
had received an advantage under the agreement were both in existence 
in 1926* te., 15 years before the suit was instituted. It has been urged 
chat the plaintiff could not claim the money so long as he was in 
possession of the property. It may be that he did not feel inclined to 
claim the money so long as he was in possession but the fact that he 
was In possession of the property would not have prevented him from 
instituting s suit to recover the advantage received by the other party 
provided it was an advantage. It may be that the Court, it such a suit was 
filed, might have put the plaintiff upon terms and refused to give him a 
decree until he had returned the property or it might have held that the 
advantage was not so great as that alleged by the plaintiff, but the fact 
remains that the cause of action of the plaintiff arose when the void 
agreement wss entered into and when the money was paid to the 
defendants or their predecessors-in-tnterest. No cause of action as 
against the defendants trose at the time when the plaintiff was elected by 
the proprietor of the land. 


66. The rescission of a voidable contract may be 
communicated or revoked in the same manner, 
of voidable cootnct. and subject to the same rules, as apply to 

the communication or revocation of a proposal. 


1. Armada Mohan Roy, v. Goar Mohan Muiiick, A. I. R. 1913 p. C 

189 : 74 I. C.-499 ; 50 CaL 929 : 50 L C. 239. 
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67. If any promiaee neglects or refuses to aford the 
pnxniicc toroid promisor rc&son&bls facilities for the 

gomiw rwMonsbk performance of his promise, the promisor is 
perfotounce. excused by such neglect or refusal as to atw 

non-performance caused thereby. 

Illustration. 

A coottBCty with 8 to fqptir B f t house. 

B neglects Of refuses to point out to A the places in which bit bouse require rtput . 

A is c ico s r d for the aoa-performance of the contract if it it caused by such neglect ot 
refusal. 


Synopsis. 

I. “Effect of neglect of promisee to afford promisor reasonable 
facilities for performance". 

1* "Effect of neglect of promisee to afford promisor reasonable 
facilities for performance":— I he plaintiff firm purchased 30 cases of 
white shirting from the defendant firm. The present dispute relates 
to 15 cases out of the said 30 cases. On the 11 th July, 1917, the 
defendants sent invoices and shipment patterns of 10 cases to the 
plaintiffs. According to the terms of the contract between the parties, 
which was written on s form, the conditions of which corresponded to 
those of the form used by J. Khanna & Co, it was necessary for the 
purchaser to pay for the goods on or before the due date or to return 
the draft connected therewith, in order to be entitled to claim the 
insurance money In case the goods were lost* The ten cases in question 
containing piece-goods were sunk at tea and the defendants wrote a 
letter on the 13th July 1917 to the plaintiffs informing them of this and 
asking them if they were willing to pay for the goods. They demanded 
a reply within three days. The plaintiffs replied to that letter the same 
day but at the time of making that reply they were undecided as to 
paying for the goods. After some further correspondence, they made up 
their mind to pay and sent Rs 600 by a cheque on the 27th July 1917, 
but the defendants refused to accept it, because it had been sent after 
the time originally allowed to the plaintiffs to make the payment. 
Another consignment of five cases met with a similar face. The 
invoices and shipment patterns were sent to the plaintiffs by the 
defendants on the 6th August, 1917, and the fact of the goods having 
been lost was communicated to them on the 10th September, 1917, but 
the defendants did not write to say chat they were ready to make any 
payment for the lost goods. Later on, the defendants admittedly 
realised certain sums from the insurance Company on account of the 
low goods, which had been insured before beirw shipped. The trial 
Court held that the plaintiffs had failed to comply with condition No. 6 
of the indent form and were not entitled to the insurance mooey and 
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their claim was accordingly dismissed. They appealed against this 
decision and their appeal was accepted In part by the Lower appellate 
Court. It held with regard to the first lot of ten cases, that as die 
defendants had practically repudiated the terms of the contract as 
regards the insurance, it was not necessary that any actual tender of 
money ahould have been made to them and that it was sufficient for the 
plaintiffs to show their readiness to pay the money. He. therefore, 
granted them a decree for Rs 921-13-6, which were found to be due to 
them on account of the insurance money relating ro the lot of ten cases 
With regard to the five cases, however, he held that “the plaintiffs made 
no attempt either to tender the money or communicate their readiness 
to tender it” snd decided that the plaintiffs were not entitled to any 
relief as regards this second lot of goods. Held, 1 that the decision 
against the defendants, however, is based on the repudiation of the 
contract by them, and in view of that finding by the lower appellate 
Court, which i* a finding of fart, and which cannot be disturbed in 
second appeal, the decision is held to be correct with regard to the lot 
of ten cases- So far as the lot of five cases was concerned the plaintiffs 
did not show any readiness to pay the money and this Is also s finding 
of fact- 

Defendants sold some hags of wheat to the plaintiffs and agreed 
to deliver the same at Bombay Railway Station in lune-July 1919. 
Defendants having failed to deliver the goods accordingly, plaintiffs sued 
for damages on the basis of the difference between the contract rate 
and the market rate prevailing in Bombay at the time fixed for delivery 
of the goods. The defendants admitted the contract as regards the 
delivery of the goods but pleaded that one of the conditions of the 
contract was that the plaintiffs were to secure the priority certificate 
which was necessary for transport of goods by rail in those days, plaintiffs 
failed to ptocure the certificate in reasonable time, Held,* that plaintiffs 
being liable to procure the certificate, it must be held that they were 
bound to furnish it within reasonable time to enable the defendants to 
perform their part of the contract and they having failed to procure, the 
defendants were absolved from their liability for the performance of 
the contract. 

1. Ram D ayal, Sheo Prasad, v. Firm Ghamandi Lai, Narain Das, 
A. 1. R- 1923 Lah. 56: 791. O 990. 

1. Bosun id Mai Devi Dial, v. Uma Dai Hanstaj, HO L C. 835: 
10 L L). 211. 




CHAPTER V. 


Of certain Relations resembling those created bt 

Contract. 

’68. If a person, incapable of entering itito a contractor 
any one whom he is legally bound to 
i^pSciwpwIoo' support, is supplied by another person with 
orooWs^ewnt™"' 08 ' necessaries suited to his condition in life, 
the person who has furnished such supplies is entitled to be 
reimbursed from the property of such incapable person. 

Illustrations. 

(*) A supplies B, a lunatic, with nccewanes *uiublc to hh condition in Utc. A ia 

entitled to be reimbursed fr-sm IV* property. 

</;) A supple* the wile Mid children of B, » lunatic, with nratanries sui table to their 
condition in life. A is entitled to be reimbursed trom IV* propcctv. 

Nik:- Section 6 * has been amended in the Central Pro*laic*, by the Central 
Provinces Court of Ward* (Amendment) Act, (1 of 191 0 - 

Synopsis. 

1 Scope, 5. Ratification by minor- 

L What arc necessaries J t. Burden of proof. 

3. Claim for necessaries. 

4. Payment of interest on the 
money advanced tor the 
minor's necessaries. 

Sco pe :—The plaintiff brought a suit for the price of certain article* 
supplied to A, jagjrdar of A, whilst his estate was under me Court of 
Wards. It was not disputed in the Court below that an umbrella 
worth Rs. 2-4-0 and cloth of the value of Rs. 26-12-0 were necessaries 
suited to the Jogirdur's condition in life. Held. 1 that the goods were 
supplied on the 27th March. 1915, and on subsequent dates. The 
Central Provinces Act, 1 of 1915, has amended section W of the Court 
of Wards Act, 1899. It has now been declared by the local Legislature 
that the property of the ward will not be liable under S- 68 of the 
Contract Act. As the case is governed by Central Provinces 
Act, 1 of 1915, the plaintiff s suit, so far as it is based on S. 68 of the 
Contract Act, is no longer maintainable. As regards liability for 
things supplied or delivered to a minor, it seems that It la exhaustively 

1, Thakur Kemraj Sha, v. PannaJal, A. L R- 1921 Nag- 105: 

17 N. L. R. 20 62 l. C. 569. 
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dealt with by $> 68, and S. 70 has no application to a minor in reapect 
of such liability. 

The share of T was attached, while he was separate from his mother 
and T had minor sons but T*s mother and brother representing 
themselves to be owners and to be persons in possession of T's share, 
mortgaged the share and with the mortgage money satisfied the decree 
against T’s estate. HeidJ that S. 68 of the Contract Act has no application 
to the facts of this case* As for the mortgage, it is found that the mortgagors 
never purported to act on behalf of the minor sons of T. Indeed they 
totally Ignored the existence of these children and expected the mortgage 
as if they were the sole owners of the said property. The principle of 
this Privy Council ruling* and of the case of this Court* applies to the 
facts of this case. The mortgage could not be enforced against either T’a 
share of the property or against his descendants. 

2. What are necessaries ? : —Even if the Court were to hold that 
S. 68, Contract Act, is applicable, the Court would be unable to say 
that during the life time of father money borrowed by a person incapable 
of entering into a contract, to pay for the srai/i of mother, is a necessary 
within the meaning of S. 68, Contract Act. 4 

The defendant did receive money from plaintiff for the purposes of 
discharging his marriage expenses, which constituted a necessity or legal 
debt suited to his status and condition of life. Therefore, although 
defendant was a minor at the time he received the money from the 
plaintiff, nevertheless he is liable to have his property charged with 
the liability of reimbursing the plaintiff the money which the plaintiff 
advanced. There Is ample authority in support of this principle of law.* 
In this case* it has been held that the raising of money by a 
Brahmin widow tor the marriage of her daughter waa a necessity within 
the meaning of S. 68, Contract Act. 

1. Laiman, v. Kafka Prasad, A. 1* R. 1925 All. 213 : 5 L. R. A. Ctvtl 

729:81 1 C 1041. 

2. Balwant Singh, v. Rockwell Clancy, 34 All. 296 : 39 I. A* 109 : 

(1912) M. W. N. 462 : 11 M L. T. 344 : 9 A. L J. 509 : 
15 C. L ]. 475 : 16 C. W. NL 577 : 23 M L. J. 18 : 14 L C- 629 : 

14 Bom. L R. 422 lP.C.). 

3. Nan dan Prasad, v, Abdul Aziz, A 1 R 1923 All- 581 : 74 1. C. 

367 : 45 All. 497 ; 21 A. L. J. 372 : 4 L. R- A. Civ. 227. 

4. (fopmath Bhagat, v. Lakshminarain Singh, A« l. R* 1917 Cat 485 : 

32 1. C 937. 

5. P ashak Kali Outran Ram, v. Ram Deni Ram, A* 1* R* 1917 Pit. 

332 ; 42 L C. 693 ; 2 P. U J. 627. 

6* Vaikunuim Ammangar, v. Kaliiptran Ayyangar, 26 Mid. 497. 
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Ii may be conceded, “to use the language of Mr. Justice Plggott in this 
case 1 dted by Mr. Justice lackson, '‘that by general principles of Hindu 
Law the minor lay under an obligation to provide out of the family 
property the funds necessary for performing the marriage ceremonies of his 
sister in a manner suitable to the social position of the family and it 
pecuniary resources 1 *. This statemcnr of law at once attracts the application 
of $. 68 of the Indian Contract Act. Provision made in the present case 
for the marriage would undoubtedly rank on the authority of the above 
ruling as a necessary within the meaning of the section, it is also clear 
on the same authority, that the minor defendant was “ legally bound” 
to make the provision. It was further held in the present case that 
providing for the marriage of sisters Is cert iinly not what Is ordinarily 
understood by the phrase ‘ supplying an infant with necessaries suited 
to his condition in life”. * 

It cannot be said that bulls can nwer be considered necessaries. There 
is no law* laying down such an absolute proposition. The question in each 
case will have to be decided with regard to the evidence let in by the 
parties on the question a 

The property of the minors was threatened to be attached and there 
was imminent danger of the same being sold lor satisfaction of revenue 
and the defendant, realizing the difficulties rhe minors were in, advanced 
the money which was applied to avert the danger with which they were 
faced. Held, 44 that the terms of S. 6$ are clearly applicable. The word 
“’necessaries” in S. o8 certainly includes money urgently needed for the 
requirement of minors and cannot be restricted to what is necessary for 
elementary requirements of the minors such as food and clothing. 

The term <v necessaries” is not confined to goods. It can include other 
things such as good teaching and instruction whereby the minor may 
profit himself afterwards, and also money to enable him to obtain these 
necessaries- For example, the term has been held to Include costs incurred 
in defending a suit to save the minor's property (see the case of Watkins)® 
and to defend him in a criminal prosecution, (see the case of Sham),* so 

1. Nandan Prasad, v. A judhia Prasad, 3? All* 325 : 5 L C* 413 : 

7 A. L. J. 236. 

2. Jai Indra Bahadur Singh, v. Mt Dilraj Kuat f A- l* R* 1921 Oudh* 

14 : 8 O. L. J. 94 : 61 i. C. 278. 

3. Srinivasa Piltai, v, Balasubramani Odajar, A. I- R* 1926 Mad* 

592 : 1926 M. W. N, 294 ; 94 I- C. 534. 

4. M ahmood All, v* Chinki Shah , A. L R. 1930 AIL 128 * 1930 A. LJ. 

347 : 123 I. C. 827 : 52 AIL 38L 

5. Watkins, v. Dhunoo Baboo, (1887) 7 Cal. 140: 8 G U R. 433. 
o* Shorn Charon Mol, v, C. Debya Singh, (I894j 21 C«L 872. 
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alto reasonable marriage expenses of a titter (see the cate of Notion),’ 
or other coparcener* (see the case of Sunierboi),* and such religious 
ceremonies as the minor would have to perform if he had been an adult 
(see the case of Ran making#).* As regards the law, reasonable marriage 
expenses of a minor have been upheld in the following two cases 1 2 3 4 5 6 -*. 
Although there is the following obeservation of Fouiton, ] * 
In Ranmahingri*, “Doubtless, we have to determine what are necessaries 
according to Hindu ideas, and a pilgrimage may be looked upon as 
beneficial. But we think we should be extending the meaning of the term 
necessaries' very much beyond the meaning that has hitherto been 
assigned to the word If we were to sanction as a binding charges on the 
defendant a debt contracted for a pilgrimage not undertaken In 
discharge of any urgent spiritual duty, which it was obligatory on him to 
perform”, this Court would not allow the amount spent by the 
guardian of a Hindu minor to celebrate Divali festival after borrowing it 
aa it was not necessary because it can be celebrated in quite a modest 
way without expending much money. There are no ceremonies in 
connexion with the festival that the minors would have been bound to 
perform if they had been adults at such cost.* 

Advancing of funds to a male Hindu minor for meeting his own 
marriage expenses is not supplying him with necessaries suited to his 
condition in life within the meaning of S. 63, Contract Act. and a person 
advancing such funds is not entitled to be reimbursed from the property 
of such a minor. Marriage under Hindu Law is no doubt a sacrament 
and a holy union, but there is no Hindu law text which enjoins the 
marriage of a Hindu male before the age of majority. The case of Hindu 
females Is different. The marriage of a daughter or a sister bom In a 
Hindu family ought to be performed before she attains the age of puberty 
according to Hindu law texts, and if it be not performed, those whose 
duty It is to perform It, viz,, mother, father or brother, go the infernal 
region. See Yama 22 and 23. In such a case, if funds are supplied to a 
minor owing ancestral property, the person who supplies may be able 
to get himaelf reimbursed from the estate of the minor, but the Court 
cannot be persuaded to apply the provisions of S. 68, Contract Act, 
when funds arc supplied to a male minor for the marriage of the 
minor himself. See the observations in the following rulings 
The case of SaJasheo* refers to Mjfcundi* and Bose, J„ f stated 

1. Nandan Prasad, v, Ajudkya Prasad, (1910) 32 All 325 : 5 I. C 

413 :7 A. L. J. 236 (F. B.) 

2. Sundorhol, v. Shivnaroyon, (1908) 32 Bom. 81 : 9 Bom. L R. 1366. 

3. RonmaUngji, v. Vadiiat VakHatcfumd, 20 Bom. 61 (73). 

4. Makundi, v. Sarabsukh, 6 All. 417 : 1884 A W. N, 144. 

5. Juggessur Sircar, v. Nilambut Biswas‘ (1865) 3 W. R. 217. 

6. Sadasheo B alafi. v* Firm Hiralal RamgopaL A. I. R. 1938 Nag. 65 : 

175 L C 149. 
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in general terms that "'reasonable marriage expenses of a minor 
have been upheld in Moitundt’s case 1 and in this case 9 also. Of 
course, they are necessaries. But this view cannot be concurred. 
MaJtundi’s case* relied on, only baldly states that under the 
peculiarities of the Hindu taw, the marriage of a minor may be perhapa 
a legitimate cause for the alienation of the property by his guardian. 
This is hardly a statement which tackles the point There is a Patna 
case* in which funds were supplied tor the marriage of the brother of 
a minor owing ancestral property, and if was held that the funds could 
be recovered from the estare under S. 68, Contract Act though the 
amount was advanced realty as an earnest money for a contract of sale. 
This was dissented from In a Madras case 4 on the ground that money 
paid as earnest money could not fall under S, 63, Contract Act, Pathak 
Kali Charon '* case* is based on this Madras case* which was a cate 
where funds were advanced for a daughter's marriage to a Brahman 
widow and were held recoverable by such a widow from the estate of 
her husband in the hands of her husband's brother under S. 69, Contract 
Act- It did not lay down that if funds are advanced for a brother's 
marriage or the marriage of a minor himself, the case would be covered by 
S. 68. This shows that Pathak Kali Charon's case 3 was wrongly decided. 
The following cases do not apply to the facts of the present case —The 
Bombay case* lays down that one who cannot lead the life of a celibate 
ought to get himself married, otherwise he is a palita, but no text is 
cited enjoining marriage even before the age of majority. This was also 
a case of an alienation for legal necessity- It may be necessary for the 
manager of a joint Hindu family to get co-parceners in the family married 
out of the funds of the family even by alienating family property, but to 
say chat even tbe marriage of a minor co-parcener is one of the necessaries 
of life is stating the law very widely. Chandrvarkar )., adverts to this 
but sums up by saying that though the Shastras discourages early marriage 
they do not prohibit it and that usage has sanctioned such marriages. 
This view cannot be accepted when even the law of the land makes 
It an offence to get a minor male married. This Allahabad 

case 7 follows Sundrabai's case* and was a case of second 

1. Makundi. v. Sarabsukh , 6 AU. 417 ; 1884 A. W. N. 144. 

2. Juggessur Sircar, v. Nilambar Biswas, i W. R. 217. 

3. Pathak Kali Cbaton, v, Ram Deni Ram, A. I. R. 1917 Pat. 332 : 

42 1. G 963 : 2 Pac« L. J. 627. 

4. Roghunothaa, v. Revuthakanni, A. I. R. 1938 Mad, 765 : 182 1. G 

654: 1. L R. (1938) Mad. 928 : (193-*) 2 M. L. J. 277. 

5. Vaikuntam Ammanagau v. Kallipiram Ayyangat , 26 Mod. 497 ; 13 

M. L J. 25. 

6. Smdatabeu, v. Shivnatayana, 32 Bom. 81 ; 9 Bom. L. R. 1366. 

7. Bhagnathi, v. Jokhu Ram Upadfua, 32 All. 575: 61. G 465 : 7 

A, L. J. 667. 



1264 what Aits nscsasA&iss ? C CHuV 

marriage of ft major male member of the family for which family property 
was alienated, and it was held to be a legal necessity in the peculiar 
circumstances of that case. This Full Bench Madras case* was also a case of 
alienation of family property for the marriage of a major male, and it was 
held that the alienation was justified. These are all cases of alienation and 
the alienation of the minor's property was sought to be justified. Bose J. In 
Sadatheo's cate* has pointed out the distinction between cases of alienation 
justified by legal necessity and eases of supply for necessaries. It is not 
permissible to confuse the two kinds of cases. Moreover the view taken in 
these isvery much shaken by thisCalcutta decision* where it was laid down, 
differing from Smdarabai's case, 4 (and presumably simitar cases), that a 
marriage of a minor male is not a legal necessity justifying his guardian to 
alienate his property. Ramjas Ag arwalla's case 9 refers to Manu, Chap. IX, 
verse94t‘ , Let a man of 30 years marry an agreeablegirl or a man of 38 years 
agirl of 8years;onc marrying earlier deviates from his duty” If the personal 
law of the Hindu no where lays down that the marriage of a Hindu male 
before he attains the age of majority is a duty enjoined on such a person, 
and if marriage of a mate before the age of majority is not approved of by 
social usage and the law of land (vir., the Child Marriage Restraint Act) 
it will he wrong to hold that a person supplying funds for such marriage 
of a minor male Hindu supplies the same for necessaries of life. It is 
the duty of Co urts to discourage breach of the laws of the land, but 
if Courts were to decree a claim of this nature under S. 68, Contract 
Act, it will be putting a premium on a breach of the law of restraint 
of child marriage. Cases decided before the Child Marriage Reatraint 
Act ought not to be held as guides in deciding the cases of necessaries 
after the Act came Into force in British India. When the law of the 
land does not permit a minor Hindu male to marry before the age of 
18 and on the contrary holds him guilty if he was to contract a 
marriage before the age of 18, and when his personal law does not cast 
a duty on him to get himself married before the age of 18, it is difficult 
to understand how such a marriage can be regarded as one of the 
necessaries of life suitable to his status in life. Though Courts have 
widened the definition of the term “necessaries* 1 within the meaning 
of S. 68, Contract Act, it will be travesty of justice to include in the 
term a marriage which is prohibited by law and thus not permitted 
by social usage. Therefore, the sum of Rs 200 advanced by the plaintiffs 
to defendant, though advanced and spent for his own marriage, cannot 

1. Gopolaknshna R<$t, v. Venkntanarusa Raftu A. L R 19l4Mad. 432 : 

17 I. C. 308 : 37 Mad. 273 ; 23 M. L J. 288 (F. B.) 

& Sadashto, v. Hitalal Ramgopal* A. I. R. 1938 Nag. 65 : 175 1. C. 149. 
5, Rcrmjdj Aganualta, v. Chand Mandal, L L. R. (1937) 2 CaL 764 •* 65 
a L. ]. 557 : 41 C. W. N. 1176- 

4* Smdarabai, v. Shwnarayana, 32 Bom. 81: 9 Bom. L. R. 1366. 



be recovered by die plaintiffs from the minor's estate under $* 68, 
Contract Act 

Section 68, Contract Act, deals with necessaries and it is perhaps a 
little difficult at first sight to see why the marriage of a young man should 
be considered a ‘necessary' within the meaning of that section. But there 
is an authority of a Bench of the Patna High Court* which has applied 
S. 68 to very similar circumstances. * 

3. Claim for necessaries .‘—The plaintiff, an attorney of this 
Court, seeks to recover a certsin amount with interest, on 
account of certain costs incurred by him for defending a suit 
for the present defendant, who was, and still is, an infant under 
age. Held,* that the plaintiff contends that these costs ate 
‘'necessaries” within the meaning of $, 68. The defendant contends 
on the authority of this case* and an another unreported case* decided 
on the 8th June, 1880 that rhese costs, although they have been 
properly incurred in defending nn action which ought to have been 
defended, are, nevertheless, not recoverable. In the first case* It was 
held, that there was no contract by or on beha ! f of the infant, and the 
reasons are given why an infant is not permitted to enter into this 
particular contract, but must act vicariously under the established rules 
of Court. These rules are now embodied In the C. P. Code, Act X of 
1877, and the Contract Act, S, 11, does not allow an Infant to enter into 
any contract. In the second case* it appears that the guardian was also 
a party to the suit, and that the infant’s estate was in his hands. The 
notes of the judgment are very short, and it was held that the decree 
should be against the guardian, and that he could recoup himself out of 
the infant's estate. The infant in the present case comes within the 
description of a person incapable of entering into a contract, and the 
question is, whether the work done for him by the plaintiff comes under 
the head of "necessaries’'. It has been decided in this case 7 that 
payment made to avoid arrest is a necessary. In the case of Brown* 
a suit to protect the person from violence was considered 

1. Tikki Lai Jaiihu Teli, v. Kamalchand , A. i. R. 1940 Nag. 327 ; 1940 

N. L. I. 358 : L L R. 1940 Nag. 632. 

2. Pathak Kali Charan Rom, v. Earn Deni Ram , A. L R. 1917 Pat 

332 : 42 L C. 963: 2 Pat. L. J. 627. 

3. T. Sundaram Pillai, v, Kandasuami PiUai, A. I. R. 1941 Mad. 387 

1941-1 M. L. J. 140 ; 53 M. L, W. 89: 1941 M. W. N. 182. 

4. Watkins, v, Dhimnoo Baboo , (1881) 7 Cal. 140.8 C. L. R. 433. 

5. Kadhanaruh Bose# v. Suttopfo$ono Ghose, 2 Ind. Jur. N. S. 269. 

6. Denonath Bose, v. Ruggobardial Singh, Unreported* 

7* Coffins, v* Brook, 5R&N. 700. 

8- Brown, v. Acktoyd* 5 E fit B. 619. 



to die feme way necessary* In the cage of Wilson 1 k 
wi» contended, that Bfoum 9 went as far as the laws allowed to thk 
direction; but it was considered by the Barons of the Exchequer, who 
were unanimous, that where a wife had been deserted by her husband, 
who had deprived her of her property, and when she had failed to her 
endeavours to persuade him to return to her, and had instituted 
proceedings for the restitution of conjugal rights, the costs of all 
reasonable proceedings incurred in this manner were necessaries,, 
including the expenses of taking counsel's opinion upon the construction 
of a settlement and expenses incurred by her to protect the husband's 
property from a distraint* If an Infant is liable for necessary food and 
raiment suitable to his condition in life, on the ground that they are 
necessaries, it would be strangely anomalous if the law were to hold 
that proceedings taken to preserve him from complete ruin and 
destitution must be taken at the risk and expense of those persons 
who act for his benefit, and who may or may not, recover the money 
so spent, as the infant, on coming of age, may chance to aoprovc of or 
repudiate the arrangements, and be witling or unwilling to re-pay 
them. The case of Wood 3 is sufficient authority for the proposition 
that the costs of a proper suit or defence of a suit in which property 
is involved are recoverable from the infant*® estate, and as the costs 
appear to have been taxed and to be reasonable in the present Instance, 
the plaintiff is entitled to succeed. 4 

The liberty of the minor was in jeopardy. There was a charge of 
dacoity impending over him in the Criminal Courts, and in order to 
defend him and to save him from punishment and incarceration in jail 
tt was necessary to raise funds for legal advice and assistance. Pleaders 
were employed to defend him, and the money borrowed under the bond 
was paid to them as remuneration. In these circumstances, it may 
fairly and reasonably be said that the money was borrowed forr 
necessaries within the meaning of S. 68 and that the minor is accordingly 
liable on the contract. As an authority for this view reference 
may be made to the case of Watkins 4 in which it was held that a minor 
is liable for costs incurred in successfully defending a suit in which his 
property was in jeopardy, and such costs are recoverable from him as 
if they were necessaries. Whether the principle which underlies that 
decision can be supported in its entirety, it is not necessary to discuss 
in this case. It is sufficient to say that the liberry of the minor being 
at staJke, rhe money should be taken to have been borrowed for 
necessaries. * 

1. Wilson, v, ftwcl, L. R. 3 Exch. 63. 

2. Bfoum, v. Ackroyd, 5 E. Sl B* 819. 

3. Wood. v. Ford, Lfl3 Exch 63. 

4« Watkiru, v. Dhunnoo Baboo, (1881) 7 Cal. 140 ; 8 C. L R. 433* 

JL Sham Charon Mai v. Chawdhu^ Debya Singh Pahraj, (1894) 
21 Col 872, 
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No doubt there to authority for the view that payments ot chargee 
connected with legal matters in which infants arc concerned would, fat 
certain circumstances, come under the head of necessaries* In the 
cue of Clark* ^ it was considered that money* advanced to an infant to 
procure him liberation from arrest for the price of necessaries or in 
execution of a decree for a debt for which the infant had made hlmactf 
liable, would come under that head. In this case* also a similar 
view was taken as to rent paid in order to save the estate of a minor 
from the costs of an ejectment. In the case of Helps 9 it was held that 
solicitors' costs, with reference to the preparation of a marriage settlement 
by rhe intended husband of an infanr (who had no property of her own 
to settle) under which proper provision war made for her benefit* 
were costs in respect of necessaries suitable to her estate and condition. 
The following two eases 4 '* are also in point. But turning to the present 
case it is evident, from the facts that the defence was quite untrue* 
Nevertheless whatever was properly disbursed by the guardian ad 
litem out of the money received from the appellant, in defending the 
suit might be allowable if it was alleged and proved that they were 
reasonable grounds for putting forward such a defence, though it proved 
unsuccessful. 4 Compare the case of Brown,'* 

This was a suit to recover money advanced to a minor member of 
a Hindu joint family to provide for the marriage of his sister. Held,* 
that reference to rhe notes on the section 68 in Cunningham & 
Shephard's Indian Contract Act, 9th Edition, at pages 219 and 220 
contains quotation from an English case* where it is laid down that r— 
“Things necessary are those without which an individual cannot 
reasonably exist In the first place, food, raiment, lodging and the like. 
Again—instruction in art or trade, or .intellectual, moral and 
religious information may be a necessary also. Again, as man lives in 
society, the assistance and attendance of others may be necessary to hto 
well being. Hence attendance may be the subject of an infant's contract. 
The classes being established, the subject matter and extent of the 

I- Clarke, v. Leslie, 5 Esp. 28. 

2. Ex parte M’Key, l Ball. &. B. 405. 

3. Helps, v. Clayton, 34 L. J. C. P. 1. 

4. Watkins, v. Dhunno Baboo, 7 Cal. 140 

5. Sham Charon Mai, v. Ohou/dhry Debya Singh Pa/uai, 21 Cal. 872. 

6. Venkata Vijaya Gopalaraju, v, Tmmayya Pantulu , (1899) 22 Mad* 

314. 

7. Brown, v. Acktoyd, 25 T. }. Q, B. l q 3. 

8. Nandan Prasad, v. Ajudhia Prasad (1910) 32 All* 325: 7 A* L J* 

236: 5 I. C, 413. 

9. Chatfl*. v* Cooper, (1844) 13 M , 9 W. 252. 
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contract may vary according to the state and condition of the infant 

himself. But in all these cases, it must, first, be made out that the 

class itself is one in which the things furnished are essential to the 
existence and reasonable advantage and comfort of the infant contractor- 
contracts for charitable assistance to others, though highly to be praised, 
cannot be allowed to be binding because they do not relate to his own 
personal 11 advantage*’. The essential difficulty of the present case Ites 
in the application of the principle of law based upon English decisions 
to the widely different conditions of Indian society. Nor can the principle 
liseif be considered altogether apart from those provisions of Hindu law 
which bear upon the devolution of property in a Hindu joint family 
and the duties and liabilities of the members of auch family inter se. 
In all the English cases one essential element in the transaction Is that 
there should be a certain urgency about the minor's need* It is not 
enough that he should benefit by the advance made to him, or that the 
expenditure should he for purposes entirely proper and reasonable ; it 
must he for some purpose the accomplishment of which could not 
well be postponed without irremediable detriment to the minor himself 
or to some person whom he was legally bound to support. The same 
principle underlies those Indian cases, as, for instance, the case of Sham 1 
in which money advanced to meet legal expenses where the liberty or 
estate of the minor was in jeopardy has been held to he recoverable* 
It is also held that under section 63 if a person incapable of entering 
Into a contract or any one whom he is legally bound to support, is 
aupplicd by any other person with necessaries suited to his condition 
In life, the person who has furnished such supplies is entitled to be 
reimbursed from the property of such incapable person. The term 
“necessaries’ 1 is comprehensive and Is not confined to necessaries for 
the person of the infant himself, but may extend to necessary things 
provided for other members of his family In the case of Sham 

Chavan Ma/ 1 It was held that money supplied to a minor ro provide for 
his defence in criminal proceedings pending against him on a charge of 
dacoity and used by him for that purpose, must be taken ro have been 
advanced for necessaries within the meaning of Section 6S of the Indian 
Contract Act* Moreover, it was observed that "the liberty of the minor 
being at stake we think the money should be taken to have been borrowed 
for necessaries. In the case of Chappie” it was held that an infant widow 
was bound by her contract tor the tarnishing of the funeral of her 
husband who had left no assets, Mderson B, m nw judgment in that 
case quoted the following words of Lord Bacon —“If a man under the 
years of 21 contract for the nursing of his lawful child, thte contract is 
good and shall not he avoided by infancy and no more than tf he had 

L Sham Outran Mat, w CWdhury Dehya, 21 Cal. 872. 

2. Chappie, v, Cooper. <IS44> 1J M. <ST. W. 252* 
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contracted for hit own ailment* or education/’ Lord Bacon treated 
a contract for neceaaaries to an infant’s wile and lawful children as 
an illustration of the maxim persona con/uncu output amt mieteisc 
pToprw. Alderson, B, in his judgment points out chat demit Christian 
burial was a part o: a man's own rights and might be classed as a 
personal advantage and reasonably necessary to him, and then he 
draws the conclusion that if this be so, the decent Christian burial of 
a man's wife and lawful children who are persona conjuncta* with him, 
is also a personal advantage anJ reasonably necessary to him and the 
rule of law applies that he may make a binding contract for It 
According to Lord Bacon “the Law hath so much respect for nature 
and cunjuctkm of blood that in divers cases it compares and matches 
nearness of blood with consideration of profit and interest and in some 
cases allows of it more strongly/* The same principle is recognised by 
Hindu Law. A marked feature of the law governing the joint Hindu 
family is the respect and consideration shown to female members of 
the family. The head of the family is bound to supply maintenance 
and marriage expenses lor the daughters of the family, and money 
advanced to him for such an object may reasonably be regarded as 
money supplied for necessries within the meaning of Section 68. 

There can he no ratification of a void transaction, void owing to the 
promisor possessing no contractual capacity at the time : vide a previous 
case* of this Court. In the present case defendant and his mother were 
not without necessaries for their support, and the Court is not satisfied 
that they could not have lived within their Income if they have tried, 
hven if some of the article® purchased with the money advanced by the 
money-lender were necessaries, the responsibility would rest on him 
when a bond is so drawn as to render the estate of the minor in law 
liable for the debt “ 1 his was also the view' in this case * 

A minor in order to secure funds to meet his marriage expenses, 
entered into an agreement tor the sale of certain immoveable property. 
Held, 1 2 3 4 that the minor was bound to repay the amount received and 
that the minor's property w as liable for such amounts. 

The general rule is that a minor is Incapable of entering into a 
contract and that such a contract is absolutely void and unenforceable. 

1. Ramasamt Pand a Ihalavai, v. Anthappa Chettfar, 16 M. L J. 422. 

2. A. R. Krishnan Chetty, v. VeUaicJuimi Thmn, A. L R. 1914 Mad. 

648: 37 Mad. 38: 21 M, L. I 1077 : 10 M. L. T. 385 : 12 l C. 
568: (1911) 2 M. W, N. 461. 

3. Bhaual Sahu, v. Baijnath Peitab Naram Singh, 35 Cal 320, 

12 C. W. N. 256. 

4* Pathak Kali Charon Ram, v. Ram Deni Ram, A. I. R. 1917 Pat, 
332 12 P, L. J. 627 : 42 L C. 963. 
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It cannot be even made valid by confirmation or ratification on Hh 
attaining majority, vide the case of Maliari Bibee. * S. 68 of the Contract 
Act la an exception to the above rule and the minor’s estate is liable 
for the necessaries supplied to him. liven though money* borrowed by 
a m ino r for the necessary coats of the suit or criminal proceedings have 
been held to be necessaries still the amount borrowed by him for 
paying his father’s decretal debts for the recovery of which nothing has 
been done cannot be called necessaries under S. 68 of the Contract Act* 

A decree for a repayment of a loan taken by the natural guardian of 
a minor during his minority, for purposes which can be considered to be 
necessary within the meaning of S. 68 of the Contract Act, can be 
enforced against hit property. * 

The minor is not liable at all on the contract made by his mother, 
but he la liable for any sum of money spent on procuring necessaries 
foe him under S. 68 of the Indian Contract Act.** 

Section 68 of the Indian Contract Act is not excluded by the terms of 
the Court of Wards Act. <Ss. 15, 16 (2), 24, 25 and 27 of the Punjab 
Court of Wards Act) and though the suit was based on a contract yet it 
could be maintained In the alternative as a suit for necessaries Supplied 
within the terms of S. 68 because rhe minor purchased cloth from the 
Firm, although he was a ward under the Court of Wards, it Is quite 
clear that this Calcutta case* does not lay down that it will be incumbent 
on the plaintiff-respondent in such a suit to prove that the supplies were 
necessary, and that for this purpose it is incumbent in rhe sense of 
prudent or desirable for the plaintiff to make enquiries before supplying. 
Moreover, it does not lay down that the plaintiff who had made no 
enquiries cannot, as a matter of tact, proceed to prove that the goods 
were necessary. An interest cannot be allowed as damages for the supply 
of necessary goods for which special provision is made in the Contract 
Act* 

The Calcutta High Court 7 delivered the following pronouncement : 
"It Is established law that a guardian cannot hind his ward's estate except 

1. Mohon Bibee, v. Dhawnodia*, 30 Cal. 539 : 30 I. A. 114 : 7 C. W.NL 

441 » 5 Bom. 1- R. 421. 

2. Niftanth, v. Chandrabhan, A. 1. R. 1922 Nag. 247 : 18 N. L R. 

119 t 64 I. C. 851. 

3. Jodhi Singh, v. Chhotu Mahto, A. I. R. 1926 Pat. 399 : 95 I. C. 

548 ; 7 P. L. T. 732. 

4. Yadorao, v. Ch andudas, A. I. R. 1927 Nag. 196 : 1011. C. 255. 

5. Jaraomuil Manvari, v. Mahadeo Prasad Sahu, 36 Cal. 768 :1 L C 

724 13 C. W. N. 643. 

<9 Umroa Singh, v. Firm Banarsi Dat-Dip Chand, A. 1. R. 1927 1 ah 

414 : 101 1. C. 702. 

7. Bhawat Sahu, v, Baijnaih Pratab Naram Singh, 35 CaL 320 : 
12 C W. N. 256. 
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by a document purporting to bind it: see this else 1 In support of the view 
and the point to decide is whether the two bonds of the present suit 
purport to bind the estate of the minor- In neither of these two bonds 
it is distinctly stated or are words used from which it could be possible 
to drtw only the one inference that the debts were incurred for the 
benefit of the estate of the minor. It is merely stated that the executrix 
was personally under the necessity of borrowing the money* The promise 
to repay the money in each bond is a personal promise and there is 
nothing in either of the bonds to indicate that in the event of her 
failure* the estate of the minor would be liable or that by the bond she 
purported to bind the minor’s estate'*. Now ( in the present case a person 
borrows money in his personal capacity and not as guardian of a minor 
mere statement in the bond itself that the amount was borrowed to meet 
certain necessary expenses on behalf of the minor witl neither bind the 
minor nor will it prove that the sum was actually spent in defraying the 
costs of necessaries purchased for the benefit of the minor . 9 

There is no provision in the Mohammadan Law, after consulting certain 
Text Books on it, viz., Amir All’s Mohammadan Law, Vol. 2, p. 468 ; 
Abdur Rahiman’s Institutes of Musalraan Law, p. 1i2, Art. 202 ; Hedaya, 
Vol. 1, p. 397; Baillie’s Digest of Mohammadan Law, pp. 447448, 
allowing the plaintiff—the wife—unconditionally to pledge her Hanafi 
husband's credit to secure money for maintenance where the husband 
deserted the plaintiff, his wife. * 

After referring to the following decisions*-'* it is held that it has been 
found that defendant 2 borrowed tor purposes binding on the minor's 
estate and that she had no other funds available to serve those purposes. 
Following this Full Bench ruling* the creditor is entitled to be subrogated 
to the right of the guardian, and to have direct recourse against the 
minor’s estate. From another point of view' the same result is arrived 
at. The money borrowed, having been advanced for necessary purpose*, 
can be treated as money advanced for necessaries within the meaning 

1. Maharana Ranmal Singji, v. Wadi Lai Vafchalchand, 20 Bom, 61. 

2. H ira Singh , v. Sunder Singh, A. I. R. 1930 Oudh. 799 : 7 O. W, N. 

481 : 126 L C 509. 

3. Mandy Malhar Sahib, v. Bijan Bi, A. 1. R. 1930 Mad. 234 : 

121 l C. 846. 

4. Venkata Jagannatha Rao Garu (Maharja Rmd v. Venkatakumara 

Surya Rao Bahadur Zammaar Garu, A. 1. R. 1931 Mad. 140 : 
135 1- C. 17 : 54 Mad. 163. 

5. Romokrishna R eddiar, v. Kativasi Chidambara Swamigal A. L R. 

1928 Mad. 40? . 108 I. C. 282. 

6. Ramfljogaj**, v. Jagannadhan, A. 1. R. 1919 Mad. 641 ; 42 Mad. 

185 * 49 L C. 872 ? 25 M. L T. 23 .9 M. L. W. 229? 
36 M. L J. 29 :1919 M. W. N. 148 (F. B.) 
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of S. 68, Contract Act, and, u such, recoverable by direct recourse to 
the minor's estate. No doubt, the debtor here is the guardian and not 
the minor himself, but as Sir John Wallis pointed out in the case of 
Ramaiagajyd* "when a guardian himself borrows money for the 
necessities of the minor in such circumstances as to give him a right to 
reimbursement from the minor’s estate, his creditor may, in a proper 
case, be subrogated to his right 1 2 3 4 5 6 ’.* 

Money spent on the obsequies of the father of the minor cannot 
be deemed to be necessaries supplied to the minor within the meaning 
of S. 68, Contract Act, and as such an acknowledgment by the mother 
as the guardian, of a debt borrowed for the above purpose is not binding 
on the minor * 

Section 68 refers to s person who supplies a minor with 
necessaries suited to his condition in life. This, however, does not 
show that a guardian can execute a valid mortgage of the ward's 
properties. It does not seem that it can be held as necessary in the 
Interests of Justice, equity and good conscience to hold that the minor's 
estate must be bound. The plaintiffs had a perfectly good way of getting 
a valid mortgage over the minors’ property. They had only got to 
direct M to apply to the (ourr to be made guardian of the estate of 
her chlldren—quite a simple matter not entailing an expression ad 
valorem court-fee and when they were in a position to direct M to get 
the consent of the Court to execute the mortgage. People who choose 
to take encumbrances over the property of minors executed by people 
who have no legal right to bind the propetty mortgaged merely get what 
they deserve if they lose their money.* 

Following the Full Bench decision 11 it can be held that money 
borrowed for the marriage of the minor's sister constitutes a "necessary*' 
within the meaning of S. 68 and is, therefore, recoverable from the 
minor's estate * 

I hc plaintiff sued to recover money in respect of goods advanced to 
defendant 1, a minor, including a sum of Rs. 63 lent to effect necessary 

1. Ramojogoyya, v. Jagannadkan, A. 1. R. 1919 Mad. 641 : 42 Mad. 

185 : 49 I. C. 872 : 25 M. L. T. 23 ; 9 M. L W. 229: 36 M.L.J. 

29; 1919 M. W. N. 148 (F. Bj 

2. Meenakshi Sundaram Cheuy, v. Ranga Ayyangar, A. L R. 1932 

Mad. 696: 35 M. L W. 397: 139 1. C. 383. 

3. Bechu Singh, v. Baldeo Prasad , A. I R. 1933 Oudh, 132: 

10 O. W. N, 188 : 145 L C. 180. 

4. Maung Thin Mating, v. M a Saw Shin, A. l« R. 1933 Rang. 83 : 

11 Rang. 193; 146 l. C. 922. 

5. Nonion Prasad, v. Ajtidfua Prasad, 32 All. 325: 5 L C, 413 (F* B.) 

6. Shtiniwasrao, v. Baba Ram, A. I. R. 1933 Nag. 285: 16 N, L J. 

58; 145 1 1 C. 350, 
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repairs to the minor’s bouse This sum is said to have been lent* as 
plaintiff and the minor were living next door to teach other* Held, 1 
that tr cannot be disputed that the items were "necessaries" under S. 66, 
Contract Act, and the allegation that the doth and cash advances were 
for the minor’s business as such were not necessaries Is a wrong 
interpretation of the Court’s phraseology in the judgment. It is clear 
that the reference to the minor’s business does not relate to the money 
lending business, but means for the minor’s use. There i§ undoubtedly 
evidence on whkh the Court is entitled to hold that these goods were 
in fact supplied, and the plaintiff is consequently entitled to be 
reimbursed. The applicants, however, must succeed to the extent of 
their cltim thst no interest should have been allowed. Apart from 
the question that the claim, apart from the loan of Rs. 63, is in respect 
of money withheld for goods supplied, the daim does not arise out of a 
contract at all, but under the special provisions of S. 68* Contract Act, 
the plaintiff is entitled to reimbursement out of the minor’s estate and 
nothing more. As the petty sum of Rs. 63 was borrowed for necessary 
purposes, this item would also fall within the same category. 

It is admitted that the plaintiff’s suits were for the recovery of the 
necessaries supplied to the defendant. So long as the estate of the 
defendant remained under the superintendence ot the Court of Wards 
he was a person disqualified from contracting under the provisions ot 
S. 37, U» P. Court of Wards Act, and was not competent to contract. The 
relief which is contemplated under S 68, Contract Act, is not dependent 
on any contract but is quite independent of it The section does not 
create any personal liability, but, on the other hand, creates a statutory 
claim against the property of the person who is incapable of entering 
into a contract and has been supplied with necessaries suited to his 
condition in life. Two things are necessary under S. 68, Contract Act, 
namely (1) that the person against whom the suit is brought is incapable 
of entering into a contract, and ( 2 ) another person (the plaintiff) has 
supplied him or any one whom he (the person incapable or entering 
into a contract) is legally bound to support with necessaries suited to 
his condition in life- The only effect of S. 37, U. P. Court of Wards 
Act, is to make a ward incapable of entering into a contract and he is, 
therefore, a person who comes under the words “disqualified 
from contracting by any law to which he is subject", in S. 11, Contract 
Act. If the two aforesaid conditions which are necessary for the 
application of S. 68, Contract Act are fulfilled a ward's property would 
be liable to reimburse the person who hss furnished the necessaries 
to him or to any person whom he is legally bound to support. S. 37, 
U. P. Court of Wards Act, U< therefore, no bar to a under S, 68, 

1. Romdiondm, v. Hoii, A. 1. R, 1936 Nag. 12. 




CIADM IOK 


1274 


C CfcV 


Contract Act. In die ease of Umrao 1 the same view was taken. It was 
held there chat: "'‘Section 68 is not excluded by the terms of the Court 
of Wards Act and, therefore* a suit based on a contract can be maintained 
to the alternative as a suit for necessaries supplied within the terms 
of S, 68" * 

It It conceded that the suit could not be brought on foot of the 
promissory note in view of the provisions of S* 37, Court of Wards Act. 
But the question Is whether the ward was competent to assume 
liability in respect of cloth purchased from the plaintiff on credit, 
having regard to the provisions of cl (a) of S. 37* Court of Wards Act. 
The first part of this clause reads as follows: "A ward shall not be 
competent** (a) to transfer or create any charge on* or interest in, any 
part of hi* property which Is under the superintendence of the Court 
of Wards, or to enter into any contract which may involve him in 
pecuniary liability". It is contended that the minor was competent to 
purchase the cloth on credit in view of the provisions of S. 63, Contract 
Act. It has to be decided therefore whether the provisions of S. 37* 
Court of Wards Act, are governed by and subject to the provisions 
of S. 68, Contract Act. In the Allahabad case* it was held that S. 37, 
Court of wards Act. has to be read with Ss. 11 and 68, Contract Act. 
The only effect of S. 37 is to make a ward incapable of entering into 
a contract. Section 37 U no bar to a claim under S. 68, Contract Act. 
for the price of necessaries supplied to the ward when his estate was 
under the supperintendence of the Court of Wards, The Lahore esse 1 
was to the same effect. When a monthly allowance is granted to a 
ward by the Court of Wards the natural presumption is that the 
allowance is Intended to cover all necessaries and that the ward should 
be able to pay for such necessaries in cash and should not be obliged 
to obtain them on credit. T hough the goods purchased by the ward 
on credit tn this case may he considered as necessaries up to a point, 
a shop-keeper who is fully acquainted with the circumstances, including 
the circumstance that the ward is dependent upon an allowance 
from the Court ot Wards, is not entitled to give him credit for an 
amount which is dlsproportianatc to that allowauce. The question 
is clearly a very important one, for the control ot the Court of Wards 
would be frustrated in a large measure if a ward were able to order 
goods, which, though of the character of necessaries, were 
disproportionate in amount to his allowance, and the Court of Wards 
had nevertheless to meet the bill. It is clear that the result might be 
impose an additional and unforseen burden on the estate which the 

1. Urntoo Singh, v. Firm Bonur# Dai-Dip C hand, A. I. R. 1927 Lmh. 

414 . 101 1. C. 702. 

i Vtshwa Nath Khanna, v. Shiam Krishna, 1936 A. W. R, 9241 
1936 All L (L 989* 166 L C. 47 ; A. 1. R. 1936 AIL <19 ; 

1936 A. LI. 112a 
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Court of Wards might find embarrassing. In these circumstance* 
injustice will be done to the Court of Wards if this decree is allowed 
to stand and that no injustice will be done to the plaintiff by anting 
It aside* The plaintiff took the risk with his eyes open* knowing fully 
the facts, and it is clearly desirable that such action should be 
discouraged. 1 

Reference was made in the Allahabad case* to the dire spiritual 
penalties incurred by a father who did not marry his daughter before she 
attained the age of puberty and therefore to the urgent necessity of 
getting a girl married before she attained that age. Although in the 
Nagpur case* advances for the marriage of a Hindu male minor would 
not be necessary, that is not the view generally held by the High Courts 
in India. The Patna High Court 4 dealt with a claim under 8. 68* 
Contract Act connected with the marriage of a Hindu male minor, and 
it was held that it was necessary. So did the Madras High Court.* In 
another Madras case 6 it is said that according to the Muhammadan 
practice and tradition, a girl was expected to be married as soon after 
she attained puberty as possible. In the present case 7 there is no doubt 
that the Courts below were right in holding that marriage was a necessity 
for a Muslim minor girl that would come within the purview of S. 6 4 , 
Contract Act, As on account of the plaintiff’s advancing the money 
the girl has been able to make a very good marriage with a well-to-do 
young man, it cannot be said that an expenditure of Rs. 3,000 is at all 
excessive and the plaintiffs are enrltled to recover the same from the 
parents of the girl. 

Lush on Husband and Wife, p. 334, Edn. 4, states that the term 
“necessaries” is ambiguous bearing different meanings according as to 
whether it is used as to goods supplied where the spouses are living 

1. Deputy Commissioner, Barabanki, v. L Madan Gopal , A. I. R. 1943 

Oudh, 1!9. 19« O. W, N. 561 = 204 I. C. 38: 18 Luck. 318 : 

19*2 A. W. R* C C. 343. 

2. Nandan Prasad, v. Ajudhia Prasad, 32 All. 325 : 5 l. C. 413* 

X TikilaJ, v. Kamakkand , 1. L R. 1940 Nag, 632 A. I. R. 1940 Nag. 
327- 193 I. C 178. 

4. KolicHaran Ram, v. Ram Devi Ram, 2 Pat. L. J. 627 : A. L R. 1917 

Pat. 332 : 42 L C. 963. 

5. Annamaiai, v. Mutfiuswami, l. L. R. 1939 Mad. 891: A. I. R- 

1939 Mad, 538 : 189 L C. 364. 

6. Mohaldin Tharaganar t v. Salnambu Ammal, L L R. 1941 Mad. 

760 : A. L R 1941 Mad. 582 : *98 L C. 870. 

7. Rafurna Btin v, A K . Sherfuddin , A. 1. R. 1947 Mad. 1# : 

59 M* L. W. 592 :1946-2 M. L. J. 305 : 1946 ML W. N. 673. 
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•part or living together. Hut he points out that there are certain 
“necessaries'* which are “necessaries" in all cases and says that a wife 
living with her husband has a right to assume his assent to her contracts 
for the purposes of obtaining medical advice* and adds as a husband 
is bound by law to provide the wife, with what is necessary to keep 
her in health, it would seem that If she has not the means she could 
obtain it even inspite of his dissent”. In England at Common Law 
originally the effect of coverture was the Incapacity of a married woman 
to enter into contract and any contract of married woman was altogether 
void against her husband. That strict common law doctrine was 
modified by exceptions in order to carry out the requirements of social 
life. One of such exceptions was that a married woman was enabled 
to enter into a contract as the agent of her husband and as such 
agent she could bind him. The Married Womens* Property Act 
of 1882 and 1891 made no changes in so far as the contract 
which the wife was entitled to make as agent on behalf of her 
husband, and the general principles which formerly applied to this 
class of contracts arc still applicable; sec Lush on Husband and Wife, 
Edn. 4, p. 298. A wife living with her husband in an ordinary way is 
entitled to pledge his credit for such necessaries as procuring medical 
advice ; See Lush, p. 299. In Dcbenham 1 it was held that an implied 
agency to buy necessaries is presumed when a,person dealing with a wife 
and seeking to charge her husband proves that the wife is living with her 
husband and managing the household affairs. The question whether a 
wife has authority to pledge her husband’s credit is to be treated as one 
of fact, upon the circumstances of each particular case whatever may be 
the presumption arising from any particular state of circumstances (see 
ifitd p, .ML In India the capacity ot a woman to contract is not affected 
hy her marriage either under the Hindu or the Mahomedan Law. There 
is no disability attached to a Hindu temale, married or unmarried, to 
preclude her from entering into a contract either on the ground of sex or 
coverture. In terms of S. 187, Contract Act, an Indian woman, when she 
enters into a contract with the consent or authority of her husband, is 
treated as his agent and her act is made binding on her husband; and in 
certain circumstances the law’ empowers her. even without his authority, 
to bind her husband by her contracts on the ground of necessity to pledge 
her husband's credit : sec the cases of Tim,* Kanshi Ram, 3 * and Gonuuhi.* 

1 Debcnham, v. Meliot , U880) ti A. C. 24 : SO L J. Q. B. IS5 : 
43 L. T. 673 : 29 W. R. 141. 

2. Puss. v. Mahadeo Prasad, 3 All. 122. 

3. Kanshi Ram, v.Ntsktt Shtdman , A. 1. R. 1929 Lah, 18 ; 116 L C. 

618 . 

4. LiomtfthL v. Aw Ammai, A. L R. 1933 Mad. 686 ; 56 Mai 964 : 

H6 I. C. 49. 
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Otherwise * married woman cannot bind her hatband without hit 
authority but the may be liable on her contract to the extent of her 
sfndhon property see the case of Natkubhm tihuiLti. * The person who 
deals with a married woman must plead and prove in what capacity she 
purported to enter into contract with him as an agent for her husband 
or as a principal on her own account. The plaintiff has to state clearly 
whether the suit was against the wife as the agent of her husband or as 
the principal. The plaintiff's remedy is alternative and cannot be made 
available against both the spouses ; sec Morel Brothers y In the present 
case the plaintiff contracted with the wife as a principal acting on her 
own account and not as an agent of her hu abend- Indeed S. 68, deals 
with the supply of necessaries but that is in respect of a person incapable 
of entering into a contract or “any one whom he is legally bound to 
support* 1 , i. e , the dependent of a person incompetent to contract. In 
the presenr case the husband was not Incompetent to contract and S. 68 
is inapplicable to him. As to S 70, it must be observed that this section 
cannot be availed of by a person who relies on an express contract as 
the plaintiff alleged to have entered into with the wife in this case. The 
husband never entered into the picture when the plaintiff settled the 
terms with her. Nor is there anything to show how the husband 
received any benefit, it is only actual benefit which will furnish a 
ground of action. If trie wife had been cured of her ailment completely, 
perhaps that circumstance might be material; but there is no evidence 
on the point. The husband cannot be held liable. 3 

4. Payment of inrer«st on the money advanced for the minor's 
necessaries;—It was conceded that the money which was advanced for 
the expenses of the partnership suir would come within the section 68, 
Contract Act, provided the money was properly expended for the 
purposes at the suit But it was contended that the creditor was 
entitled to, was the recovery oi the amounts which had been properly 
expended without interest. The English law and the Indian law with 
regard to contracts by minors are not the same and hence the position 
is to be considered in the light of the Contract Act, rather than in the 
light of English cases. While by reason of S. 1 1 of the Contract Act# a 
minor is incapable of contracting* S. 68 allows a person who has supplied 
a minor with necessaries to reimburse himself from the minor's property. 
It is contended that reimbursement must include the payment of 
interest, as otherwise a person who lends money to a minor and is not 

1. bJathubhai B fuidal, v. }avhtr Raiji * 1 Bom. 12K 

2. Morel Brothers & Co, Ltd, v. Earl of Westmorland* (1904) 1904 

A, C. 11 ; 73 L J. K. B. 93 : 89 L T. 702 : 52 W. R, 353. 

3. Kanhayalal Bisanda^af Bhiwapurkar, v, •Indarchandfi Hamirmalfi 

Sisodia, A. 1. R. 1947 Nag. 84 : 1946 N. L. J- 551 : 227 1. C 

58. 
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repaid for sn appreciable period of rime fuflfer* ton. He could. It U mid, 
only be reimbursed if he were repaid the principal together with the 
•mount he would have received if he had uae of the money. S. 32, 
Truata Act, wu here referred to. That section allows a trustee to 
reimburse himself out of the trust property all moneys expended by him 
fn*e» alia for the suppoit of the beneficiary. The section expressly 
provides that where he has paid the expenses out of his own pocket, he 
has a first charge upon the trust property for such expenses and interest. 
The three cases'''* in which Interest had been atlowed in respect of 
claims falling within S. 68 , Contract Act but in none of these cases, 
however, was the question of the right to interest raised. It was 
granted apparently as a matter of course. The question whether the 
word “reimburse" should he given the meaning is one of some difficulty, 
but In order to decide whether the creditor is entitled to 
Interest, It is not necessary to decide this particular question. 
Under the circumstances hr Is entitled to interest on the ground that 
Interest would be allowed by a Court of equity, The proviso contained 
In the Interest Act leaves It open to the Court to allow interest in any 
case in which interest would be allowed by a Court of equity ; Set the 
case of B. N Ry. Co.,* tn support of the view. That a Court of equity 
would allow interest in a case like the present one is to be gathered from 
this decision.* There a minor executed a deed to secure the repayment 
of moneys advanced to him for necessaries. When he came of age the 
lender sued to enforce his security Jessell M. R. held that he was not 
entitled to do so. but that he was entitled to have an account (1) for all 
moneys advanced to the minor before he attained majority and expended 
by him on necessaries or In paying debts incurred for necessaries ; (2) for 
an Inquiry whether any such sums had been repaid, and 137 for an order 
for repayment of the amounts found due with interest at 4 p. c . That 
case is analogous to the present case and therefore, it is held that the 
creditor to entitled to recover moneys advanced by him for the purpose 
of the litigation with Interest, hut at a fair rate. A fair rate would be 
the Court rate which to six per cent per annum.* 

1. Phalram, v. Aiyub Khan, A. I. R. 1927 All. 55: 9g f. c 657- 

49 AIL 52 : 24 A. L. J. 895. 

2. Srinath, v, Jagannath, A. I. R. 1930 All- 292: 126 I. C. 230- 

52 All. 391. 


3. Watkins, v. Dhunno Baboo, 7 Cal. 140 :8 C. LR. 433. 

4. B. N. Ry Co. Ltd, v. Ruuanfi Rcunji, A. I. R. 1938 P. C, 67 t 

173 I. C. 15: 65 1. A. 66 :1. L. R. (1938) 2 Cat 72 : 32 S. L. R. 
374 (P. C.) 

5. Martin, v. Gale, (1876) 4 Ch. D. 428 : 46 l.. 1. Ch. 84 36 L T 

357 : 25 W. R. 4C6. *' 

6. R. V. Raiarothna Chtawr, v. Shari Shaidt M ahboob Sahib. A, L R. 

1940 Mod. 106: 19)9 M. W. N. 798 : 50 kTl 4 W. 323 * 
I. L, R. 1940 Mod. 27: 1901. C. 101. ’ 
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5. bf minor *—An administrator of the estate of a 

a penon ia In no tense the guardian of the minor heir* of 

the d eceuci. If he sell* their property as their guardian, the sale would 

be altogether void, and S. 68, Contract Act, could not make such 

sale good. And the sale being void, It could not be ratified bv the minor.* 

6. Burdep of proof :—The minor was bound In respect of loans 
supplied to him for necessaries. These loans bind the minor at all 
times and do not fall within the category of contracts which are voidable. 
As Trevelyan points out at p. 198 on his work on Minority and aa the 
Privy Council observes in the case of Imambandi* that even in the case 
of s Mohamadan minor the mother has power to contract such loans 
for the minor although the mother is not the guardian. Consequently, 
sll that has to be seen in this case is whether the money was advanced 
for necessaries. Ordinarily, of courae, the burden of proving this would 
lie on the creditor. But here the minor after attaining majority and after 
having the accounts fully explained to him executed the promissory note 
in suit, thereby undertaking the full responsibility for these debts. Now 
a man does not undertake liability for debts which do not bind him. 
Consequently, ir can be assumed in case of person of full age that when 
he elects to assume responsibility for such debts, it must be because he 
has satisfied himself that he was liable for them. I herefore, the 
burden in such a case would shift to him to show that in tpite of his 
action and in spite of the ordinary presumption, he was mlstiken or 
there was some other reason for his doing so.* 

There was no evidence upon which the plaintiff could find that the 
moneys advanced for necessaries It w as never even pleaded by the 
plaintiff that this was so. He would have had to show not only that 
the moneys were to be expended on goods suitable to the condition in 
life of the infant but also that they were suitable to her actual 
requirements at the time of sale and delivery, seethe case of Nash.* 
It has been rightly contended that as any one who supplied necessaries 
to an infant is in the position of a legal creditor, so any one who advance* 
money to an infant for the purpose of procuring necessaries is entitled 
to stand in the position of a legal creditor : see the case of Lewis* but 
in this cate there is no evidence that these moneys were ever advanced 
for such a purpose. Moreover, there is no difficulty In holding that, 

~l. MsTnIji M«, v. Aung Myai, A. I. R. 1919 L. B. 53 : 50 I. C. 324 : 
9 L. B, R. 186 : 12 Bur. L. T. 27. 

2. Imambandi, v. MutsaM, A. 1. R. 1918 P. C. 11 : 47 l. C. 513 : 

451. A. 73 *45 Cal. 878 (P C.) 

3 Karim Khan MaJitab Khan, v. Jatkaran Gadadmal Marwadi, L L. R. 

1937 Nag. 458 . A. I. R. 1937 Nag. 390: 170 I. C. 543. 

4. Nash, v. Inman, (1908) 2 K. B. 1: 77 L J. K. B. 626 . 98 L. T. 

658 : 24T. L. R. 401: 52S J. 335. 

5. Lewis, v. Alleyne, (1888) 4T. L R. 560. 
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wfehfa the provisions of S. 68, Contract Act* money which vu used for 
rhe purpose of purchasing necessary articles was itself a necessary- But 
it is clear that, when a creditor desires to make use of the provisions of 
this section, the burden is upon him of proving that the articles supplied, 
or the advance made, to the minor were necessaries, and in this case, this 
waa not pleaded nor was any attempt made to prove it at the trial. 1 

In the case of necessaries supplied to an infant, the onus of proof 
lies on the creditor, as is explained in the case of Nash. 4 He has to show 
first that goods or the money which represents them are suitable to the 
condition in Ufe of the infant and “secondly that they are suitable to his 
actual requirements at rhe time; or in other words* that the infant has 
not got a supply from ocher sources” • This second proposition is also to be 
found in these English cases*'* 

69. A person who is interested in the payment of money 
which another is bound by law to pay, and 
dueby anotim inpsy- who therefore nays it, is entitled to be 

moot of which be »• 1 7 

tatmtttd. reimbursed by the other. 

Illustration. 

B holds In Bengal, on a lease granted by A, the The revenue payable by A 

to the Government being in amor, hi* land is advertised for talc by the Government. 
Under the revenue taw, the consequence of such sale will be the annulment of B's lease. 
B» to prevent the sale and the consequent annulment of his own lease, pays to the 
Government the sum due from A. A is bound to make good to B the amount so paid. 

Synopsis, 

1. Scope of S. 69. 6- “Interested in the payment” 

2. Scope of Ss, 69 & 70- under the provisions of the 

3. Scope of the section Sl “bound section & “lawfully” under the 

to restore” under the provisions provisions of S. 70. 

of S. 70. 7. “Bound by law to pay”. 

4* Cases falling under the provi* 8. "Entitled to be reimbursed”, 

tlons of the section and S. 70 9. Effect of voluntary payment 

are cognizable under the pro* 10. Suit for contribution, 
visions of $. 6 of the Small 11. The section is not restricted to 
Cause Court Act. personal liability. 

5* “Interested in the payment of 12. Limitation, 

money”. 

1. Daw Nyun, v. Mating Nyi Pu. A. I. R. 1938 Rang. 359 : 178 I. C. 

680. • 

2. Nash, v. Inman, ( 1908) 2 K. B. 1 : 77 L j. K. B. 626 : 98 L T. 

658 : 24 T. L, R. 401 : 52 S. J. 335. 

3. Sadasheo Batap, v. Krm Hiralal Ramgepal. A. I R. 1938 Nag. 65 : 

175 I. C. 149. 

4. Barnes, v. To** (1884) 13 Q. B. D. 410: 53 L. J, Q. B. 567 ; 

51 L. T. 292 : 33 W. R. 15 : 48 J. P. 664. 

5. Johntume. v. Marks, (1887) 19Q.B.D. 509. 57 LJ,Q.B.6t 

)5 W. R. 806. 
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1. cope of a. 69. The plaintiff cook wrongful possession of 
the property of hi* deceased brother* which by right was the inheritance of 
the defendant, who ultimately established her title and obtained 
possession While the plaintiff held possession he collected rents and 
paid the Government revenue on the property. The defendant recovered 
the rents from the tenants, and the plaintiff was obliged to refund the 
same, and he now sues defendant to recover the sum he paid on 
account of revenue. Held, 1 * 3 that the claim does not fall within the 
provisions of Ss, 69 and 70. The plaintiff was in wrongful possession 
of the defendant’s property, and paid the revenue for his own benefit 
and on his own account, and the fact that he has been a loser by 
his wrongful act* or that the defendant has been benefited by the 
payment he made, will give him no right of suit against her. This case* 
is very similar and supports the aforesaid view. 

No suit will lie on the facts of the present case under section (9 * 
That section only applies when one person pays money which another 
is bound to pay. Payment in law means payment to another person; 
and here Government has not paid the sura in question to any one, 
but has retained it all along, merely transferring it from one pocket 
to another. Further as Government is alleged to have paid the 
assessment to avert the risk of the land being sold for arrears of revenue, 
and such a sale could only take place under the orders of Government' 
There is doubt if Government had any such interest in paying the 
assessment on behalf of the mulgar as to come within S. 69 of the 
Contract Act * 

The appellant plaintiff has been able to establish no such relationship 
existing between him and the defendants as would justify the payment of 
the money which he now seeks to recover. It has been found by the 
Court below that the assignment made to him of the mortgagee rights 
of the defendants was fictitious and collusive, and consequently the 
judgment-creditors of the assignor, had a right to sell those morcMtc 
rights in execution of their decree. Section 69 or section 70 does not 
help the appellant. As regards section 69 a party who makes a payment 
on behalf of another, before he can recover the amount so paid must 
show chat he had an interest in making the payment. The Privy Council 
in dealing with the rights of parties making payments observed in this 
case 4 i—“It is not In every case in which a man has benefited by the 

1. Bind* Kuar, v. B honda Das. (1885) 7 All. 660: 5 A. W. N. 
(1885) 176. 

L Tiiuk Chand , v. Soudamini Dost, 4 Cal. 566. 

3. Secretary cf State /at India m Council , v. Fernandes, (1907) 30 

MacL 375 : 17 KL L. J, 337 ; 2 M, L T. 320. 

4. Ham Tuhul Singh, v. Bucswav Loll Sahoo , (1875) L&.2LA, l$L 
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money of another that an obligation to repay that money ariacs. The 
question la not to be determined by nice consideration! of what may be 
fair and proper according to the highest morality. To support such a 
•uit there must be an obligation express or Implied to repay. It is well 
settled that there Is no such obligation in the case of voluntary payment by 
A of B*s debt*. In the case of Chedilal 1 it was held that by the use of the 
word 'lawfully* in section 7i\ the Legislature had in contemplation cases 
In which a person held such a relation to another as either directly to 
create* or such as would justify the inference that by some act done for 
another person, the person so doing the act was entitled to look for 
compensation to the person for whom it was done. In the said 
Allahabad cue* it was also observed :—the plaintiffs as mere 
volunteers chose to put their hands into their pockets and to pay a sum 
of money, not for the defendants but for themselves, that was their own 
look out, and they cannot claim now the benefit of section 70. M 
Therefore, the payments made by the appellant was a purely voluntary 
payment, and possibly was made, with some sinister object . 9 

The plaintiff rests hla case on section 70, so it has to be seen whether 
it falls within the provisions of the section. The determination of this 
question must largely depend on the findings of fact- It has been found 
by the Court below that the plaintiff in making the two deposits did not 
intend to do no gratuitously, and that the defendants enjoy the benefit 
thereof* And seeing that the plaintiff in making those deposits acted 
with the approval of the Court, what he did was done lawfully The 
conditions of the section are thus satisfied. The terms of section 70 are 
unqueationably wide, bur applied with discretion they enable the Courts 
to do substantial justice in cases where it would be difficult to impute 
to the persons concerned relations actually created by contract. It is. 
however, especially incumbent on final Courts of fact to be guarded and 
circumspect in their conclusions and not to countenance acts or payments 
that are really officious, in this connection the caution enjoined in a 
Madras case 3 should be borne in mind. It was further held that the 
present case does not come within the purview of section 70. Under 
the law the cosharers tenants were not only jointly, but also severally, 
liable for the rent of the tenure. When, therefore, plaintiff made the 
deposit in Court, he did so in discharge of his own liablity for 
rent, and nor in satisfaction of a debt due by another. In apportioning 
liability between ccv-obligee* in a suit for contribution, which is eminently 
an equitable suit, regard must be had more to the real nature 

1 , Chedi Lai, v. Bhagwan D<ii, 11 All 234, 

2, Janki Prosod Singh, v. Baida* Prasad, (1908)30 AIL 167 : 1908 

A. W. N, 58 : 5 A. L J, 163, 

3, Venkata Vijaya Uopaiaraju, v, ftmmayya Pantutu, 22 Mad. 314, 
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of the debt, than to the decree founded on it. But apart from this, and 
notwithstanding the apparent generality of the language of section 70 it 
seems reasonable to presume that ft was not the intention of the 
Legislature that this section should be invoked where relief might be 
obtained under any other section of the Act, for instance, sections 43, 68, 
69, 70, 72, 146 and 222 (in cases oi implied agency). Nor it was the 
intention of the Legislature by this section to abrogate the weihcatahltshed 
and almost elementary rule of law that 4 it is not in every case in which a 
man has benefited by the money of another that an obligation to repay 
that money arises": See the following cases!'* in support of the view, 
A too liberal construction of the section would render the enactment 
contained in section 69 almost a surplusage, and the qualifying words 
"who is interested in the payment of the money*’ entirely nugatory. The 
particular rule embodied In section 69 would, on such hypothesis, be 
included in the more general. The dictum of this Court in the case of 
Smith 3 that this section includes the payment of money by another, is in 
conflict with that of the Madras High Court 4 and Is based upon a much 
too narrow interpretation of rhe words of section 69, has not including 
a case where a person who is bound to pay a certain sum of money is 
benefited by its payment by another. The words of the section are 
comprehensive enough to include such a case.* 

A pwtm was put up to sale in execution oi a decree against 
some of the painidtiTj. The tenure was first put up for sale 
subject to incumbrances hut, as the bids were too low, ir was advertised 
for sale free of incumbrances. Upon this, the plaintiff, a onc-anna 
sharer in a darnsat taluk under the poini, being under a bonafide 
apprehension that his interest was in danger, paid the decretal amount 
and prevented the sale of the pumi. He then sued the judgment-debtors 
for the amount paid by him. Held,* that this case 7 is, no doubt, an 
authority for the proposition that a person, who made a payment to 
save a sale, would not get the benefit of S. 69, unless his own Interest 
would actually affected by the sale. There is an important element tn 

1. Ram Tuhul Singh* v. Bisewwar Lall Sahoo, 2 L A. HI: 23 W, R. 

305. 

2. Rualxm Steam t hip Co, v, London Assurance, (1900) A. C. 6 (12). 

3. Smith, v. Dinoftoih M ookerjee, 12 Cal. 213,217. 

4. Damodata Mi idaliat, v. Secretary of ''late for India , 18 Mad. 88,92. 

5. Suchand Choral, v. Balaram M ardana* (1910) 33 Cal 1 . 6 LC, 810 . 

14 C. W. N. 945 ; 12 C. L. J. ^66. 

6. Kheura Naih Roy* v. Mahomed Uzir Viidaear, A. L R* 1914 CaL 

373 ; 19 C. L. J. 525 : 21 L C. 102. 

7. Raja Boikimco Nath Dey Bahadur, v. Udoy Chand M afa, 2 C L U 

311 . 
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thin cue which differentiates It from that It if found not only that 
plaintiff did in fact think that hh format was in jeopardy, but that the 
tenure waa first put up for sale subject to incumbrances, and then as the 
bids were too low, it waa advertised for sale free of incumbrances, and 
U was only then that plaintiff made the deposit. Whether the Court 
was right or not In advertising the tenure for sale free of incumbrances 
was a matter into which the plaintiff could hardly be expected to inquire. 
He would be quite justified in presuming that the Court’s order was a 
proper one and that if the amount were not paid, his interest would 
pass, in the circumstances, it may be said without question that he was 
interested In the payment. S. 70 also applies. It was found that the 
payment was not made gratuitously and that the patnidar enjoyed the 
benefit of ir. And in the words of lenkins, C. JL, in this case* “teeing 
that in making the deposit he acted with the approval of the Court, what 
he did was done lawfully'*. It was held further that in these 
circumstances, the plaintiffs had an interest in making the payment 
within the meaning of S, 69, Confmcr Act. There can also be no doubt 
that the defendants were bound by law ro pay the money. S. 6** is not 
only fully applicable but S, 70 also governs the case. There are clear 
findings of the fact to the effect thar the payment was not made 
gratuitously, and chat the defendants enjoyed the benefit thereof. 

A landlord is not entitled either under S. 69 or S. 70 to recover from 
his tenant the cost of sweepers and hhishtis employed under an order 
of the Municipal Ffoard to keep the premises clean. l.ioth the above 
sections do not apply.” 

The defendants along with the plaintiffs were liable to satisfy the 
judgment debt under a rent decree held by defendant 4. The decree 
was assigned to defendant V He was. under certain circumstances, 
entitled to execute the dectec, and It was not impossible that defendant 4 
might also he placed in a position to execute It by reassignment. 
Defendant ' did. as a matter v>t fact, take out execution of the decree. 
Under compulsion ot legal process, (he plaintiffs have satisfied that 
decree. Hie case is clearly covered bv , 70. Contract Act, and that 
defendants are liable ro he called upon by the plaintiffs to contribute. 
I he case is also covered by S. f> l > i* the plaintiffs were interested in the 
payment and were even hound bv bus to make it h is by reason of 
that payment that the deuce holder, who would otherwise have 
proceeded with execution has not enforced the decree. The view 
is supported by this decision 3 where die earlier decisions will be 

l- Moftendw i >ho%at r v tfnuh.m Mar dan a. 6 I, C. 810 38 Cal. 1. 

i, Nobin Chanda Bose . v > uddu Bcrfidi, A. L R. 1914 All 322 : 
12 A. L. J. 911:26 1 C. 77. 

y PankkabaU Chaudhtwxnt, v Momfwl SmgA, A. I. R. 1914 Cal. 338 : 
2i r e 207. 
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found reviewed* Whether 5. 09 or 70 is applied, it in clear that the 
plaintiffs are entitled to succeed, 

Defendants’ holding having been advertized for sale in execution of 
a rent decree against them, plaintiff deposited the decree amount into 
Court under S. 171 of the Bengal Tenancy Act, alleging that he was 
mortgagee in respect of the property and was. Therefore, interested in 
preventing the sale. The defendants objected that the alleged mortgage 
was a forgery and that plaintiff hud no interest* voidable on the sale', 
within the meaning of S. 171. i he Court, however, acceded the 
payment as the plaintiff was a mortgagee on the face of his deed of 
mortgage, reserving to parties right to fight out the other questions in a 
separate suit The plaintiff then sued on his mortgage and the suit was 
dismissed on the ground that the mortgage document was a concocted 
one. The present action Is tor recovery of the money deposited in 
Court. Held ,* that the plaintiff was nor a person having an ‘interest 
voidable under the sale’ within the meaning of S, 171 of the Bengal 
Tenancy Act and should not have been allowed to make the deposit. 
Then if is said chat the plaintiff comes within either S. 69 or 70 or 
perhaps both. In order to come within S. h9, the plaintiff must show 
that he is a person who is interested in the payment of the money which 
another was bound to pay or if he is to come within S 70 he must be 
a person who lawfully paid for the defendant not intending to do so 
gratuitously and that the defendant has enjoyed the benefit of such 
payment Having regard to the tacts of the case, he does nor come 
within cither, because the plaintiff was not interested in the payment 
within the meaning ot S. 69 nor was the payment 'lawful' within the 
meaning of S. 70- 

i hc plaintiff's father purchased certain property belonging to a 
co-sharer of defendants and the defendant’s property is also included in 
the ixitla issued to the plaintiff The plaintiff paid assessment on the 
entire holding and brought this suit to recover the assessment due on the 
defendants’ property. Held,* that so far as the personal liability of 
the defendants is concerned the plaintiff cannot claim to rnalu* the 
defendants so liable personally unless he can take advantage of S. 69 
or S. 70 of the Contract Act. Though in this case 4 there was an 
inclination to hold that S. 70 might he extended to cases like the present, 

h Rdjoni Kant* Chase, v. Rama Nath Roy , A. f. R. 1915 Cal. 310 : 
19 C. W\ N. 458.27 L C. 56 : 20 C. L. J. 200 

2, Panchkori Ghosh, v. Han Das fall. A* L R. 1916 Cal 497 : 34 l C. 

341 : 21 C W. N. 394 : 25 C. L. J. 325. 

3, Naraina v* Appu, A, I. R. 1916 Mad. 668 : 28 l C. 456. 

4, Gcgapothi Kristna Chendra Deo , v. Srinivasa ChaHu, A. 1. R. 1915 

Mad. 95: 20 L C 445. 



1286 


scops of a* 69. 


[ Cfcu V 


the trend of decisions hss gone the other way. See the esse of Raja of 
PUlapuram* In this connection. S.69 is clearly not applicable. These cases*'* 
decided merely that an assignee of a portion of the amount of the 
Government Revenue, who has not ptoved that the Government intended . 
to assign also their right to a charge on the lands in respect of which 
that revenue was payable, was not inclined to claim such a charge on 
those lands. They dkl not deal with the question whether if a person 
who owned one of two lands on both of which the Government revenue 
was jointly mad.*? s charge by Statute pays the whole revenue, he is or 
he is not entitled to claim contribution on the charge of the other land 
for the proportionate sum due by that land. 

It ts now settled that the only person who is personally hound to pay 
the tevenue to Government Is the registered holder, who is called the 
defaulter in the Revenue Recovery Act, and that co-owners or 
co-sharers who are not under any such obligation, though the 
Government revenue may be a charge on the lands in their holding. 
See this case - * in this connection. Payment of the revenue by the plaintiff 
could not give him a larger or higher right than what the Government 
had. Sec Ghose on Mortgage, p. 571, and Freeman on Co-tenancy, 
pages 254 and i4SF On this principle this Court has held in these two 
cases*'* that a person who pays the whole revenue to the Government 
under circumstances similar to the present case, is not entitled to a 
personal decree against the co-owners or co-sharers w ho were not under 
a personal obligation to pay to the Government. The observations in 
this case 7 were based on the assumption that all the co-owners or 
co*shirer« were liable personally to pay to the Government. Nor S. 70 
of the Contract Act hat any application to the present case. This case* 
has not been followed In Raja of Fiitapuram 1 in which all the previous 
cases were reviewed by Spencer, ]., and this case was followed in 

1. Raja of Piuapuram , v. Secretary of State, A. 1. R. 1915 Mad. 428 : 
25 1. C. 783. 

2* fCasttiri Gopala Atyangar, v. Ananthatam Tfiivai i. 26 Mad. 730. 

3. Second Appeal No. 2245 of 1912. 

4. Subramania Chetty, v. Mahalingaswami Swan, 33 Mad! 41 : 3 I. C. 

624. 

5. Pulhun/Wfajil A mmol Paruykyi, v. MangaleMwary Pullikan di Pakram 

Had, 36 Mad. 493 s 15 I. C. 262. 

6. Natam Pai, v. Appu, A. I. R. 1916 Mad. 668 : 28 I. C. 456. 

7. Rajah of Vixiana&am, v. Setncherata Someukhararaz, 26 Mad. 

686 . 

8. Gajapatki Kristna Chandra Deo Garv, v. SrMveaa Charlie, A. I. R. 

1915 Mad. 95 * 25 t. C. 783. 
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Nanun Pat* by Sadaatva Aiyar, J., who was himself a party to the 
decision o i Gajapalhi Kristna Chendra Dr a Garw.* Tne case of YogomW* 
in also to the same effect. It is clear that the person who is interested 
in the payment mentioned in S. 6^ most be a person who as between 
himself and the defendant was not bound to pay though the 
defendant may he under an obligation ro pav a third party. Set the 
following two cases 4 "* in this connection. Whether the basis 
of $. 69 is the Common Law action of “money paid at the defendant's 
request*’ or the equitable doctrine of subrogation does not much 
matter as the plaintiff can in either case recover only from the 
person ultimately liable. (See the case of Mou/e,* per Cockburn, C. J. % 
citing Leake ; Sheldon on Subrogation, p. 15, S, ll). In this case, If the 
plaintiff and the 1st defendant were the only two persons who had an 
interest in the property, and if the plaintiff had paid the whole of the 
Government revenue, he could not have recovered more than the share 
payable on account of the property in the hands of the defendant. Is 
the plaintiff also entitled to recover from the 1st defendant the propor¬ 
tionate share of the revenue payable on account of the properties in the 
hands of 6th defendant, because the plaintiff is not the person liable to 
pay that sum ? If the plaintiff is allowed to recover from the lsjt 
defendant the amount payable both on account of the properties In his 
hands and in the hands of the 6th defendant, unless the first defendant 
is in his turn subrogated to the rights of rhe plaintiff (which is more 
than doubtful), the first defendant would have been compelled to pay 
the amount reallv payable by the 6th defendant ; that would be unfair. 
The present suit is a suit for contribution and it was of course necessary 
to make all persons who are liable to contribute, whether personally or 
out of their properties, parties, in order to fix the proportionate amount 
which each person was ultimately bound to pay. If S. 6^ applies to a 
suit for contributionf it may be that no effective relief could be given 
against all the parties so as to dispose of all matters in controversy and 
avoid multiplicity of suits. In the case of Futteh Aft 7 it was doubted 
whether a suit for contributions comes within the scope of S. 69. “The 
person interested in the payment of money” must be a person who is 
not himself bound to pay the whole or any portion of the amount. It 

K Narain Pai, v. Appu, A 1. R, 1916 Mad. 668 ; 28 l. C. 456. 

2. Gajapalhi Krishna Chendra Deo Garu , v. Srinivasa Charlu, A. i R. 
1915 Mad. 95: 25 1. C. 783. 

3* Yogambal Boyee Ammani Ammal, v. Naina PiUai M atkayar, 33 
Mad. 15 : 3 I. C. 110. 

4. Mangalathammal, v. Natayanasurami A iyar t 30 Mad. 461. 

5. ManJndra Chandra Sandy » v. Jamahir Kutnari, 32 Cal. 643. 

6. Maide* v. Garrett, (1852) 7 Ex. 101 : 41 L ]. Ex. 62. 

7. Futteh Alt, v. Gunganalh Roy, 8 Cal. 113* 



12*8 aeon os a. 69 { Ch. V 

I* to be noted that there «fe express provisions in the Contract Act fot 
contribution in the case* of joint promisors and cosureties. (S. 43, 
clause 2, and Ss. 146 and 147) Therefore, S. 69 does not apply to a 
suit for contribution at all. 4 

The plaintiff was a midgenl tenant of defendant. For the arrears of 
revenue due by the defendant on another portion of the patta land the 
crop in the possession of the plaintiff was attached. The plaintiff paid 
the money and sued to recover It from the defendant. Htld, p that the 
attachment was of the crop raised on one portion of the land Included 
in the potto for an art ear under the paua . It was, therefore, legal and 
the application ofS, 69 of the Indian Contract Act was justified. If 
the attachment was found to be illegal, the plaintiff was not entitled to 
succeed, that is, S. 69 of the Contract Act will not be applicable in that 
contingency. 

The plaintiff Is the owner of premises and the defendant was his 
tenant and occupier of the said premises. In the lease that was produced 
there was a stipulation ro the effect that rhe consolidated rate should 
be paid in full by the tenant occupier. Held,* that in view of the 
provisions of S. 228 of the Calcurta Municipal Act, which make rhe 
consolidated rate a first charge upon the building or land in question, 
it is clear that the plaintiff is a person who under the provisions of S. 6°, 
Contract Act, is interested in the payment of this money. The defendant 
has made it clear that he did not in fact intend to pay; if the plaintiff 
has paid it, he is clearly entitled to be reimbursed. In other words 
S. 69 or $. 70, Contract Act is applicable, the plaintiff not having made 
this payment with the intention of doing so gratuitously is entitled ro 
recover from rhe defendant the payments actually made in so far as 
such payments should have been made by the defendant. 

T he following two cases are of no assistance in deciding the present: 
In the first one 4 the sale was being made of the interest of the zamindar 
under the Public Demands Recovery Act and rhe payment by the putnidar 
was not deemed to be a payment made by a person having an interest in 
the payment, as the putni by reason of the sale of the Interest of the 
putnidar could not be effected in any way. So is the case with the 

1. Venkata Simhadri }agapatira/u, v. Sri Lahkmi *Nrusimha Ro opa 
Sadrusannama A rad D ugarazu Dahhina Kavaia Dugarazu, 
A. L R> 1916 Mad. 980 M I. C. 255 : 39 Mad. 795 : 29 M, L ]. 
639 : 2 M. L W. 1046 : 18 M. L. T. 464. 

L Lokshmi Ammo, v. Venkappa UUura, A. I R. 1916 Mad. 1167 s 
3* I. C. 234. 1915 M W. N. 643. 

3, Bhudar Mol-Rom Chandra Mam-ari, v, Sw N atayan Manaar, 
A . L R< 1918 Cat 75. 45 I C. 669. 

4. R«a Baihmu> Dty Bahadur , v. Uday Ch and Matt, 2 C. L }. 31L, 
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second one 1 2 because the finding made there was that the mortgage was 
a fictitious one and the person claiming under a fictitious deed could 
neither be called interested In the payment of the money within the 
meaning of S. 69. nor was the payment lawful within the meaning of 
S. ?0, Contract Act. But when one comes to the case of a daipatnidar 
of a share of a putni making a payment of the whole rent due on the 
putnt, on the ground that the darpatni dar's interest in the property is 
liable to be or may be destroyed if the property is brought to sale, it 
seems that this is a totally different case and such a payment falls within 
the terms of both S*. 69 and 7d, Contract Act. The present darpatnidar 
was clearly interested In the payment of the money because, if the 
money was not paid, the putni was liable to be destroyed and with it 
would go the darputni . Obviously the putnidar was bound by law to 
pay the rent due to the zamindar \ hat seems dearly to bring the case 
within the terms of $. 70 of that Act, because it is quite clear in a case 
of this nature that the darputmdar did not intend to act gratuitously 
when he paid the rent of the puim and the payment was a lawful one 
without doubt, because it was made by depositing the money in Court 
and the present plaintiff has in fact enjoyed the benefit of that because it 
is not his case that anybody else except the darputnidar paid the rent 
that he owed to the landlord. Therefore, it seems dear that the 
payment comes within the terms of both Ss- 69 and 70, Contract Act.* 

Certain property which wa* under mortgage was sold to the 
defendant, and a part of the consideration was left in his hands to pay 
off the mortgage. Plaintiff brought a suit for pre-emption in respect of 
the property and obtained a decree which direcred him to deposit the 
full sale price in Court. The whole of the money was withdrawn by the 
defendant who never discharged the mortgage or any part of it. The 
mortgagee brought a suit to recover the mortgage amount and the 
plaintiff paid it in order to save the property The plaintiff then brought 
a suit to recover the amount paid by him from the defendant. Held, 3 
that the suit was not maintainable as there was no contractual liability 
between the plaintiff and defendant nor was there that liability which the 
law' implies under certain circumstances, for instance, where one man is 
compelled to pay money for which another is legally liable. S. 69 clearly 
is not applicable to the circumstances of the present case. 

1. PancKfcon Ghosh, v. Hav Das lau t A. 1. R. 1916 CaL 49? ; 

21 C W. N. 394 : 25 C. L I. 325 : 34 L C. 341. 

2. Rajani Kama Mandat, v. Lai Muhammad Sirdar, A. L R. 1918 

CaL 636 ; 41 i. C. 242 : 2i C. W. N. 628. 

X R am Richha Prasad Tiwari, v. Ragfusnatk Prasad Tew an, A. [, R* 
1918 All 379: 46 L C* 83: 16 A* L ). 53L 
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A mortgagee can recover a payment of revenue to save land from 
being acrid to dear from a Calcutta caee. * Reference may also be made to 
the Privy Council case. ■ It to true that by virtue of O 34, R 2 an£ 4, 
C P- Code when the mortgage to being finally adjutted the mortgagee 
may add the revenue paid to save the land and similar payments In order 
to get a charge on the mortgaged property, to secure repayment of them ; 
but rheae rules in no way bar Ss. 69 and 70, Contract Act. and there to 
no doubt that S. 69 or S. 70 must apply to the present case. It to not 
necessary that the mortgagee should himself pay the revenue personally 
for applicability of Sa. 69 and 70. It to enough if some body pays it on 
hto behalf,* 

The plaintiff had a decree against the defendant and In execution of 
the decree he brought to sale some tnmmdcm shares of the defendant. 
The auction sale took place on 21-5-15 and the pla Inti ff pur chaaed the 
shares and the sale was confirmed in favour of the plaintiff on 
24-6-29. Subsequent to that date on 25-7-29, the plaintiff 
paid Rs. 128-5-0 ;ts the revenue due for the current rabi kite 
of 1 H6F. It to true that the revenue fell due on 15th May 1929, but 
the period of the robi of 1336 F extended upto 30th June i929. The 
case for the p'ainriff is based on the provisions of Sa. 69 & 70, Contract 
Act. Both these sections involve the supposition that on the date of 
payment, 25-7-29, the defendant was bound to pay the land revenue. 
Held,* that under the provision of S. 142. Land Revenue Act, 3 of 1901 
the plaintiff became liable for the arrears of revenue in question apart 
from his liability from the fact that he acquired it during the currency 
of the period in question. It Is probable that the intention of the 
present Act, to that Covernment should realize arrears of land revenue 
from the people who are actually in possession and that it to not 
desirable that iiovernment Officials should endeavour to realize arrears 
from people who nave lost possession. The plaintiff himself was the 
decree-holder and he should have made himself acquainted with the 
facts of whether the land revenue had been paid or not If there was a 
liability It was hto duty to notify thar liability in the sa>e proclamation. 
Therefore no case has been made out for the appellant-plaintiff. 

In order to apply S. 69, as it was put in a Calcutta case* it is 
emential that there should be firstly a person who to hound by law to 

1. Bindubaihmi Dam, v. Hatendra Lai Roy, 25 Cal, 305 : 2 C. W N 

150, 

2, Dafehina Mohan Roy, v. Suroda Mohan Roy, 21 Cal. 142 : 20 I. A 

160 • 6 Sir. 366 (P. C.) 

3. Ma Mya May, v. Via Lon, V i. R *933 Rang. 112 : 144 I. C. 392 

4, Chad* LaL v. Mt. Insist Megans. A. 1 R. 1934 AIL 712 : 18 R D 

254: 15 L R. V Rev. 414 : 1934 AIL L. R. 841 . 151 1. O. 35l/ 

5* EMortgage and Agmc* Co, LuL v„ Muhammad Fdtlul Kanm. 

A. I. 1C \916 C«L 385 90 L C\ 851 . 52 Cal 914 ; 41 CLi 
$71. 
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make • certain payment* secondly another person who la interested in 
Mich payment being made* and thirdly a payment by such last-mentioned 
person* The question whether the person on whoae behalf the 
payment waa made was interested in having made the payment does not 
arise. The decisions In taeae two cases 1 -* may be distinguished on the 
ground chat in those cases the person who claimed to be recouped 
under ?♦ 69, Contract Act, had chosen to purchase the property knowing 
that a charge existed on that property and obtained in consequence 
the property at a cheaper price than he would have otherwise obtained 
it* Where mortgagors are bound in law to pay land-revenue and the 
mortgagees being interested in such payment actually pay it to save the 
property, the mortgagees are entitled to be recouped under S 69, 
Contract Act 5 * 

The Plaintiffs had obtained a final decree for foreclosure in respect 
ol a malik makbuza field and took possession of the field. The lambardar 
of the village in which the field was situated filed a suit against the 
plaintiffs’ mortgagor for recovering the revenue due on account of the 
field and obtained a decree, He attached the field and had it proclaimed 
for sale. In order to avert the sale the plaintiffs paid off his decree. 
They filed the suit against their erstwhile mortgagor for reimbursement 
which they had to pay to the latnbjrd.zr for averting his sale. They 
founded their cui n on Ss. 69 70. Contract Act. The question Is 

whether either S. 69 or S. 70 or both sustain the plaintiffs claim. It 
cannot be disputed that the plaintiff was interested in paying off the 
decree for the reason rhat he had to avert the sale 
of the field which later on became his property. Held. 1 * that in the coie 
of AnandakishoTc, 5 however, it was held that the section 69 applies to 
suits for contribution even where both the plaintiff and the defendant 
were liable tor the money paid by the plaintiff. The question came up 
for consideration in these cases*' 17 before the late Court of the Judicial 

1. Rangalal Sahu, v. Kali Shankar„ A- 1. R- 1924 Pat. 235 : 77 1 C. 

73 : 2 Pat. 890. 

2. hianindra Nandy , v. Jamahtr Kutnan, 32 Cal. 613 9 C W. N. 670. 

3. Balwantrao, v, Tulsa Pandhannath Dam, A. 1. R. 1937 Nag. 225’* 

171 I. C. 740. 

4. Muiabai, v. Balakdas Bfiagwat Pros had, A. I. R 1938 Nag. 459 ; 

178 l. C. 485. 

5* \nadakishou Chaudhuri , v. Pancku Kapali, A* 1. R. 1934 Cal. 

709 : 152 L G >10 : 61 Cal. 864.59 C L- J. 423 ; 38C W. N. 

758. 

6. Vuhram, v. Fannalal, A. L R* 1957 Nag. 152 : 169 i. C. 298 : 

20 N* L J, 73. 

7. SourtttiMi, v. Nanfidai, A. i. R. 1934 Nag. 84 : 148 I. C. 815: 

30 N. L R. 148. 
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Commissioner, Central Provinces. In ft Calcutta case* «Uo the quertfoa 
w«s whether a proprietor who ptidl in full lend revenue assessed on hli 
village Including some sir and khudkast land which was in possession of 
the defendants could under S. 69, Contract Act, recover it from the 
latter. The contention was raised on behalf of the defendants that since 
the plaintiffs were bound in law to par the land revenue assessed on the 
village including the sit and khudkati lands, they were not entitled to the 
benefit of S. 69* Contract Act. It was held that the provisions of the 
section come into operation when two conditions are fulfilled. They 
were stared to be :( U intrist liability to pay, and ( 2 ) its discharge by a 
person interested to pay. That means that a person Is entitled to Invoke 
S. 69 tf he was interested in the payment* notwithstanding that he was 
also legally liable to pay. In Sawitribai,” a decree declaring a charge on 
some property for maintenance was sought to be enforced against the 
property which had been mortgaged and the mortgagees who paid the 
maintenance decree, were held entitled to reimbursement under 3. 69 or 
S. 70, Contract Ace. The reasoning was that the mortgagees were not 
personally bound to pay but that they were only interested in paying it to 
avert a sale of the property mortgaged to them. In the case of Balwamrao* 
Pollock,distinguished these two cases 4 '* on the ground that in those 
cases the persons who claimed to be recouped under S. 69, had chosen to 
purchase the property with knowledge of an existing charge on that 
property, and obtained, in consequence, the property at a cheaper rate. It 
was remarked that there was no reason why a person legally bound to pay 
should be held to be not a person who is interested In the payment. 
This view can be safely accepted It is true that a mortgagee is liable to 
pay the arrears of land revenue hut that does not exempt the mortgagor 
from the obligation to pay for the period during which he enjoyed the 
profits of the land The Im^Uity laid on the mortgagee is not personal 
He may pay tf he wishes to save his mortgaged property from sale. The 
Intention of the legislature In laying that obligation on the mortgagee is 
to make him eligible to pay. It only gives him an opportunity to pay 
which he may or may not avail htmself of. The liability of the 

1. Ana dakJshou Chauduri, v. Panchu KapjJi t A. 1. R. 1934 Cal 

709 : 252 l a 5J0 : 61 Cal .464 : 59 C. L. J. 421. 38 C W. N* 
758. 

2, Sauurffaw, v. Nanhelai, A. I. R- 19)4 Nag. 84 : 148 L C. 815; 

» NL L R. 148. 

X Bakvanttm, v, Tulsa PandJiartnaik, A l R* 1937 Nag. 225 : 

17 i 1. C. 740. 

4, Manitoba Chandra Nandy, v. Jamahit Kumari , (1905) 32 Cal. 643 * 

9 C\ W. N. 67a 

1 Rmgial Sofas, v. Kofi Shankar, A l R. 1924 Pat. 235 : 77 L C. 

7'» 2 Pat. 890. 
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defaulting holder of the Und to more comprehend*. Under S 128, 
C. P. Land Revenue Act, an arrear payable to Government it recoverable 
by arrear and detention of the defaulter or hi* imprisonment in civil jail 
or by attachment and tale of his moveable property or immoveable 
property orher than the land in respect of which the arrear has accrued. 
1 hua the remedies against the defaulter are not restricted merely to 
selling the land In respect of which arrear has accrued. It is evident, 
therefore, that aa between a defaulting landholder and his mortgagee the 
former is personally bound to pay and this initial liability does not cease 
because, to protect his security, the mortgagee pays off the arrear. 
Moreover, S. 125 (Proviso) Land Revenue Act, does not override 
i>. 65 lb), T. P. Act, which lays on the mortgsgor, so long as the 
mortgagee to not in possession of the mortgaged property, the duty of 
paying all public charges accruing due in respect of the property. A* 
between the mortgagee and the mortgagor rhe latter was primarily bound 
to pay the arrear and when the mortgagee paid off the arrear he was 
discharging the mortgagor’s obligation with a view to protect his own 
Interest The case, therefore, clearly falls under S. 69, Contract Act. 

There were two pstnis which were held in the following manner; 
plalntiff-onr-third; defendants 2 to 10-one-thlrd; defendants 11 to 
Krone-third. Defendant 1 had a darpatni under defendants 2 to 10 
Defendants 2 to !0 had a darpami under defendants 11 to 16 and 
defendant 1 had a repatni under them. There were the usual 
terms in the leases to the effect that the darpa mida r ind the 
ifpamidur would pay one-third of the pami rent to rhe tamindar. 
In order to save the patnii from being brought to sale the plaintiff 
paid the whole of the amount due and then instituted the present 
suit for contribution. The plaintiff obtained a decree against all 
the defendants but it was rather stultified by a direction that he could 
realize the decretal amount from defendant I alone. Held,' that 
defendant l to not one of the patnidau jointly liable with the plaintiff for 
the payment of the palni rent. He cannot, therefore, be made liable to 
contribute, unless the rammdar is entitled to sue him on the contracts to 
which he (the tpnundar) was a stranger. It appears now to be well 
settled that ordinarily such a stTanger cannot sue. The only opinion to 
the contrary to In the case of Khirodt.* That opinion has been considered 
amongst others in the t olio wing cases®- 4 and has been frequently dissented 


1 . 


Biraj Krishna Mukherfee, v. Puma Chandra Jrivedy, A. 1. R. 1919 
Cat 645: 41 C. W. N. 831: 69 C L. J. 550: l L. R. 193M 
Cal 226. 

Khirade Bthari Dull, v. Man Gobinda, A. I. R. 1934 Cal. 682 t 
152 1. C. 351: 61 Cal. 841 : 38 C. W. N. 682. 

K. C. Muiharjee. v. Kiton Chandra, 42 C W. N. 1212. 

Diana Board, Maldha v. Chandra Ketu N arayan Singh, A. L R. 
1937 Cal. 625 1 175 L C. 929 : 41G W. N. 1008: L L. R. (1937) 
2 CaL 698 : 66 G L J. 373. ' " 
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from. Even according to the cate of Jtban 1 the contention mutt be 
overruled that defendant i was liable to contribute because the Xfanindat 
would be entitled to tue him on the contracts, h was contended that 
S. 69. Contract Act. doea not apply, firstly, because it hat no application 
to contractual obligation*, and secondly, because the suit is not one for 
reimbursement but one for contribution. It would be very difficult to 
•ay that in no conceivable circumstances could the section apply to 
contractual obligations. Such an Interpretation would undoubtedly 
limit the usefulness of the section and lead to most illogical results. For 
example, it would follow that, while a painidat who paid the land 
revenue, would be entitled to claim reimbursement from a tomindar, no 
such right would accrue to a flaipatnidat who paid the patni rent. Such 
a distinction would be quite unreasonable and it has been held in 
the esae of Rafani Kanta 9 that in tuch circumstances the daipainidai is 
entitled to claim reimbursement. In support of the applicability 

of S. 69, reliance was placed on this Bombay case. 3 The facts 

as accurately reported in the head-note are as follows:—“K. who 

owned considerable property, gave a portion of it to hU daughter’s 
husband (plaintiff) in 1878. the deed of gift expressly providing 

that K undertook to pay the judi in respect of the portion. In 

1902, K made • gift of the residue of his property to B, the gift deed 

containing special reference to the previous gift of 1878 and enjoining 
the donee to act according to rhat gift. The judi was regularly paid 

by K first and B afterwards. In 190S, B in his turn made a gift of the 

property to the defendant; the deed of gift tn this cate contained a 
reference to the gift of 1878 but it contained no worda requiring the 
donee defendant to abide by the terms of that gift. The defendant 
having failed to pay the judi to Government, the plaintiff was required 
to pay it. He sued to recover the amount from the defendant.” Now, 
It is perfectly true that the learned iudges found It very difficult to say 
that the defendant was liable to pay. But having once reached rhat 
conclusion they easily found that S- 69, Contract Act, applied to the 
case. The decision is undoubtedly an authority for the proposition that 
the section applies to contractual obligations A similar view was taken 
In a previons case of this Court 4 and the same view is taken at present 
also and dissent i* expressed from the view taken In the Madras case. 4 

I- Jiban Krishna Mullfcic, v, Nirupama Gupta, A. 1. R. 1926Cal 
1009 ; 96 I. C. 846 : 53 Cal. 922 : 30 C. W. N. 812. 

2. Raimi Kanta. v. Lai Mahommad, A. L R. 1918 CaL 636 : 411. C 
242 : 21 C. W. N. 628. 

•3. Somashastri VbhuMnathshastri, v. Swamirao Kashfnath, A. I. R. 
1917 Bom. 55 : 43 I. C. 482 : 42 Bom. ®3 :19 Bom. L. R. 939. 

4 . Mothooranath Chuttopadhya, v. Krista Kumar Ghost, 4 CaL 369. 

5. Ksawhjthapatham PKW, v. Palamaial PiUai, A. L R. 1918 Mad. 

1012 : 39 L C. 405.32 M. L J. 347. 
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Turning to the fact* of the present cue, it it clear that the darpatni 
and HpatM leases are not within the terms of the section. Before it can 
be said that defendant 1 is bound by law to pay a portion erf the patni 
rent* it must be shown that he could hr compelled to do so. As already 
held the zammdar is not entitled to recover it from him. What 
defendant 2 is bound by law to pay in the darpatni and upatni rent. 
The stipulation with regard to the payment of a portion of the 
patni rent at the tammdaf’s cutchery merely provides a particular 
method for the payment of a portion of what is due from 
him to his own immediate superior. In view of these provisions, 
the receipt from the z&nindar will amount to a valid discharge 
pro umto of the darpatni and sepcztni rents. In these circumstances, 
it cannot be said with any show of reason that defendant ! wts 
bound by law to pay any portion of the patni rent The second 
question is whether S. 69 applies to contribution suits. Here again, the 
decisions are not uniform, but the better opinion is that it does not. 
Contribution and reimbursement are really totally different things. The 
word "interested in the payment of money” seems to imply that the < 
person so interested is not the person liable. It would clearly be an 
understatement and misleading to say that a person is interested in the 
payment of his own debts. The illustration clearly applies not to con¬ 
tribution but to reimbursement and the use of the word "reimbursement* 
in the section Itself points to the same conclusion. There remains the 
applicability of S. 70 which cannot apply. The plaintiff was personally 
liable for the whole of the patni rent. When he paid it, he was doing 
so primarily on hts own behalf. On the other hand, the defendant l 
was not liable at all. As the plaintiff was himself personally liable, no 
question of acting on behalf of the defendant i or of acting gratuitously 
can possibly arise. Any benefit which defendant I might derive from 
the payment would be purely subsidiary to the benefit which the plaintiff 
waa conferring upon himself. The defendant 1 would also still be liable 
to his own Immediate landlord. Reference may be made to the decision 
in Jiban Krishna MuKick*s cate 1 where A. a patnidar , created a darpatni 
in favour of B for Rs. 244 per annum. B created a sepatni by an 
instrument In favout of C for R», 344 per annum out of which Rs. 244 
was to be paid to A for the darpatni rent and Rs. 100 was to be paid to 
B, the darpotnidar, C paid to A for some time and then fell into arrears. 

A sued C for rent. It was further observed as follows: Applying the 
equitable rule to the facts of this case, it is clear from a consideration 
of the terms of the instrument by which the sepamt was created that 
the instrument was not executed for the benefit of the plaintiff In 
any sense and that so fir as the plaintiff was concerned* the only effect 

1* Jiban Krishna MuUfck, v. Nhvpama Gupta, A. L R. 1926 Cat 
1009 :96 L G 846; 53 CaL 922 : 33 C. W. N. 812. 
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of the instrument was chit the upatnidar agreed with the darpamidai 
to per to the plaintiff u a nominee of che darpamiiar • portion of the 
rent due under the sepatni. The equitable rule should only be applied 
In me met and under exceptional circumstances and can have no 
application in a case such as the one under appeal Then again the 
plaintiff has instituted the present suit for contribution. Mutuality 
is said to be the teat of contribution. In a previous case of this 
Court 1 che proposition of taw has been formulated in the 
following terms i- "As pointed out in the Oxford Dictionary (VoL 2, 
p. 923) contribution signifies payment by each of the parties Interested 
in his share in any common liability. Consequently, an action for 
contribution is a suit brought by one of such parties who has discharged 
the liability common to them all to compel the others to make good 
their sharcs-Mutualtey is the test of contribution, if A and B are 
jointly liable for a sum of money, and A alone satisfies the whole debt, 
he is entitled to call upon B to contribute to the extent of his 
proportionate share, and converaely, if B alone pays the whole debt, he 
is entitled to call upon A to contribute". Applying these tests in the 
present suit defendant J cannot be called upon to contribute. 

The party's interest in making che payment must be on the date of 
payment. In *bis case, on 23rd February 1939, (when payment was 
made), there was neither privity of contract or estate between the 
second plaintiff and any of the defendants. As the original contract 
of sale is not assigned to them, their rights are only against plaintiff 1 
and nothing more* They have a right to sue plaintiff i either for 
specific performance or for damages. The various decisions considered 
under S. 69, Contract Act, show that that the party making the payment 
must have a contract to pay, or interest— present, future or contingent— 
in the property. * 

2. Scopes of da. 69 fit 70,—There was no provision in the 
contract of sale by which the vendor covenanted to recoup the vendee 
for any payment he might have to make for arrears of revenue, and no 
relations existed between them from which any obligation of the 
character mentioned in Ss. 69 and 70 could bo implied as attaching to 
the vendor.* 

It Is clear that the respondents were bound to pay the revenue which 
the appellant hu paid. It seems that he was interested in its psyment. 
It Is true that if the ‘'separated" share had been sold under S. 13 of the 

1. Sotytf Bhutan, v. Krishna Kali, A. L R. 1915 CaL 278: 24 L C. 

259 : 20C L ), 196 : 18 C. W. N. 1308. 

2, Stole flf Gonol, v. Gavfndntm Sehsaria, A. 1. R. 1945 Bom. 187: 

46 B, L R. 822. 

X Os# Muhammad, v. Sanjad Ahmad , (1883) 6 All 67 ; 3 A. W. N. 
(1883), 210. 
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Sole Law for the amort of revenue due upon It, the appellant's putoi 
right* would not have been affected by that sale. But If the entire 
estate had been put up to sale under S. 14, the appellant's putai would 
have been avoided by such sale. Therefore, although in consequence of 
the respondent's non-payment of the revenue, the risk to the appellant’s 
putm was somewhat remote, still it cannot be denied that he had some 
Interest In paying it. It has been said that if payments under the 
circumstances of the present case are recoverable under S. 69, 
mischievous consequences would follow; because, as soon as 
a tenant committed a default in the payment of his rent, any 
under-tenant of his would be competent to drag him into Court by 
making the payment himself. But S. 69 only applies to payments made 
bona fide for the' protection of one's own interest. A person may be 
interested in the payment* but in making the payment if he is not 
actuated by the motive of protecting his own interest, he cannot 
recover under S. 69. See the Bombay case 1 in this connection. If this 
construction of S. 69 be correct, the mischievous result apprehended 
would not arise. Men do not readily pay another's debts, and if an 
under-tenant undeT the circumstances mentioned above, believing that 
it is his interest to liquidate the arrears of the rent of his superior tenant, 
does make the payment, there is no real hardship to the latter in being 
called upon by the former to reimburse him- The present case, therefore, 
falls under S. 69. The lower Courts are in error in coming to the 
conclusion that the provisions of S. 70 of the Indian Contract Act and 
S. 9 of the Sale Law arc not applicable to the facts of the present case. 
It has been contended that the word “does" in 5- 70 does not include 
payment of money. This contention is negatived by the decision of the 
Bombay High Court 1 already cited, and is contrary to the view expressed 
by the Allahabad High Court'* and by a Division Bench of this Court." 
This contention is chiefly based upon the argument that if the word 
“does’* in S. 70 did include payment of money, S. 69 would be wholly 
unnecessary But this would not be so, because there may be cases In 
which a person who is bound to pay a certain sum of money would not 
be necessarily benefited by its payment by another. Such a case would 
not fait under S. 70 but under S. 69. The lower Court says that it has 
not been shown that the respondents have been benefited by the 
payments made by the appellant. But a person who enjoys the profits 
of a property burdened with the payment of certain taxes is surely 
benefited by one who pays those taxes for him. * 

1. Desdi Himaismg/i Joravaumfiji, v, Bhavabhai Kajabhai, 4 Bom. 

643 ( 652 ), 

2. Nath Prasad, v. B aij Naih s 3 AIL 66. 

3. NabJ* Krishna Base, v. Mon M ohu Bose, 7 CaL 573. 

4 Smith, v. Dbtanath Module, US&5) 12 CoL 213. 
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The decree which wee obtained by M wa» not a decree under or In 
respect of which any tegal obligation or liability rested upon these 
present plaintiffs, except in to far as they were called upon to pay their 
own com In the Courts below, and that no other leptl liability or 
obligation was Imposed by that decree upon them. It is true that as 
regards these present defendants, there was a tegal liability or obligation, 
but for the purpose of applying the provisions of S. 69 of the Contract 
Act, it is Essential that there should be first a person who is bound by 
law to make a certain payment, secondly, another person who is 
interested in such payment being made, and thirdly, a payment by such 
last mentioned person. In this particular case, there was no payment 
of money which the defendants were bound by law to make in which tt 
can be said that these plaintiffs were interested. Consequently the 
fiction of an implied request from the defendants to the plaintiffs to 
make the payment cannot be properly imported ineo the case so as to 
bring it under S* 69 and the right to reimbursement was not created. 
Then arises the question whether S. 70 is applicable or not to the facts 
of the present case. It was pointed out to the respondents that if they 
could read S. 70 without the word "lawful'* in It, the Court might go to 
the full length of the contention set up by them. But it is presumed that 
the Legislature intended something when it used the word "lawful,” and 
that it had in contemplation cases in which a person held such a relation 
to another as either directly to create or by Implication reasonably to 
histtfy an inference that by some act done for another person the party 
doingtheact wasentitledto look for compensation for It to the personfor 
whom It was done. Here* there was no such relation between the parties as 
would create any auch right or from which it could be reasonably inferred. 
If the plaintiffs, as mere volunteers, chose to put their hands into their 
pockets snd to pay a sum ot money not for the defendants but for 
themselves, that was their own look-out and they cannot now claim the 
benefits o( S. 70. It will be convenient in this connection to refer to 
what was said in this case. 1 It is not in every case in which a man has 
benefited by the money of another that an obligation to repay that 
money irises. The question Is not to be determined by nice 
considerations of what may be fair or proper according to the highest 
morality. To support such a suit there must be an obligation express or 
implied to repay. It is well settled as, for example, in the case of 
Stokes* that there is no such obligation in the case of a voluntary 
payment by A to B's debt. Still less will the action lie when the money 
has been paid as here, against the will of the party for whose use it is 
supposed to have been paid* Nor can the case of A be better because 
be made the payment not ex meso mot*, but in the course of a 

1. Rom Tuhul Singh, v. Btsseawur Loll Sahao, 2 1. A. 131. 

Solus, v. Lewis, 1 Teem Rap* 20* 
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transaction which in one mm would have turned out highly profitable 
to himself and extremely detrimental to the person whose debt the 
money went to pay”* Moreover, any other view of the law would 
amount to saying that the effect of S. 70 is to enable a total stagger, 
without any express or implied request on behalf of a debtor, to put 
himself into the shoes of the creditor by the simple fact of paying the 
debts due by such debtor. The section could not have been intended to 
invoke such results. 1 

There can be no doubt if the plaintiff had not paid up the decree of 
the landlord, this property would have been sold up. What might have 
been the state which the purchaser would have acquired under the sale 
is no doubt another question. It is quite possible that he would have 
acquired only the right, title and interest, whatever that might have 
been, of the defendants. But still the property was liable to be sold In 
execution of the decree obtained by the landlord, and there was at that 
time a question between the parties as to whether the property really 
belonged to the plaintiff or to the defendants Under these circumstances 
the plaintiff paid up the decree and saved the property from sale. She 
was interested in the payment of the money, and as such she paid it in 
order to save the pr >p*rty from being sold, fn this view of the matter 
the case falls under S. 69. But it seem* that the case might also fall 
under S. 70. Now the decree was a decree that was obtained against the 
defendants, and, so far as the payment in question was concerned, it 
relieved the defendant from their liability to the landlord, and, therefore, 
it is clear that when the plaintiff made the payment in question, she did 
it for the defendants, and- apparently not gratuitously. There can be 
also no question that the defendants enjoyed the benefit of this payment, 
because it relieved them from thetr liability to the zammdar . The 
principle which underlies S. 70 seems to have been considered in the 
following two or three important cases. * The first is the case of Smith 9 
in which a question somewhat similar to that which arises in this case 
was considered, and it was held that the payment was not a voluntary 
one, but was a payment which fell either under S. 69 or under S. 70. 
In the second case 3 where in execution of a decree, the plaintiff had 
purchased certain property, and the defendant, in execution of another 
decree against the former owner of the property, proceeded to execute 
his decree against the same property, and the plaintiff, in order to 
prevent the sale, paid the amount of the defendant's decree into Court, 

Chedi LA > Bhagwan Dos, (1888) M All 234 :9 A. W. N. 
(1889), 67. 

2* Smith, v. Dmonoth M ookerjee, 12 Cal 213. 

& Jugdeo Matroin Singh, v. Raja Singh, 15 CaL 656b 
F—164 
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and aufaaequantir brought • *uit agaioat the defendant to recover the 
amount ao paid to prevent the tale, tc waa held that the payment waa 
not voluntary, and that the plaintiff waa entitled to recover the amount 
pain. There It was considered, among a variety of cates, the case of 
DulichandL 1 The facta of the cast before the Privy Council were, no 
doubt, different trora those with the present case, but that the principle 
which underlies that case is equally applicable to the present case. Upon 
the aforesaid authorities, and upon the reason of the thing, the payment 
made by the plaintiff could not be regarded as a voluntary payment, and, 
therefore, she is entitled to recover the amount paid whether the case 
falls under S. 69 or under 5. 70 of the Contract Act * 

Since 1685 Government had ruled that plaintiff was not primarily 
responsible for the cess and that defendants were always anxious to pay 
the same. That would have been a complete answer by plaintiff to the 
M amlauLar, without prejudice to any right which he might establish in a 
Court of law to be considered the ‘superior holder’. The case U not 
exactly on all fours with a previous case of this Court* in which the 
present plaintiffs brother and predecessor as Dcsai of Patti claimed, 
under a notice from the Revenue authorities, to have lawfully paid local 
fund cess on certain wanta lands in a village belonging to his estate. For 
In that case it would seem that the Revenue authorities had no knowledge 
that the Desai was not the ‘superior holder* in respect of the u/tinla lands. 
The present case is even stronger. The notice of the Mamlalda* was 
obviously given under some mistake. It threatened, in case of default, 
CO take steps to enforce payment according to law ; and it was open to 
plaintiff to reply that, according to the view of the law taken by the 
Mamiatdar'a superiors, payment for KamijaLa could not be enforced 
against the plaintiff. Sections 69, 70 do not, therefore, apply. Moreover, 
there is no doubt that the L'esai has such an interest in the village of 
Kampala as would entitle him to make payment if there were any danger 
of forfeiture in consequence of non-payment by the Bhayais . In such 
circumstances S. 69 would enable him to sue for reimbursement. But in 
the present case it does not appear that any such emergency had arisen 
or was likely to arise. The mere service of a notice on the Durbar did 
not create it. Apparently the BUyats were anxious to pay. Consequently 
it cannot be said that circumstances had arisen which gave the Durbat 
an interest in the payment of the money. Such interest would only come 
into existence when a reasonable probability existed of Injury to the Pol* 
State it payment were not made by the Durbat. Such probability Is not 
proved in the present case and is clearly absent, as the Bhayats were 
alwa ys witling to pay . < Consequently,jrepaymems cannot be decreed to 

1. Duiichand , v. Ramkshen SmgA, 7 CaL 648 : 8 L A. 9). 

'i* Bama Sundan Don, v. Adhar Chundet S arkar, (1894) 21 CaL 28. 

3. Dtsoi Himaumgji JorowufsfngjK, v. Bhavabbm, 4 Bom. 643, 
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the Disrhar, there seems m means of doing so. Section 70 has no 
application, for It cannot be said that the Durbat lawfully made payment 
for the Bhayat*. It had no authority from them and was under no legal 
obligation to pay. 1 

In this case the income-tax authorities assessed the plaintiffs who ate 
the widows of K who died in 1904, tor income-sax for the year 1905-06 
in respect of certain outstanding! which formed part of the estate of the 
deceased at the time oi his death, The plaintiffs alleged that the 
outstandings in question had not come to them, but had been bequeathed 
under the Will of the deceased to the present defendants. Nevertheless, 
the income-tax authorities persisted in their demand, and levied the tax 
from the plaintiffs, who now sue to recover the amount paid by them 
for the defendants. Held,* that in the pres enr case the Collector haa 
not determined that the defendants w^re chargeable under Part IV, 
section 14 of the Income Tax Act, 1886 or assessed them at any amount. 
Consequently the defendants were not legally bound ro pay the tax, and 
the platntiffs cannot say that the defendants were bound to pay it so as 
to make the terms of S. 69 applicable. Nor can the plaintiffs be said to 
have made the payment tor the defendants not intending to act 
gratuitously so as to bring the case within S. 70. It was from the 
plaintiffs themselves that payment was demanded and enforced by the 
income-tax authorities, and it cannot be said to have been made by the 
plaintiffs for the defendants merely because the income-tax authorities 
ought, it is suggested, to have demanded and exacted payment from the 
defendant instead of from the plaintiffs, ir mav further be observed that 
there Is no evidence in the ca«e that the defendants had been in receipt 
of income which would have rendered them liable to assessment for the 
year in question. 

The plairtiff deposited a certain sum under S. 310A, C. P* Code (Act 
XiV of 1882) to set aside a sale In execution of a money decree against 
the defendant. The amount was pald^ to the decree-holder, the sale waa 
set aside and the defendant is alleged to have got back the lands sold, the 
decree debt due by her having been extinguished by the plaintiff’s 
payment. At the time of payment was made by the plaintiff, he was in 
possession of the property claiming as reversioner and also as assignee of 
L, to whom, the defendant who, according to the plaintiff, had only a 
life interest in the property, had assigned it on lease or mortgage; but his 
right to possession was disputed by the defendant on the grounds that 
he was not a reversioner and his right as leasee or mortgagee had 
been extinguished about the I2th March long before the date of 
payment. In a suit which was pending a t the time of pa ym ent, but 

1. Gordhantai, v. ,D*abar Skri Suwjmalji, (1902) 26 Bom. 504; 4 Bom. 

L fL 299 

2. Raghavan, v. A Lxmeiu Animal,(1907) 3! Mad. 35 : 3 M. L. T. 111. 
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decided afterward*, the defendant 1 * contention wa« upheld. The 
plaintiff now sues to recover the amount. Held 1 * * that It was not seriously 
pressed that section 69 applied. The defendant was not bound to pay 
the debt for which her property had already been sold and she had not 
disputed the validity of the sale. Does S. 70 apply ? To found a right 
of demand, the defendant must havr enjoyed the benefit of the plaintiffs 
payment; the payment itself must have been lawful, and the plaintiff 
must have done It for the defendant not intending to do so gratuitously. 
On the strength of the previous decision of this Court 5 * the District 
Judge has held rightly that the plaintiff 1 * payment was lawful Though 
it has been held that the plaintiff had no interest in the properry, he 
believed In good faith he had an interest; the defendant was a party 
to (he application which was successful and she cannot now be heard 
to aay that the application was unlawful The next question is whether 
the plaintiff made the payment for the defendant expecting reimbursement 
and whether the defendant enjoyed the benefit of it. In this case* these 
were the facts. The plaintiffs therein on the 18th February 1868 
purchased for Rs. 8,000 in execution of a money decree, at a judicial sale 
after attachment, the interest of the defendants in a sum of Rs. 35,000 
deposited with the Collector as their share of the surplus proceeds of an 
estate sold for arrears of revenue. The plaintiffs paid the sum of 
Rs. 8,000 into Court and it was distributed among the attaching and 
other execution creditors. The revenue sale was subsequently set aside, 
the estate restored to the defendants and the purchase money including 
the Rs. 35,000 restored to the purchaser at the revenue sale. 
Thereupon the plaintiffs sued to recover the sum of Rs. 8,000 paid to the 
defendant** creditors. The Judicial Committee held that they were not 
entitled to recover. They observed, “It Is not in every case in w'hich a 
man has benefited by the money of another, that an obligation to repay 
that money arises. The question is not to be determined by nice 
consider at ions of what may be fair or pTOper according to the highest 
morality. To support such a suit, there must be an obligation express 
or implied to repay. It Is well settled as, for example, appears from the 
case of Stokes* that there is no such obligation in the case of a voluntary 
payment by A of B's debt. Still less will the action lie when the money 
has been paid as here* against the will of the party for whose use It Is 
supposed to have been paid. Nor can the case of A be better because 
he made the payment not ex mere motu, but In the course of a transaction 
which in one event would have turned out highly profitable to himself, 

1. Yogamai Royee Amman! Ammal. v. Naina Pitta! Markayar. (1909) 

33 Mad. 15: 6 M, L T. 162 : 3 1. C 110 1 19 M. 1. J. 489. 

2, Syamalatayudu, v, Subbarayudu, 21 Mad, 143. 

3* Rom Tubal Singh, v. Biseswar Lafl Sahoo, (1875) L. R. 21. A, 131. 

4* Stoker, v. Lewis, 1 T. R. 20, 
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and extremely detrimental to the person whose debts the money 
went to pay" In a Calcutta case 1 there wat a decree against 
the plaintiff and the defendant as the representative* of one Murad) BibL 
the original defendant in the case The defendant alone appealed 
and got the decree reversed. The plaintiff successfully claimed 
a moiety of the property of the deceased and the question was whether 
the defendant was entitled to recover his proportion of rhe costs from 
the plaintiff on the ground that the plaintiff had got the benefit of the 
reversal of the decree of the judicial Commissioner. Their Lordships 
held, •The proceedings were taken by the defendant for his own benefit 
and without any authority express or implied from the plaintiffs; and the 
fact that the result was also a benefit to the plaintiffs does not create 
any Implied contract or give the defendant any equity to be paid a share 
of the costs by the plaintiff*'. The case was governed by the Indian 
Contract Act and the decision is binding on this Court. These decisions 
rest on an well-known principles of law enunciated in the following 
cases*"®. If A does anything for B under circumstances which must have 
shown to B that A expected payment for his work and B chooses to adopt 
it and accept the benefit then B is clearly liable to pay for the benefit 
enjoyed. In the language of the Contract Act. the doing of the work is 
the offer, the adoption or ratification of the act is the acceptance. 
A man cannot be said to adopt the act unless it is done for him. See 
the case of Fa/cfce* in this connection. It follows from what has 
been already stated that where A is himself interested In the doing of 
the work, there is nothing to show to B that the work is done for him 
or that A expects any payment from him. I he Courts will not, 
therefore, presume that A did the work for B. Similarly where B has 
no choice in the matter, but he has perforce to take the benefit, it cannor 
be said that B adopts the act or accepts any benefit Therefore, the 
Court will not hold B liable. Thus when a person who was not the sole 
beneficiary of a life policy paid the premium and saved the policy from 
lapsing, it was held he was not entitled to repayment from the other 
beneficiaries, see the case of Leslie; 7 so also one tenant in common of a 
house was held nor entitled to repayment of money spent on repair from 
the other tenant in common. Seethe case of Leigh.* This is the law as stated 

r MWahiiKhan, v. Sholuka Bi* 21 Cal. 496 (504). 

2. Paynitr, v. Williams, l C. & M. 810. 

3. Pawle, v. Gunn, 4 Bcng. (N. C.) 48H. 

4. Hart, v* MM, 15 M, & W, 87. 

5. Barber, v. Brawn, I C. B. (N. S.) 121 : (151). 

6. Faicke, v, Scottish Imperial Insurance Co, (1886) 34 Ch, D. 234,250. 

7. In re Leslie, v. French, (1883) 23 Ch. D. 552. 

& Leigh, v, Dkkeson f (1885) 15 Q. R D, 60,65* 
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in Smith*! 1 ttarttof Caaw—now no the caae of LanpWl^ 1 Thia Calcu t t a 
com* t rfrr the same view. The defendant tot the caae adopted the 
payment and evaded himself of k. Section 70 lara down the aame 
nda. The ttc rio n apphee where the data ant "does anything for 

another penon .not Intending to do ao gratuitously", and that the 

ot hr* pereon enter* the benefit thereof In cooaiderfng thia section thia 
Court to thia caae* obaetved s "There can be little doubrthat the statement 
of the law to derived from tbe notea to Lampleifh* and perhapa indirectly 
from foe Roman Law (tea Stoke*' Introduction to Contract Act). The 
learned author* of Smith'* Leading Caeca when enumerating the 
imra maa in which the request neceaaary to constitute a cauae of action 
In foe caae of an executed conaideratlon may be Implied—give aa foe 
the aecond instance ‘‘where the defendant has adopted and enjoyed 
foe Hrffr of the conaiderstfcm”—Lampldgh. 1 This Court entirely 
agrees. One cannot adopt and enjoy the benefit •» stated hereto 
where one ha* no option. It atanda to reaaon and the decided caae* 
ahow that when a peraon ia interested in foe act he cannot be 
presumed to be doing It for another or expecting payment. 
Therefore, k cannot be said that he does anything for another 
penon. Similarly the section requires that the other person must enjoy 
the benefit thereof. No doubt, tn one sense, when a peraon has the 
benefit of an act of another person even against his wlU, in fact, forced 
upon him, he maybe said to have‘enjoyed’ the benefit thereof. But 
having regard to foe fact that the section cannot be construed to Impose 
obligations upon a person for services which though lawful, he did nor 
want to be rendered to him. and to foe fact that the section only enacts 
foe law as atated tn the notes to Lampbigh 1 and foe cases referred to 
therein which require that the peraon to be charged must have adopted 
to and availed himself of it. A person can be said to "enjoy** a benefit 
under thia section, only by accepting a benefit when he has the option 
of declining or accepting. This to also consistent with principle. To 
hold otherwise would be to go against the decision of the Judicial 
Committee already noticed. It to pointed out in Oamodar Mudaliar* 
that according to Lord Bowen, even fob statement of the law in Smith’s 
Leading Cases it too wide to favour of the plaintiff In foe preaent caae 
the application and the payment were made by the plaintiff under 
section 310-A to protect his own interest: and there la nothing to show 
that foe «<»ld not have made the application even if the 

defendant had refused his content. In fact to the plaintiff’s petition to 
set saWle the sale foe defendant was charged with collusion with the 
decree-holder. There to no evidence to ahow that the payment wes 

L Lompleigh, v, Bwd wat , i Sm« L* C. 160. 

j. Sabin Krishna Boss, v. Mon Mohtm Bose, 7 Cal. 573(576). 

3. Pamodor Madabcr, v. Secretary of Suds for India, 18 Mad. 88(91). 



8.6* Komo*.. 69&.70. t»* 

made for the defendant and in the circumstances no >such pteaumpekm 
can be drawn. The presumption it the other way* Nor can it be said 
chat the defendant hat 'enjoyed' the benefit of the payment by the 
plaintiff paying off hit debt at he had no option in the matter. Hit debt 
«m discharged without hit content being obtained and he hat not 
adopted it- It wat contended that it was decided in Damodat M udaltar* 
that if two persons are Interested in doing anything and one of them 
docs it* he can recover the proportion ue share of his expenses 
incurred In doing it from the other who has benefited by it under 
S* 70. If such is the decision it 1 » opposed to the decision of 
the Judicial Committee in Abdul Wahid Khan. 9 But the case does not 
lay down any such broad proposition. It was rightly held therein that 
S* 70 introduces the English Law as stated in the notea to Lompirfgh* 
and that a defendant cannot be said to 'adopt and enjoy the ‘benefit’ aa 
stated therein when he has no option of declining or accepting It. If. 
therefore, in that case the lamindar had no option but to take the 
benefit, if he wanted to use the water of the tank as before, he would 
not have been liable. He must have been held liable, therefore, on the 
facts of the case, that repairs were necessary for the preservation of the 
tank and there would nave been no water in the tank for irrigation 
but for such repairs, and when, therefore, the zamindar elected to use 
the water available only on account of such repair, he must be taken 
to have adopted the plaintiff’s act and enjoyed the benefit thereof. It 
was also found thar he was a consenting party. With reference to the 
first part of the section It was rightly pointed out that the fact that the 
defendant was benefited by a work does not necessarily show that It was 
done for him ; and that while a plaintiff’s interests in the matter may 
show that he was acting on his own account only, he may also intend 
to act for the defendant. This also is true. Puma fade if the plaintiff 
is interested In the doing of a thing, he would not be entitled to ask the 
Court to presume thar he did it for the defendant. But by proof of 
special circumstances or otherwise he might show that he would not 
have done it if he had no reasonable grounds to expect payment from the 
defendant. The High Court, therefore, in that case called for a finding 
on that question If the tank had belonged to the tommdar only, then 
there would be a very strong presumption chat the repair was made for 
him. Even as a coowner if he had objected to the repairs he would not 
have been held liable. The judgment in Damoda* M udaliar 1 concedes 
it. If the tank had belonged solely to the Government, then the 
zamindar would not have been liable, even if he had benefited thereby* 
The zammdat in that case could not have repaired the tank himself* 

1. Damodar Mudaliat, v. Secretary of State for inata, IS Mad. 88(91). 

2. Abdul Wahid Khan, v. Shaiuka Bibi, 21 CaL 496 (504). 

3. Lampiaght v. Bwhwuk L So. L C* 160. 
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This wn laid down to chit easel where rhe decision In Damodar M udaiiat* 
was considered. In that case* a tank which was the sole property of 
Government was the source of irrigation not only for Government 
ryouvari lands but also for the wet mam lands of the defendants therein. 
The Government claim for contribution from the defendant for the 
repair of the tank was disallowed and the Judges held that neither 
section 69 nor section 7 ) applied. Therefore, the decision in Damodar 
Mudatiar * does not support the plaintiff’* contention. Moreover, it 
does not refer to the ruling of the Judicial Committee in Abdul Wahid 
Kkau.” 

It is Well settled that an obligation to repay money which anothet 
has paid and by which a person is benefited does not arise in every case 
A* the Prtvy Council* stated “it is not in every case in which a man has 
benefited by the money of another that an obligation to repay that 
money arises. The question is not to be determined by nice considerations 
of what may be fair or proper according to the highest morality. To 
support such a suit there must be an obligation, express or implied, to 
repay. It is well settled that there is no such obligation in the case of a 
voluntary payment by A of B's debt. Still less will the action lie when 
the money ha* been paid, as here, against the will of the party for whose 
use it b supposed to have been paid". In India this matter is regulated 
by 5s. 69 and 70, Contract Act- 5. 69 applies where person has paid 
money which another is bound by law to pay. It is obvious that the 
section cannot apply unless the obligation of the ocher to pay was in 
existence at the date when the payment in respect of which the suit is 
laid was made. According to the particulars furnished in the schedule 
to the plaint most of the money claimed is in respect of money expended 
by the plaintiffs for the purchase of articles like ghee, matches, cloth and 
so forth- To that portion of the claim S. 69 can have no possible 
reference because the defendants were not bound by law to pay those 
items of the claim. The obligation to pay arose by the acts of the 
plaintiffs and not by some previous act of the defendants. The only 
items in respect of which it can be said that the defendants were 
bound to pay are items to the salary of the pujan and the salary 
of the Dhtmar t but there another part of S. o9 comes into operation, 
and precludes its application, it is necessary that a person must be 
interested In the payment of money and this interest, as the Privy Council 

1. Secretary of State for India, v. The Jeer of Nanguneri Mutt, C. R. 

P, No. 273 of 1902, unreported. 

2. Damodar Mudaliar, v. Secretary of State for India, 18 Mad* 88 (91). 

3. Abdul Wahid Khan, v, Shaiuka Bibi t 21 Cal. 496 (504). 

4. Rom Tuhul Smgh, v. Biresuar Loll Sahoo, (1874) 2 l A. 131 (143) : 

3 bar, 477- 
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d tf indicate*, and hat been held in the following case** - * of thii Court* 
mutt be in order to even tome tots or to protect some interest which 
would otherwise be lost to the plaintiffs. It is impossible to see whst 
loss to the pltintiffs was being averted by paying the ptwxri his wages, 
nor is it possible to see what interest of the pla|nrlfis was being protected. 
As regards,the Privy Council case* where the principles of justice, equity 
and good conscience were applied and indicated chat the right claimed 
there was in the nature of salvage. It is clear from the judgment of the 
Privy Council that the payment was mad? for the preservation of the 
estate In dispute, the plaintiffs there having claimed an interest in the 
estate. Nothing is being preserved in this case. Therefore, S. 69 does 
not apply. As regards S. 70 that applies when a person lawfully does 
something for another, not intending to do so gratuitously. The section 
has been explained in an Allahabad case* and it is pointed out 
there that the word “lawful 1 * in S. 70 cannot be ignored, and it is stated 
that the Legislature “had in contemplation cases In which a person held 
such a relation to another as either directly to create or by implication 
reasonably to justify an inference that by some act done for another 
person the party doing the act was entitled to look for compensation 
for it to the person lor whom it was done*’. This was followed in two 
cases*'* of the Bombay High Court. It is impossible to hold that when 
a person divests himself of all interest in property and gilts it to another 
and agrees thfct he shall no longer hare any right to the management in 
another, he can be said to stand in the relationship which the aforesaid 
cases contemplate, S. 70 has also been considered in this case 7 
and there it Is stated that the section must not be read “so as to 
justify the officious interference of one man with the affairs or 
property of another man, to impose obligations in respect of 
services which the person sought to be charged did not wish to 
have renderedThere was here an officious interference with the 
rights with which defendant was solely vested by reason of the deed. 
There i» a further objection also regarding S. 70 In this case. It 
is evident from what the plaintiffs say that they took on the worship 

1. Mapfom, v. Sagarmai, A. L R. 1920 Nag. 119 : 55 1- C. 60. 

2. Bslu*snttaOi v. Tulsa Pandhatinath, A. L R> 1937 Nag. 225 

171 l. C. 740. 

3. Dakhina Mohan Roy, v. Saroda Mohan, (1894) 21 CaL 142 : 20 1. A. 

160: 6 Sax. 366. 

4. Chedi Lol, v. Bhagwan Das, (1889) 11 AIL 234 (243). 

5. Pimjabhai, v. Bhagwan Dai, A. 1. R. 1929 Bom. 89 s 53 Bom. 309. 

117 l.C. 518. 

6. Jjani Began, v. Umrav Begum, 32 Bom. 612. 

7. Shritam Ramdeo, v. Harbafi Jagannath, (1699) 12 C. P. L R. 4. 

F—165 
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of the deity and incurred expense* thereunder not because they were 
doing something for the defendants, but for their own purposes and in 
their own interests* According to them, they were interested in 
carrying on the worship of the family deity and accordingly they 
Incurred those expenses- If chat is so, then the act was not done for 
another but was done for the plaintiffs themselves, and in those 
circumstances S. 70 does not apply. See Punjabhai' and Jyani Begam* 
already referred to above in support of the view taken in the present 
case.* 


3. Scope of the section & "bound to restore "under the 
provisions of 8. 70 s - Although the plaintiff had originally agreed 
to satisfy C & L s decree out of the consideration money for the sale 
due by him to I), his obligation Co do so ceased when B sued him for 
that sum of money. He, therefore, did not pay the amount as a debt 
which he had taken upon himself to satisfy; and it is held that the 
payment of it, under the circumstances, made to release the property 
he had bought from attachment and sale under C*a decree, cannot be 
called a voluntary payment, and it was immaterial that the property 
was not liable to be attached and sold, or that the plaintiff knew that 
fact. It might be contended that the payment was voluntary, since 
the plaintiff might have, but did not, t&kc proceedings to object to the 
attachment, which might have led to the release ot the property- It is, 
however, doubtful whether he was bound to go to the cost* and trouble 
of legal proceedings, and it Is, therefore, considered that the case comes 
within the provisions uf S, 69, and of the principle laid down in this 
case. 4 The decision of the present case doea not rest on this ground, 
as it is held that, under the circumstances of this case, the plaintiff is 
entitled to receive the sum he claims under the provisions of S. 70, B 
having clearly enjoyed the benefit of the payment which was made for 
him, and which was not intended to be a gratuitous payment, by which 
the decree against him held by C 4k L was satisfied* 

4, Cases falling under the provisions of the section & $, 70 are 
cognizable under the provisions of S. 6 of the Small Cause 
Court Act: ~(i ) l he case i* referred upon the question whether or not 
It was cognisable by the Small Cause Court under S. 6 of the Small 
Cause Court Act (XI ot 1865) The suit is brought by a purchaser in 

1. Puntabfuu, v. Bhugwan D as, A, l. R. 1929 Bom. 8^ : 53 Bom. 309 ; 

117 l. C. 518. 

2. Jyani Regam, v. Umrav Begum, 32 Bom. 612. 

3. Banuttritai, v. Rajtohove Guru, A. I. R. 1946 Nag. 21; 1. L. R, 

1945 Nag. M0: 1945 N. L, J 563. 

4. Duiichaiui, v. Ramkbhcn Singh, 7 CaL 648: 8 I. A. 93. 

5. Ajudhm Piosad, v. Bakar $a#ad, (1883} 5 All 400 : 3 A. W. N. 

(1883), 79. 



S. 69 | GA m COONTtABi* UNtM* % 6 S C. C. ACT* 1309 

execution ofaputni right to recover from the defendant No. 1, one of 
the former holders of the pulm right, a turn of money equal to a portion 
of what she has been compelled to pay to the cumin Jar for rent. The rent 
which she has been compelled to pay accrued due, some of it before and 
some of it after the month of Srabun 129L It was in Siabun that the plaintiff 
became purchaser, and she claims from the defendant, whose putru right 
she purchased, payment of a portion of the sum which she has been 
compelled to pay In respect of the rent which accrued due prior to 
STofrim, stating chat the other defendant, \v;u b a co-sharer in the patni 
right so sold, and who is made defendant pro forma , had promised to 
pay his share claimed by the plaintiff on a similar ground; and that the 
defendant in the present proceedings whilst saying that he would at 
some time or other pay his share, has never done so; this alleged promise 
does not appear to have been proved; and does not form part of the 
case, and the question is, not whether this suit will lie, but assuming 
that it will lie independent of any express promise, whether the Small 
Cause Court had jurisdiction to entertain it. Held,* that if it lies, 
it lies, under S. 69, the terms of that section being “a person who is 
interested in the payment of money which another is bound by law to 
pay, and who, therefore, pays it, is entitled to be reimbursed by the 
other”. This case* is relied upon as showing that such a suit will not 
lie in the Small Cause Court under S. 6 That case, however, was before 
the Indian Contract Act was passed, at a time when the law upon this 
subject had not been defined by legislation. Having regard to this, the 
Court is at liberty to consider this case independently of the considerations 
which formed the ground of the decision ot this Court in the case of 
Ramfiux Chilian gee 7 above cited and to hold, a3 the High Court of 
Allahabad held in this case 3 that cases falling within the provisions 
of $s. 69 and 70 are recognizable by a Small Cause Court under S. 6 of 
the Small Cause Court Act. 

It was argued that the appeal would not He under the Pull Bench case 1 . 
CL 41 of the second schedule of the Small Cause Court Act of 1887 so 
modifies the law held by that Full Bench to be the result of the old 
Small Cause Court Act coupled with the Contract Act as to exclude 
such a suit as Is contemplated by cl. 41 of that schedule from the 
jurisdiction of the Small Cause Court. At any rate the appeal cannot 
be rejected on that ground, as the Act of 1887 restores the law laid down 

1. fCrishno ffamim CJunwifiram, v. O opi Mohwn Ghose Hagra, 15 CaL 

652 (R B.) 

2* Rambux Chittangee, v, M odhoosoodun Chowdhuty, B. LR. Sup. 
Vol 675 : 7 W. F. 377. 

X Nath Proud, v. Bmjnath, 3 AIL 66- 
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by rite wtU-known Full Bench cue' before the Contract Act passed, 
end to iuch a auit will not Uc In the Small Cause Court.* 

9. “ Interested in the payment of money ” —The wording of 
•action 276, C. P. Code leave* no doubr rhat private alienations during 
the pendency of attachment are "void a* against all claims enforceable 
under the attachment’', and not under any former or subsequent 
attachment. Therefore, since the attachment, during the continuance 
of which the plaintiff's bjbilwafa deed was executed, terminated on the 
29th Auguat, 1877, the expected sale of the 20th November, 1890, could 
not have prejudiced the deed, and would only have conveyed the 
property to the purchaaer. subject to the plaintiffs’ bybilu afa charge. The 
plaintiffs were, therefore, not interested in any legal sense in the payment 
of the money due under the decree on the 19th November, 1880, and 
the payment which they made on that day does not entitle him to any 
claim against the defendants.* 

Property purchased by the plaintiffs from the defendant was 
attached before judgment in a suit instituted by a third party 
for recovery of a debt due by the defendant. The plaintiffs paid the 
money and sue for its recovery. The question is whether the plaintiffs 
were “interested in the payment of the money” within the meaning of 
S. 69. Held, - that in his notes to section 69, Sir F. Pollock says : “The 
words “interested in the payment of money which another is hound by 
law to pay*’ might Include the apprehension of any kind of loss or 
Inconvenience, or at any rate of any detriment capable of being assessed 
in money". The Allahabad High Court* in a case of attachment ol 
moveables belonging to the plaintiff for revenue due by the defendant 
held that the plaintiff was interested in the payment for the release of 
the goods attached and was entitled to be reimbursed by the defendant. 
It may be said that mere attachment of immoveable property does not 
constitute a trespass like the attachment of goods. Hut there is 
undoubtedly reasonable apprehension of loss or inconvenience and even 
detriment assessable in money. Whether it is so in every case of 
attachment so rhat even where there is not the shadow of a fou ndatio n 
for a claim to proceed against the property, the person whose property 
is attached can be said co be interested in making a payment it ia 
unnecessary to determine- On the facts of the case the view was justifiable 
that the pla intiffs were Interested. It may be doubtful whether the word 

1. Rflmbux Chittongee, v, Modftoosoodun Paul Chowdhury BLR 

Sup. Vol. 675 : 7 W. R. 377. 

2. Bhotoo Singh, v, Romoo Mohxon, (1895) 23 CaL 189. 

3. Ram Prasad, v. Salikram Singh, 2 A. W. N. (1882) 210. 

A Suhramania /yet, v. Rungappa Rtddi, (1909) 33 Mad. 2J2 * 
19M.LJ.750;4LC 1083. 

5. Tulsokunwat, v. Jagtshar Pnaad, 28 AIL 563. 
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Verot 7 covert any interest other than pecuniary. See, however, the 
following ruling* 1 *'* of this Court The Privy Council* odd ; "In this 
country if the goods of a third person are seised by the sheriff and are 
about to be sold as die goods of the defendant and the true owner pays 
money to protect his goods and ptevent the sale, he may bring an action 
to recover back the money he has so paid ; It Is the compulsion under 
which they are about to be sold that makes the payment involuntary**. 
The caae of Valpy* referred to by the Privy Council is authority for the 
position that the payment by the plaintiff under circumstances similar to 
diose found In the present case is not voluntary- The decision of this 
Court* is only authority for the proposition that the defendant should 
be bound by law to make the payment which the plaintiff is interested in 
making. 

A purchaser of the equity of redemption who pays off at the rime of 
redemption of the mortgage the amount of a bond not charged on the 
mortgaged property, cannot be said to be interested in the payment of 
that amount within the meaning of S. 69, Contract Act, so as to be 
entitled to recover the amount from the mortgagor.* 

The Privy Council decision' 7 must be read In the Light of the fact that 
the plaintiff was at the time of making payment de facto proprietor. But 
the doctrine of salvage cannot be invoked for the benefit of a stranger. 
The Bombay caae* is authority for the proposition that a party not ftn 
possession but expecting only to gain possession as the result of pending 
litigation is not entitled to make a payment on behalf of the person 
Lawfully liable. This is a correct distinction between two classes of 
cases. A party in possession is interested in maintaining that possession. 
A party not in possession and subaequently adjudged to have no tide 
has no Interest at all. In the present case the plaintiff having no title In 
the property and no possession In It at the time of payment of money 
paid to save the property, was not interested In that payment.* 

A gave a portion of his estate paying fudi to Government to the 
plaintiff and undertook to pay the Government judi himself. 
Subsequently the donor made a gift of the residue of his estate to B, who 

]. Vaikuntarr A mmanagar, v. Kallipiran A yyangau 26 Mad. 497. 

2. Vatkuntam Ammanagar, v. Kallipitan Ayyongar, 23 Mad. 512. 

3. Dulichand, v. Ramkrishen Singh, 7 Cal 648 (653). 

4. Veto, v. Manley* (1845) 68 R. R. 778. 

5. Bcjascllappa R eddi, v. Vridhachala Redds, 30 Mad. 35. 

6 Palaniappa Chetiy, v. Rangachariar, A. I R. 1915 Mad. 670 x 
28 I. C. 697. 

7. DdkhMa Mohan Ray, v. Smoia Mohan Ray, 21 CaL 142 : 20 LA. 

160 (P. C.) 

8. Dad Hbnatmgft Jorawaningfi, V. Bhavabhai Kayabhai, 4 Bom. 642. 

9. Nand Kishare Jha, v. Paraoo Mian, A.LR. 1917 Pat. 159 : 42 I. C 

839 1 2 P. L ]♦ 676 s 3 P« L. W. 255 1 1917 P. C. C. C. 292. 
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accepted the gift along with the obligation to pa? the Government judi 
for the land gifted to the plaintiff. B, then made a gift of hi* estate to 
die defendant who had full notice of the obligation undertaken by A 
and B to pay the judi on the plaintiff’s land. Plaintiff was compelled to 
pay the judi and sued to recover it from the defendant. Held that the 
defendant waa liable to reimburse the plaintiff under S. 69, and that the 
plaintiff undoubtedly had an interest in the payment of the judi. For, if 
it be not paid, his land would be forefeked. Then the only question is 
whether the defendant is bound by law to pay that judi. It is very 
clear that he Is ’bound by law’ does not mean bound by law to the 
plaintiff, but that (he defendant at the suit of any person might be 
compelled to pay. The plaintiff could put the law in motion in such a 
way that the result would show that the defendant was bound in law to 
pay the money in the payment of which the plaintiff waa interested and 
which the plaintiff had thus In the first Instance had to pay. 

On a review of the earlier authorities on the point it has been held 
in the case of Seiafat Air that the words “interested in the payment of 
money” within the meaning of S. 69, Contract Act, are comprehensive 
enough to include the cases of persons, who are under apprehension of 
any kind of loss or Inconvenience and nor restricted to cases of 
individuals who are sure to suffer actual detriment, capable of 
assessment in money.? 

it is true that S. 69 does not require the person making the payment 
to be compellable to make it or that it waa made by the opposite party’s 
request. The fact, however, remains that the payer has to establish 
Some interest, and by this it is understood that he must show that by the 
payment he averted some loss or detriment to himself. The plaintiff, 
however, had to show more than that the defendants were bound by 
law to refund. The plaintiff had to show in addition a material interest 
in making the payment and that the money was paid in order to protea 
that interest. * 

The word "interested" ought not to be construed as meaning only a 
person with a real interest. If a person bonafide believes that he has 
interest in property and not merely for laying a claim makes some 
payment for those who are bound to make it, he it entitled to 
retmbutsement under S. 69 of the Contract Act. * 


1 . 


2 . 


3. 

4. 

5. 


Somastajtfi Vithwanath Sastri, v. Swamirao Kashtnath Nadgir, 
A. I. R. 1917 Bom. 55 ; 43 L C. <462: 42 Bom. 93 t 19 B. L R. 
939. 


Saafat AH, v. Ismt Ali, A. L R. 1918 Cal 446 : 45 Cal 691: 

421. C. 30:22 CW N. 347 » 27 C. L. J. 607 
Sakai Singh, v. Chandetdip Lai, A. I. R. 1919 Pat. 10: <49 I. C. 627. 
Meffram, v. Sagamal, A. 1. R. 1920 Nag. 119 ; 55 1. C. 60. 

Duihin Soiw Keet, v. Most Bifei Ale Fatima, A. L R. 1925 Pat. 201: 
771. C. 157- 
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C attached certain crop* under money decree agitate D* M objected 
that the crope were hia and while the objection caac was pending, R 
attached the same crops under a revenue decree against M. He M, 1 that 
it appears impossible to deny that the provisions of S. 69 of the Contract 
Act are applicable to the present case. C was interested in the payment 
of the money which M was bound by law to pay. and C did, therefore, 
pay the money. So under S. 69 he is entitled to be reimbursed by M. 
The facts of this case* are very similar and In that case it was held that 
the provisions of S. 69 were applicable. 

A debt for money paid arises where a person has paid money for 
another under circumstances and upon occasions which make it just 
and equitable that it should be repaid; s debt or promise to pay is then 
implied in law, without any actual agreement to that effect. Sir 
Frederick Pollock in his book on the Indian Contract Act expreased an 
opinion that S. 69 of the Act lays down in one respect a wider rule than 
appears to be supported by any English authority, and that the words 
“interested in the payment of money which another is bound by law to 
pay M might include the apprehension of any kind of loss or inconvenience 
or at any race of any dereriment capable of being assessed in money, 
while that was not enough in the Common Law, to found a claim to 
reimbursement by the person interested if he makes the payment himself. * 
This view has been judicially adopted in the following three cases. 

G brought a suit for recovery of money against R and attached a 
house and shop prior to judgment. A held a decree against R for 
recovery of arears of rent and in execution of his decree he attached this 
very house and put it to sale. The house was purchased by the son"in4nw 
of R, and in order to save the house from sale G paid the amount due 
and saved the house from sale. This amount was taken by A in payment 
of his own decree. It has been pointed out in a previous case of this 
Court 4 that the provisions of S. 69 are much wider than those of the 
English Law' on the subject. In the aforesaid case 4 Sir Frederick 
Pollock's works on the Indian Contract Act was quoted with approval : 

1 . Chunni I Ml , v. Manik Chand, A. L R. 1926 AIL 745 : 97 l C. ii9. 

2. Jhanku Lai, v. Rewati, 19 A. L. J. 73 ; 61 I. C. 892. 

3. Eastern Mortgage and Agency Co, Ltd, v. Kiakammed Fazlui Karim , 

A. L R. 1926 CaL 385 ; 52 Cal. 914 ; 41 C L J. 571 : 90 L C. 
851. 

4. Tuba Kunwar, v. Jagewar Prasad t 28 AIL 563 ; 3 A. L. j. 372 

(1906) A. W. N. 114* 

5. Sttbranutnia Iyer, v, Vengappa, 33 Mad. 232 : 19 M. L. J. 750. 

6. Pmkhabati Chaudhutani , v. Nani Lai Singh , A. 1. R. 1914 CaL 

338; 21 L C 207 :19 C. L. J. 72 ; 18 CL W. N. 77R 
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“It It enough fot a perron claiming under die provision* of this section 
to show that he had an interest tn paying the money claimed by him at 
the time of the payment 9 *. Even where a person is not under a contract 
legally bound to make a payment, but if he U only Intereated in making 
the payment, he would be entitled to be reimbursed under the provisions 
of S. 69, l. C. Act. In the present case, G was interested in making the 
payment tn order to save the house for the recovery of his own decree. 
The Interest was aufficient to entitle him to make payment and to claim 
repayment afterwards from R? 

S sold seven wans of land to K who gave in usufructuary mortgage 
thrc*'and~half want of land to J. Out of these three**and*half worn of 
land, Cwo wans of land were purchased by P from C to whose share the 
land came as a donee from Later, mortgagee, J, instituted a suit against 
P and others for getting possession of two wans of land. In the suit P 
as defendant, set up a tide paramount and averred that his purchase was 
before mortgage and it was not affected by the same. The mortgage 
decree that was obtained by the said mortgagee was put into execution, 
and in the application for execution P appeared as judgment-debtor and 
land was Included in the schedule of properties as one of the mortgaged 
properties. The property was advertised for sale. Upon this, P paid up 
the entire decretal amount in order to redeem his share. Thereafter, 
P instituted a suit for recovery of that sum. Held? that the following 
decisions*'* under S. 69, Indian Contract Act, have made it perfectly 
plain that the words “interested in the payment of mony” as used In that 
section, include an apprehension of any kind of toss or inconvenience 
or, at any rate, any detriment capable of being assessed In money while 
the same is not enouuh under the Common law to found a claim for 
reimbuttemet. Therefore, the facts of this case comes directly within 
the purview of S. 69 and In the circumstances in which the deposit is 
alleged to have been made by the plaintiff he is entitled to be reimbursed 
under the provisions of that section. In these circumstances ir stands 
to reason to hold that such interest as the petitioueT had in the tale 
was a sufficient interest which would make the deposit that he 
made a lawful payment within the meaning of S. 70. 

1. A bid Husain , v. Congo Sahai. A. L R. 1928 All. 353 : 26 A. L J. 
435: 113 L C. 44L 

I Sto Fakir, v. Chand Bswa, A, L R. 1928 CaL 389 ; 108L C. 46: 
32 C. W. N, 1087. 

3. Tidsha Kunwar, v. JagesHat Prasad , 28 All. 563 : (1906) A. W. N. 

114* 3 A* L J. 372. 

4. Subramania Iyer * v. Vsngappa Reddi, 33 Mad. 232 i 4 L C. 1083 : 

19 ML L. J. 750. 

5. Pankhabau Chaudhutani, v. Nonihal Singh , A* L R. 1914 CaL 

338 ; 18 C. W. N. 778 i 21 L C 207 :19 C U L 72. 
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The following cares*-* have held, in effect, that the words “a person 
who is interested” do not mean that the person who makes the payment 
must prove that he had such an interest as would stand the test of a 
judicial trial* The decisions poitjc to the conclusion that all that is 
necessary for a person making a payment to recover it, is that he should 
really believe and honestly believe that he must make the payment In his 
own interest* There is a difference of opinion among the High Courts 
of India as to w hether a person, who makes a payment on account of 
another, in respect of an immoveable property acquires or not a lien or 
charge on the property so saved, by way of a salvage lien. In this High 
Court this is the principal Full Bench case* and the same view Is taken 
in a Calcutta Full Bench case. 7 In Madras a contrary view was taken 
and a charge was granted, and Bombay followed Madras. In Bombay, 
however, a contrary view was taken later on, and in accordance with 
the view of the Allahabad High Court. In England no charge is allowed 
(see Coote’s Law of Mortgage, 1927, p. 1331)- Members of the 
Allahabad High Court are bound to follow the Full Bench decision of 
this Court and must hold that no charge is created by the payment.* 

The plaintiff became owner of certain properties in 192“' by purchase 
from her father. Ac the dace of this transfer, the properties were 
subject to the liabilities imposed upon them by the decree in O. S. 
No. 248 of 1917 in which her father was one of the defendants. That 
was a suit by a sub-mortgagee from the first mortgagee and plaintiff’s 
father was impleaded therein because he held a second mortgage over 
the same properties. In 1915 the present defendant as assignee ftom the 
first mortgagee had filed O. S. No. 52 of 1915 against the mortgagors and 
the plaintiff’s father as second mortgagee but without Impleading the 
sub-mortgagee. A decree was passed for the full amount of the first 
mortgagee. The resulr in law would be that the first mortgagee 

1* Dakhina Mohon, v. Saroda Mohon, 21 Cal. 142 i 20 LA* 160 i 

6 Sar. 366 (P. C.) 

2. Tulsa Kunwar , v. J ageswar Prasad , 28 All. 563 : 3 A. L. J* 372; 

(1906) A. W. N. 114. 

3. Khushol Singh, v. Khawani LaL 3 A. L J. 665 ; (1906) A. W. N. 

282. 

4. Bmdufioslufu Dassi, v. Harendia Lai , 25 CaL 305 : 2 C. W. N. 

150. 

5. Radha Madhub, v, Sasti Ram, 26 Cal. 826. 

6. Seth ClOtor Mai, v. Shib Lai, 14 All. 273 : U892> A. W. N. 117 

(P.B.) 

7. Kmu Ram, v. M ozaffer Husain , (1887) 14 CaL 809 (F. B.) 

8. Mmrni Bibi, v. TriUki Nath, A. I. R* 1932 AlL 532 t 1932 A. L. J* 

63: 136L C. 66:54 AIL 140. 
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decree-holder when he receive* that amount would be bound to apply die 
requisite part of that amount in paying off the sutvmortgage so as to be 
able to retransfer the mortgaged properties to the second mortgagee or 
the mortgagor free from all incumbrances created by the first mortgagee. 
Before the decree amount was paid* the first mortgagee decree-holder 
seems to have assigned that decree to hi* daughter and when she took 
out proceedings in execution, the second mortgagee paid the amount Into 
Court on i2th June 1920, In the sub-mortgagee's suit (O. S« No. 248 of 
1°17) the present defendant did not take any steps to satisfy that 
mortgage or the decree and the present plaintiff who had in the meantime 
become the owner of the property was obliged to satisfy the decree-holder 
by the execution in 1926. She accordingly filed this suit in 1927 to 
recover from the defendant the amount which she was obliged to pay 
in discharge of the sulvmortgage. Held, that the liability of the 
defendant to the plaintiff arises from two facts ; one, that the defendant 
received the full amount of the first mortgage decree from the plaintiff's 
father and yet failed to apply it In the manner required by law and by the 
terra# of the preliminary decree, so as to release the property from the 
sub-mortgagee and two, that by reason of her Interest in the property, 
the plaintiff has been obliged to pay off the sub-mortgagee. In principle, 
thr case is governed by the analogy of the Privy Council decision.* 
The fact that the question there arose directly between the vendor and 
the vendee makes no difference for the present purpose, because in chat 
case also the obligation of the vendor was one cast upon him by law, 
(l c.) by S. 55, T. P. Act, to discharge undisclosed encumbrances and it 
was held that when the vendee was compelled to discharge such 
encumbrances in order to protect his interest in the property he was 
entitled to reimbursement on the principle of S. 69, Contract Act. 

A Hindu widow after h^r remarriage sold the property of the first 
husband for discharging certnln debts due from the estate of the first 
husband and the purchaser paid such debts. Held ,* that the case is really 
governed by S. Contract Act. The defendant who under the findings 
at the Courts appears to have been, at any rate to the extent that is 
contemplated by S, 69, a bona fide purchaser for value as it may be 
expressed or is at any rate a person interested and he came into 
possession of the estate. He then paid off certain sums of money. 
Therefore, the plaintiff is in the position of seeking to recover an estate, 
the defendant is in the position of admitting, and he must admit on the 

1. SubWcke Shettithi, v, Afukamnut Shettiihi, A. L R. 1934 Mad. 62flC 

1934 M. W. N. 898 : 40 M. L W. 673 : 153 I. C. 318. 

2. Bagauati, v. Sonant Das, A. I. R. 1928 P. C. 96:108 L C 687 * 

551. A. 135 : 50 All. 371. 

3. Dhanu Mafua, v. Ajodldya Prasad Singh , A. L R. 1934 Pat. 327 ■ 
150 l. C 893. 
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findings, chat he is not entitled to the estate and must deliver it up, but* 
on the other hand, white he was in possession of the estate being a person 
interested, he has paid off debts which would ultimately have to be 
discharged by the plaintiff and the plaintiff must, therefore, reimburse 
any sums so paid. 

The mere tact that the agent has, by a separate contract made with 
a firm abroad, undertaken to pay it for all goods supplied by it and not 
paid for by the purchaser does not entitle him to sue the purchaser for 
the recovery of the price of the goods paid by the agent to the firm if the 
order is not placed through him. The agent tinder such circumstances 
Is not entitled to claim the benefit of S. 69 on the ground that he is a 
person interested in making the payment, as there is no privity of 
contract between the agent and purchase In such a case even if by 
his letters to the agent and by payment of a part of amount ro him* the 
purchaser has given an occasion ro the agent to believe that he would 
pay the amount to him, still it cannot override the provisions of S. 230, 
Contract Act, as to give the agent right to recover the amount from the 
purchaser.' 

As was said in this Calcutta case* the words “interested in the payment 
of money which another is bound by law to pay" might include the 
apprehension of any kind of loss or inconvenience or any detriment at 
any rate capable of being assessed in money : Sec also the case of Serafat 
Alt 3 which follows the above* and the case of Munni Bibi.* in the present 
case the S Hrm was interested in paying this money to avoid the sale of 
the whole undivided holding for default of payment of this small portion 
of land revenue, it is contended chat the adjudicating creditor has no 
locus jijivJi but merely the receiver* There is no force in this contention. 
The adjudicating creditor was the person who was moving the receiver 
and financing him and was interested in the payment of such money.* 

7 he words “interested in the payment of money'* may include the 
apprehension of any kin3 of loss or inconvenience or at any rate, any 
detriment capable of being assessed in money. (See the following two 
cases Siti* and MunniJ* It is manifest that the plaintiffs were interested in 

i S Nasiruddin , v. Firm Durga Prashad, 168 1. C. 458 . 39 t\ L. R. 

457 : A. I R. 1937 Uh. 607 

2. Pankhabati , v. Noni Lai Singh, A. 1. R. 1914 Cal. 33d : 21 I. C. 

207: JSC, W. N. 778. 

3 Serafat A li, v. Usar Ali, A. I- R* 1918 Cal. 446: 42 J. C. 30; 

45 Cal 691.22 C. W. N. 347- 

4 Mimni B ibi, v. Thloki Noth, A. 1. R. 1932 AIL 332 ; 136 i. C 66 : 

54 AIL 140 : 1932 A, L. J. 63. 

5 S. R. M. A- R* Ramanathan Cheuyaf, v. R. M. P. ChtUyar , A. I R. 

1937 Rang. 350; 172 L C. 437. 

6 Siti Fakit, v. Chand Bewa, A. L R. 1928 CaL 389 : 108 I. C. 46: 

32 C. W. N. 1087* 
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the payment of the decretal money to prevent the tranrfer of mortgaged 
property to the auction purchaser. It to also manifest that the mortgagors 
were bound to satisfy the decree chat was passed against them on foot of 
the mortgage. On general principle of equity, the plaintiffs must be 
reimbursed unless there to any statutory bar to such a claim. There to no 
Statutory provision which bars such a claim but, on the ocher hand, the 
following decisions 1 ' 4 support the plaintiffs and the view taken in 
those cases must be endorsed. 4 

The defendent had taken Rs. 200 as taccavi loan from Government 
and had mortgaged his property on 17th May 1938. Before this the 
defendant had applied to the Debt Conciliation Board, Ellichpur, and, 
on his application, an agreement was registered on 2Sth Match 1938. 
The toccata loan was incurred after the registration of the agreement 
with the Debt Conciliation Board. The defendant did not pay the 
iaceavi loan, and the property which had been mortgaged with 
Government was ordered to be sold. The plaintiff who wsb interested 
In the agreement chat was registered at the Instance of the Debt 
Conciliation Board as a creditor thought she was bound to make the 
payment to save the property from sale. She, therefore, made the 
payment of the taccavi loan for which the property was being sold as 
one Interested in making the payment and instituted the present suit for 
recovery of the sum from the defendant. Held, 6 that the plaintiff was a 
charge-holder under the agreement with the Debt Conciliation Board of 
the property that was being sold and as such Interested in the property 
that was sought to be sold for satisfaction of the laccavi loan, The 
loccavi loan was such as the defendant was bound by law to pay. The 
payment was made by the plaintiff bona fide for the protection of her own 
interest* That such a payment made by a prior mortgagee who claims 
to be interested in the property does not fall under S 69, Contract Act, 
was the view once held by the Allahabad High Court 7 but later, the 

L Gopi Narain, v, Bansidhar , 27 All. 325 : 32 1 A. 123 : 2 A. L J. 

336 J 8 Sar. 799 (P. C.) 

2. Shib Lai, v. Munni Lai, A. I. R. 1922 All. 153:63 1. C. 604; 

19 A. L. ]. 840 : 44 All. 67. 

3. Naubai Lai , v. Mahadeo Prasad Singh, A. I. R. 1929 All. 309: 

110 L C 297 i 51 AIL 606 : 1929 A. L J. 419. 

4. Alam All, v. Beni Charan , A. I. R. 1936 All. 33 i 160 I. C. 541 • 

58 All. 602 : 1935 A. L. J. 1294 (F. B.) 

5* Jagamath Prasad, v. Chunni Lai, A. L R. 1940 All 416 : 1940 

A. L J. 511; 1940 A. W. R. 458 : L L R. 1940 A1L580: 
191 L a 647. 

6» Bhagirathi Bai, v. Digambcr A mbadas Salmis, A. L R, 1945 Nag. 

179: i. L R, 1945 Nag. 247 : 1945 N. L. J. 98. 

7. Rom Prasad, v. Salik Ram, 1882 A. W. N. 210. 
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Allahabad High Court 1 itself has held that "a person interested in 
making the payment 9 does not mean that the Interest should be such as 
would stand the test of a judicial trial, and that it is sufficient if the 
person who makes the payment honestly believes that his own Interest 
requires that it should be made. It cannot be disputed that the plaintiff 
had reasonable ground for believing—even though that belief, it may 
be argued, is not quite sound in law—that as she had an interest In the 
property as a charge-holder she was interested in making the payment to 
avoid the sale of the property, and paid hoping to get a reimbursement 
from the defendant. 

“interested in the payment 99 under the provisions of the 
Sec. & "lawfully" under the provisions of a. 70.—The contention 
was that under Ss. 69 and 70 the defendant was entitled to recover the 
local cess paid by him in respect of the wania land. Held, 3 * that even 
if that were so, the defendant would not have been justified in resorting 
to the summary levy, by the mamlatdar, of the amount to which a 
superior holder is entitled; for no tenancy whatever exists between the 
defendant and the plaintiffs, and the only remedy open to the defendant 
would have been a civil suit to recover money paid by him to the use 
of and for the plaintiffs. But, further, under the circumstances which 
exist in this case, such an action would have been sustainable by the 
defendant. Assuming that portion of a certain sum was called for by 
Government in respect of those wanna lands, and that the plaintiffs 
were “bound by law to pay” that portion to Government, the defendant 
was not a person “interested In the payment” of that money within 
the meaning of S. 69. He was not compellable to pay the money to 
Government in respect of land of which he is not and never was 
proprietor, and which could not have been granted to him by 
Government, inasmuch as it was not vested in Government, but in the 
plaintiffs and their predecessors-in title. Nor is it to be supposed that 
Government would have persisted in demanding from the defendant 
so much of it as was charged in respect of those lands, if the defendant 
had candidly informed Government, as he ought to have done, that 
those lands belonged to the plaintiffs, and that the defendant had no 
right whatever, to them, and, therefore, could not legally be required 
to pay local cess In respect of them. This, however, he did not do. 
And so the defendant cannot be regarded as having “lawfully" made 
that payment within the meaning of S. 70, inasmuch as he did so 
fraudulently and dishonestly and with the deliberate intention of 
manufacturing evidence of tide to the wanta lands of the plaintiffs, to 

1. Munni Bibi, v. Tirloki Nath, A, L R. 1932 AIL 332 : 54 All. 140 i 

136 L G 66. 

2. Dtsai Himatsingfi Jotavarsingfi, v. Bhavabhai K ayabhai, fJ880) 

4 Bom. 643. 
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which h t well knew that he had not only any lawful or lute claim 
whatever. 

7. i# Bound by law to pay” :—The plaintiffs were certainly the 
persona, who were interested in the payment of the putni rent due to the 
tdmfaddf ;andthequestion, and the only question, which under this section 
arises is, whether U was bound in law to pay his quota of the putni rent 
The case is not strictly speaking a case for contribution, properly so 
called. It is not a case where one cxvsharer In a joint estate having paid 
the entire liability due upon the entire body of share-holders brings a suit 
for contribution against the other co-sharers for recovery of the amounts 
respectively due from them. But this is a case where a third parry, who 
is not a co-sharer in the putni estate, in order to save his interest In the 
estate pays up the zammddr , s demand—a demand which the several 
shareholders In the putni estate were bound to have satisfied, and brings a 
suit for recovery from them of the amount which he paid on their account 
In respect of the several quotas of their liability. It is, therefore, to 
consider whether U was bound in law to pay his quota of the rent to the 
tamfndar. Prlma fade , it seems that he was bound to pay it, for he 
having represented to the zamindar that he had purchased this property 
from A, and the zamindar having, upon the faith of his purchase, 
registered his name In place of A, he (the tammdar) was entitled to call 
upon to pay his share or the rent due to him. In this view of the matter 
having put himself forward in various proceedings as the real owner of 
the putni in question, the Loan Company was perfectly justified in 
bringing the suit against him and the other co-sharers for the recovery of 
the amount that was due from them. 1 

The respondent contends that although he may not be the mortgagee 
of the share the appellant obtained on partition, he is the mortgagee of 
the shares of the other defendants. In that case the appellant is not 
bound by law to pay the revenue which the plaintiff has paid and this 
contention fails.* 

A nominal and collusive transferee without consideration, who, being 
sued jointly with his ostensible transferor, by a person holding a 
mortgage on the property, pays off the mortgage debt in satisfaction of 
the decree passed In favour of the mortgagee, is not entitled as against a 
purchaser for value to have a lien on the mortgage property for the 
sum which he has so paid off. Such a person is neither under a legal 
obligation to make the payment nor has he any right of his own which 
it is necessary for him to protect. It cannot be held that he enjoys any 
interest in the property by reason of the nominal and collusive purchase. 


h UmesH Chandra Banerjte. v. Khulna Loan Co, (19061 34 Cal 92. 

2* Subromonta Chetty, v. hdahalingasami Slum, (1909) 33 Mad. 41 : 
6M.LT. 198;19M*L J.6Z1 :3LG 624, 
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Sa» 69 mod 70* Contract Act, do not refer to any charge or lien upon any 
property and seem to contemplate, at least primarily, only a personal 
liability/ 

There is no justification at all for the proposition that the legal 
liability to pay, contemplated by S. 69 In respect of the person who does 
not make the payment, is only such a liability as can be enforced by the 
person to whom the payment is to be made. Here the defendants were 
‘‘bound by law to pay* because they were legally bound to do so under 
their contract with the plaintiffs, and the fact that the malg«?ar could 
not enforce this contract seems to have no bearing on the matter at all. 
To restrict the meaning of the plain words of the section in that way is 
to import many other words into it which the legislature could have 
put there but did not. And to say that a person who is interested in 
making a payment is no longer so interested because to his interest is 
added a legal duty to pay seems almost a contradiction in terms. He is 
more interested than ever. The words “interested in the payment of 
money* of S. 69 do not exclude the case of a person who in addition 
to being so interested is also legally bound to make the payment, and 
that the words “bound by law to pay* include all cases of persons 
legally bound to pay whether under contract, or otherwise, and In the 
case of a contract, whether it is enforceable by the person to whom the 
payment is to be made or not,* 

A sold certain properties to B. Subsequently he sold certain other 
properties to C. The sale to B was said to be free from encumbrances, 
whereas the sale to C recited various encumbrances on the property, 
which C was to discharge as a part of the sale price. One of them was 
a decree debt of Rs. 2,000 obtained by D. C did not pay off this amount 
and subsequently B’s properties which, together with those sold to C 
had been attached by D before judgment, were sold. In order to prevent 
the sale being confirmed, B paid the decretal amount and sued to recover 
the sum from A and C. Held, 9 that S. 69 was applicable and that B 
was entitled to recover the amount he had paid. The definition of the 
words "bound by law to pay’* given in a Bombay case 4 is this; 'Bound 
by law* does not mean “bound by law to the plaintiff, but that the 

1. Karuppan Ambalagatan , v. Muhammad Sckuth Lewa i, A. I. R. 

1914 Mad. 371 s 26 M. L J. 74: 1914 M. W. N. 131 : 
14 M. L T. 478: 22 L C. 253. 

2. Umed Singh, v. Bihari Lai, A. L R. 1922 Nag. 50 ; 4 N. L J. 76 ; 

701. C. 310 t 62 L C 881. 

3. Rauxppa PiUai, v* Mitt* Zemindar Doraisivami R eddiar alias Peihu 

Reddiar, A. L R. 1925 Mad. 1041 ; 49 M. L J. 88; 1925 
M. W. N. 486 s 90 L C, 545. 

4* SomaJuutri, v. Swamirao Kashinath, A. L R, 1917 Boa. 55; 
42 Bom. 93 :43 L C. 482 : 19 Bom. L R. 939. 
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defendant at the suit of any person might be compelled to pay". This 
definition is the correct one and the same view is taken by a Bench of 
the Madrasi High Court 1 where the following observation at p. 801 of 
39 Mad. occurs; “The person who is interested In the payment mentioned 
in S. 69 must be a person who as between himself and the defendant 
was not bound to pay though the defendant may be under an 
obligation to pay to a third patty". On the facts of that case it 
was held that S. 69 was not applicable, but the same reasoning is adopted 
in this case. 2 3 4 5 The same view is taken in these cases.*-* 

bor the application of S. 69, it is necessary to show that the defendants 
are the persons bound in law to pay. Trespassers are not persons bound 
in law to pay dues to the tamindar. Therefore, no cause of action arises 
against the trespassers for reimbursement under S. 69 for dues paid to 
tamindar on their behalf.* 

1'he liability to contribution is not entirely contained in sections 69 
and 70 of the Contract Act although, generally speaking, a large number 
of such cases do come within the purview of those two sections. In 
this case* it was said as follows —The right ot contribution has its 
foundation in and is controlled by the principles of justice, equity and 
good conscience- It does not arise from contract, although it has 
sometimes been based on the theory of an implied contract for contribu¬ 
tion supposed to exist between the parties jointly liable ex-coniroctu. 
Every joint debtor who has been compelled to pay more than his share 
of the common debt has the right of contribution from each of the 
co-debtors. The principle is that one who has discharged a common 
liability can recover from his co-obligors only the excess that he has 
paid over his share and each co-obligor is liable to contribute only in 
proportion to his share of the common debt or obligation**. A person 
may be interested in a payment, though he may be liable for or bound 
to pay only a part of the money. S* 69 does not speak of mere personal 

1. Jagapati R afu, v, Sadnuannama Arad, A. 1. R. 1916 Mad. 980 : 

39 Mad. 795 ; 29 M. L J. 639 : 2 M. L. W. 1046 : 31 L C 255 : 
18 M. L T. 464. 

2. MuifmraWttt Maniagaran, v. Rakkappa, A. L R. 1914 Mad. 26 ; 

26 M. L. J. 66 : 14 M. L T. 591; 22 1.C.9; 1913 M. W. N. 
1047. 

3. Mothooramuh C ho tt ofr a d hya, v. Kristo Kumar Ohose, 4 Cal. 369. 

4. Chandradaya, v. Bhogban, A. L R. 1916 Cal 954 : 23 C. L, J. 125: 

32 1. C. 200. 

5. Payida Ramakrishnayya, v. Baney Nagarazu, A. I. IL 1926 Mad. 

152 (1); 22 M.L.W.836.91 L C. 60S. 

Mofcmgini DeJx, v. Braferwar Banerji, A. 1. R. 1915 Cal. 334; 

27 1* C. 22; 20 Q L. J. 205. 
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liability- Take the case of Haninira 1 where it wm held that M a 
mortgagee who purchases a property at an execution sale is under a 
legal liability to pay the rent due upon the property at the time of the 
purchase, and, therefore, cannot claim under $. 6^ of the Contract Act 
contribution from the mortgagor”. 2 

The expression “bound by law” has been explained In this case* and 
it was followed in this case 4 where it was held that S. 69 was intended 
to include the cases not only of personal liability, but all liabilities for 
payments for which owners were indirectly liable, those liabilities being 
imposed upon the lands held by them. This was a case in which a 
purchaser in execution of a mortgage decree was held bound to pay the 
arrears of rent for which a decree obtained by the landlord prior to his 
purchase. On principle there does not appear to be anything 
differentiating this case from that of a purchaser at a private sale f and 
it must accordingly he held that the defendant was bound by law' to pay 
off decretal debt. The appellant’s contention that his purchase, upon 
the terms of his kehala, was free from liability for the back rents cannot 
help him as his liability for the rent remained, even if there was any 
such stipulation, though such a stipulation will perhaps enable him to 
recover the amount from his vendor. There is abundant authority as, 
for example, from the following decisions*' 6 for the proposition that a 
mortgagee who has given up his mortgage lien, might bring a simple suit 
for money for the purposes of recovering the money paid by him to jave 
the property. The same view receives support from the decision of the 
Privy Council. 7 Hence, in the suit for the recovery of the money paid 
by a mortgagee to s >ve the mortgaged property from sale under rent 
decree, simple money decree should be given.® 

The plaintiff mortgaged his holding to the defendant on the 16th 
July, 1874- Under the terms of the mortgage, which was usufructuary, 

1. Manmdra Chundra Nundy, v. Jaroahir Kumari, 32 Cal. 643: 

9 C. W. N. 670. 

2. Registered Jessore Loan Co., Ltd., y. Gopai Han Ghost Choudhury, 

A, L R. 1926 Cal. 657: 30 C. W. N. 366 : 94 I. C. 159. 

3. Mot hoof an at h Chuttopadhya, v. Kristo Kumar G hose, 4 CaL 369. 

4. Ch andradaya Sen, v. Bhagaban Sen. A. 1. R. 1916 CaL 954: 

32 L C. 200 : 23 C L. J. 125. 

5. Lfidimon Singh, v. Salig Ram , 8 All. 384 : H886) A. W, N. 134. 

6. A nandi Ram, v. Dur Najaf A li Begum . 1? AIL 195 : (1890) 

A. W. N. 228. 

7. Nugendra Ch under Chose, v. Sfeemutty Kamini Donee, 11 M. 1. A. 

24 ; 18 W. R. 17 ; 2 Suther 77 : 2 Sar. 275 (P. C.). 

8. Sasajubala Roy Choudhurani, v. Kamini Kumat Choudhury, A. I. R. 

1926 CbL 765: 43 C. L J. 142 :94LC. 811. 
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the defendant wo* bound to pay to the zamindar the rent due fat the 
holding but failed to do so. In 1926 the zamindar brought a suit for 
arrears of rent against both the mortgagor and the mortgagee- A decree 
was obtained on the 9th September 1926. The plaintiff paid up the 
mortgage money on the 30n September 1926. He then brought this 
suit to recover the payment from his mortgagee It appears that on 
the 27th July 1926, before the zamindar got his decree for arrears of 
tent, the plaintiff had sued the defendant for redemption of hia mortgage. 
Held, 1 that there to nothing in law to prevent the plaintiff from treating 
the cause of action as one arising under S. 69, Contract Act His 
mortgage suit was brought before the plaintiff paid the zamindar the 
arrears of tent, liven if it had not been brought before, it was open 
to the plaintiff to say that he preferred to realise this sum by a separate 
suit based on S. 69, Contract Act, rather than by complicating the 
mortgage account. A cause of action arose under S. 69 immediately 
the payment was made by the plaintiff. The plaintiff was entitled to 
make the payment immediately it became due from the defendant. 
Moreover, liability to pay under S. 69, Contract Act, should not be 
restricted to the liability existing between the person bound to pay and 
the person to whom the money Is paid. A payment to attract S. 69 
must.be voluntary. A payment to voluntary when it is made by a person 
In proper command of his senses and it is wrong to hold that the 
payment was not voluntary because the plaintiff could have waited 
until execution was taken out by the zamindar. 

In a suit for redemption the representatives of the mortgagor were 
required to pay a certain amount of money to the representatives of the 
usufructuary mortgagee of a part of the mortgaged property from the 
original mortgagee before he could get possession of the property 
mortgaged, field,* that tae representatives of the mortgagor could 
recover the amount so paid from the representatives of the original 
mortgager under S. 69. They were persons interested in making the 
payments and their case came within the meaning of the words 4 bound 
by law*' to pay in S. o9 of the Act. In a Calcutta case* it was held that 
S. «i9. Act 9 of 1872, was intended to include cases not only of personal 
liability, but all liabilities to payment for which owners of land were 
indirectly liable, when such liabilities are imposed upon lands held by 
them* 

The deed of endowment, is not on the record and it to not poasible 
to say that it contains any stipulation which, in all circumstances, 

h Ndiptti, v. Bans Gopai Singh, A. L R. 1927 All. 713; 25 A, L. J. 
791. 103 L C. 289. 

2. MuMhai, v. NawnitaJ Singh, A. 1. R, 1932 Oudh 222 : 

9 0. W, N 414 : 138 l. C. 137. 

3. Mkufcutunuth Chuuapadkya, v. Krista Kumar Ghost, 4 Cal. 369. 
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directs etch mirtawalli to pay half of what is directed to be paid to the 
beneficiaries. U may be taken that e ve 'natawollis who are In charge of 
the property have been mii' Uabi ? t ' pay certain sums out of the 
Income thereof to the beneudari-s. If o il/ on* of the two mutu'tuffn is 
In possession of the bulk of the income, an] h* pars off the beneficiaries, 
it cannot be said that he has paid w vax the other muEawatfu was bound 
to pay. He has paid what he was himself bound to pay, having regard 
to tne fact that the bulk of the profits came into his own hands. In 
this view the lower Courts have correctly held that the plaintiff is not 
entitled to contribution . i 2 

An independent examination of English cases as also the decision of 
the Judicial Committee 3 show that the view taken in the case of Jiban* 
and of Sir George Rankin, C. )., in KrishnaLd 4 5 6 is the right view to 
take and it follows therefrom that stranger to a contract cannot take the 
benefit of the contract between other persons reserving a benefit to a 
stranger unless from the terms of the contract it is clear that a trust for 
the stranger was intended. A Full Bench of the Madras ‘High Court* 
after review of the cases English and Indian have reached the same 
conclusion. Consequently where under a Jar [Mini kabuthat the 
contracts wicn the palmdu tnar he would pay the chtpatni 
rent into the shin^u of z rninJur in the rum : of fMfuidir, and stipulates 
that in default of the payment of t.ne assigned Jjrpjtni rent according to 
the kite he snail remain bound to pay what sum will fall due to the 
rctmsnJjT on account of interest for the defaulted kisis in terms of palni 
kubuiijt between the pat nt Jar and the ^ammdar. there is no trust created 
in f ivour of the sumi'idiir so as to entitle nim to enforce payment by 
clufMCni.lir, nor is the JiiTpatmdar “bound by late to pay" within the 
meaning of S. o‘h if proceedings f jr sale of (utni under regulations for 
arrears of rent are taken and safiabiidar pays the arrears and averts sale of 
patm so as to give him cause of action for reimbursement under S, 69 
against duipumdar. * 

1. Quiikium, v. Me Mubarak baiima, A. I. R. 1935 All. 758 i 
1935 A. W. R. 3i7: 1935 All. L R. 228: 1935 A. L J. 

50 J : 154 l C. 7 f 6. 

2. Ndthw Kkan, v. Burronath Singh, A. 1. R. 1922 P. C. 176 : 66 I. C. 

107 : 26 C.W.N.514. 

3. Jiban Krishna , v. Nimpama Gwpta, A. I. R. 1926 Cal. 1009: 

96 l C. 846 ? 53 Cal. 922 : 30 C. W. N. 812. 

4. KrohnabU Sadhu, v. Pramitabala Dassi, A. L R. 1928 Cal. 518 : 

1141. C. 658 : 55 Cal. 1315 : 52 C. W. N, 634. 

5. Subbu Chetti, v. AmnacheUom Chettyar, A* l R. 1930 Mad. 382 : 

124 L C. 55 : 53 Mad. 270 s 58 M. L J. 420 ( R B.>. 

6. A dhat Chandra Mondal, v. Doktabinda Das, A. 1.1C 1936 

Cal 663 : 63 C. L, J. 287 : 40 C. W. N. 1037; 63 Cal 1172, 
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The question is whether • person who is bound by law to 'msJcea 
payment it a person who it interested in the payment within the meaning 
of S. 69, Contract Act. On the English law it seems clear that he would 
be. At p. 384 of the Pollock ani Mulla’s Indian Contract Act (Edn. 6), 
the following authoritative exposition of the English law has been cited: 
"Where the plaintiff has been compelled by law to pay or, being 
compelled by law, has paid money which the defendant was ultimately 
liable to pay, so that the latter obtains the benefit of the payment by the 
discharge of his liability, under such circumstances the defendant is held 
indebted to the plaintiff in the amount". There has been a difference of 
opinion whether a person who is compelled by law to make a payment 
can recovet it under S. 6<>, Contract Act. At p. 390 of Pollock and 
Mulls’s Indian Contract Act, the learned authors say: “The view taken 
in the most recent case* is that this section applies to sutts for 
contribution where both the plaintiff and the defendant were liable for 
the money paid by the plaintiff. This view, It is submitted, is 
sound. The section Is general in irs terms, and there is no reason 
why attempts should be made to restrict its operation. In any event 
suits of this character would come within the scope of Section 70”. 
In this case' that view was taken. In a case of this Court 9 
it was observed : "To say that a person who is interested in making a 
payment is no longer so interested because to his interest is added a legal 
duty to pay seems almost a contradiction in terms". Under the English 
law a person who has been compelled by law to pay money which the 
defendant was ultimately liable to pay can recover from the defendant, 
and there is no reason to suppose that it was ever intended that a plaintiff 
in India should not be entitled to recover it. As has been pointed out 
above, the section is general in its terms, and there is no reason why such 
a plaintiff should not be entitled to recover. It is. therefore, held that 
the present case is maintainable-under S. 69, Contract Act and that Art. 
61 applies. The period of limitation is, therefore, three years from the 
date when the payment was made by the plaintiff.* 

A puisne mortgagee in execution of his own decree purchased the 
mortgaged property himself and in order to avoid sale of that property In 
execution of decree of the prior mortgagee paid the amount due under 
prior mortgage to the prior mortgagee. Held * that he cannot recover 


1 . 

2 . 

3. 

4. 


Projwnno Kumar Basu, v. Jamaluddin Mahomed. A. 1. R Tom pj 
67* : 15 I. C. 55 s 18 C. W. N. 327. “ 

l/med Singh, v. Bihari Lai, A. 1. R. 1922 Nag. 50 : 70 L C. tin 
4 N. L. J. 76. L J1 ° 

Vishrom Sheodin Paid, v. Seth Panna Lai, A. I. R. 1937 m-- re, 
20 N. L. J. 73: 1691. C. 298. ** 152: 


Nandan Sahu, v. Fateh Bahadur Singh, 1939 A W R sea 

“*.u» A.T7 ISl: 


1. L. R. 1940 All 71. 
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the amount to paid from the mortgagor, because the mortgagor*! interest 
in the property is extinguished by sale in favour of puisne mortgagee and 
the ownership of the property has come to be vested in the puisne 
mortgagee. In these circumstances it cannot be said that the mortgagor 
was “bound by law to pay” the amount which was recoverable by sale 
. of the property in execution of the decree of tne priot mortgagee. The 
true view is expressed in a Calcutta case.' This Is a case in which the 
holder of a patni taluq had mortgaged it and the mortgagee had 
subsequently brought a suit for sale, and in execution of the decree 
obtained by him, had brought the property to sale and had purchased it 
himself. In the meantime, the rent due to the tamindar had fallen into 
arrears and the zamindar had obtained a rent decree and in execution 
thereof had advertized the patni for sale. The mortgagee, to save the 
property, paid in the amount ot the decree and afterwards sued the 
mortgagor for the recovery ot the amount so paid by him. It was held 
that the mortgagee was not entitled to the decree prayed for, as lie was 
under a legal liability to pay the rent due upon the property at the time 
of his purchase, as the purchase was subject to the liability of discharging 
the rent that was then due upon the property, and that S. 69, Contract 
Act, was not applicable. At page 645 of 32 CaL it was observed that at 
first sight it might, no doubt, appear that the contention that the plaintiff 
was entitled to maintain the suit under the provisions of S. 69, Contract 
Act, was well founded : ’But, looking into the matter more closely, it 
would seem that the section contemplates a case where the person, who 
makes the payment, is under no legal liability to make it, and he pays the 
money for another person, who is bound by law to pay. In that case, the 
former is entitled to call upon the latter to make good the amount chat he 
has paid". It seems that a person who purchases property subject to a 
charge is alone liable to pay it and he is not therefore entitled under 
S. 69 f Contract Act, to recover the amount paid by him from the 
person who might originally have been liable in respect thereof, 
either alone or along with the person who has made the payment. 
Reference may be made to the following cases*'* in this connection. 
The principle of the Patna decision 4 is also the same. Reliance 


1. M arnndra Chandra Nandy, v. Jamahir Kumari, 32 Cal. 643 

9 C. W. N. 670. 

2. Ronglol Sahu, v. Kali Shankar , A* L R. 1924 Pat. 235 : 77 I. C. 

73 : 2 Pat 89a 

3. Mongolathamnui, v. Natayananswami, 30 Mad. 461 : 17 M. L J. 

250. 

4. Hakbul Rahman , v. Sheonandan Singh, A. I. R. 1928 Pat. 552 ; 

ill l C. 243 : 9 P. L. T. 795. 
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vis placed on this cate^ and was contended that in justice and equity 
the plaintiffs are entitled to be reimbursed the money which they paid 
to prior mortgagees. Now, the facts of that case are very different from 
the facts ot the present case. There a prior mortgagee had obtained a 
decree without impleading the puisne mortgagee and had the property 
sold. The sale proceeds satisfied the prior mortgage and left a 
considerable amount as surplus. The puisne mortgagee, who also had 
obtained a decree for sale on his mortgage without impleading the prior 
mortgagee* applied for payment out of that surplus, but on objection 
having been taken to such payment by the mortgagors the application 
was rejected. The puisne mortgagee then proceeded to execute his 
decree and, in order to avert the impending sale, the person who had 
purchased the property in execution of the prior mortgagee's decree paid 
up the decree of the puisne mortgagee, and then brought a suit to 
recover the amount from the mortgagors. It was held that upon the 
sale under the prior mortgage the security of the puisne mortgagee was 
transferred to the surplus sale proceeds and he was entitled to be paid 
out of that surplus and that the mortgagors acted improperly and 
contrary to their rights in objecting to such payment and the Court was 
wrong in rejecting the application of the puisne mortgagee. It was 
further pointed out chat the purchase made by the plaintiff of that suit in 
execution of the decree of the prior mortgagee was not, as it could not be, 
subject to the puisne mortgage, and It was held that he was entitled to be 
reimbursed the money which he paid in discharge of the subsequent 
mortgages for which the defendants were primarily liable". This case is 
of no assistance to the plaintiffs , 8 

The whole question is whether D is a person “bound by law to pay*' 
the amounts covered by those decrees. He was under no personal 
liability to pay the sums decreed as both the rent suits had been 
dismissed against him. But in execution of those decrees “the four annas 
darpatni" of which he Is the beneficial owner could have been sold. The 
phrase “bound by law to pay * was first construed In this case.* In that 
case it was held that that phrase did not contemplate personal liability 
only but all liabilities to payment for which owners are indirectly liable, 
that is, liabilities imposed upon the land itself of which they are the 
owners. This view has been followed in s series of decisions of this 


1 . Karan Sing h. v. hhtiaq Husain, A. I. R. 1921 All. M 2 : 61 I. C 

376: 43 All, 268 : 19 A. L J. 16, 

2. Nandan Sahu , v. Faith Bahadur Singh, 1939 A, W. R* 858: 

A. 1 . R. 1940 All. 104 s 1939 A. L. J. 112 1 : 186 L G. 519 : 
1. L R. 1940 All. 71. 

3. Mochoofanath Chattopadhya, v. Krista Kumar Ghost, 4 Cal 369, 
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Court 1 -* u well » of Allahabad High Court. + On the view taken in 
those cases, D would be a person “bound by law to pay'* the decretal 
amounts* for though he was not under a personal liability to pay the 
same, the liability was on the property* namely “the four annas darpotni”, 
of which he is the owner. It was contended on behalf of D that firstly 
the above-mentioned decisions have wrongly interpreted the phrase 
“bound by law to pay* 1 and secondly, that the view, taken in these 
decisions is in conflict with other decisions of Division Benches of this 
Court. On the following cases reliance was placed :—It was held tn 
a Madras case* that an unregistered proprietor of a revenue paying 
estate is a person whose interest is to pay the land revenue to save his 
property from revenue sale but he is not a person “bound by law- to 
pay” the revenue, though revenue is a charge on the property; and so the 
registered proprietor* who paid revenue at a time when a litigation about 
title was pending between him and the unregistered proprietor cannot 
recover the money paid by him from the latter under S. 69, Contract 
Act, and a later Madras case* followed the interpretation given in Boja 
Sellappa Raddy's case" to the phrase “bound by law to pay”. The 
decisions in those two cases are in conflct with the decision in 
Kioirworanath Cfiattopadhy's case 7 and also C handradaya Sen's case 1 and 
Registered Jessorc Loan Co. Dd. a These Madras cases*"* were cited in 
Sarajubala Hoy's case' but were not approved by a Division Bench of 
this Court. This Court cannot agree with these two decisions of the 
Madras 1 Ugh Court nor w1th the decision of the same Court in this case.® 
If the plaintiff in the last mentioned case could not have recovered the 
revenue paid by him from the defendant on the view that S. 69, Contract 
Act, did not help him, it cannot be seen how he could have a charge 
for his claim on the defendant’s share in the property in respect of which 


1. Chaniradaya Sen, v. Bhagaban Chandra Sen, A, 1. R. 1916 CaL 

954: 32 I. C. 200 : 23 C. L. ]. 125, 

2. Registered Jessore Loan Co, Ltd, v. Gopai Han G hose, A. I. R, 1926 

Cal. 657 : 94 I. C. 159 : 30 C. W. N. 366. 

3. Sarajubala Roy, v. Kamini Kumar, A I. R. 1926 CaL 765: 94 I. C. 

8 H ; 43 C. LJ. 142. 

4. Nandan Sahu, v. Fateh Bahadur Singh, A. L R. 1940 All. 104 ; 

186 L C. 519 :1. L. R. (1940) All. 71 : 1939 A. L. J. 1121. 

5. Scltappa R eddy, v. Vi dhachala R eddy, 30 Mad. 35 : 16 M. L. J. 
569 s 1 M L. T. 323. 

6 . Subramanya Chetti, v. Mahalingaswami Siva n, 33 Mad. 41:3 1. C. 

624 : 19 M* L J. 627.6 M. L T. 198. 

7. hiothooranath Chatopadya, v, Kristo Kumar Ghost* 4 CaL 369, 

8 . Putkenpurayial Ammal, v. Pakmm Hafi , 36 Mad. 493 ; 15 I. C. 262: 

24 M. L. J, 548* 
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the revenue was paid by him. In the ease of Gangodai* the view taken 
was not correct in view of the decision of the Judicial Committee* and 
tt may only be stated that it has not been approved in subsequent 
decisions of this Court*'* One fact, however, is significant namely, 
that MothoOTonarii Chattopadhya’s case* was not noticed in the judgment 
The question that was considered In Mothooranath Chattopadhya’s case* 
did not arise in this unreported case 7 and there is, therefore, 
no conflict between the decision in Mothootanath Chattopadhya’s 
case* and the cases of this Court which have followed it and the decision 
either in Gangada* Bhatiar's case 1 or the decision as embodied In the 
■aid unreported case. 7 Seeing that since 1878 up to the last case which 
was decided In this Court in 1926 the words “bound by law to pay" 
have been construed not only to include personal liability of the “other" 
but also liability on his property, even when he was under no personal 
liability to pay, there can be no difference from that view. It is 
accordingly held that the claim laid by the plaintiffs In the present case 
comes within $« 69, Contract Act, and unless otherwise barred they are 
entitled to recover the amount sued for from D also.* 

8. “Entitled to he reimbursed” 5—It is rightly argued that taking 
section 69 by itself, it is invisible to say that that section only applies to 
cases where the person who Is there called “the other” was personally 
liable for the debt, but it is clear from the illustration that that is not 
the intention of the Legislature. The illustration gives the case of a 
lessee paying off revenue due to Government ; but the liability to pay 
revenue due to Government Is not a personal liability of the tamindar, 
but a liability which is imposed upon the ^ammJar’s land. It is, therefore, 
dear that that section was intended ro include the cases not only of 
personal liability, but all liabilities to payments for which owners of 
lands arc indirectly liable, those liabilities being imposed upon the lands 

1. Gangodas Bhattaf, v. Jogendta Nath Muter, i 1 C. W. N. 403 : 

5 C. L. ). 315. 

2. Bi/ay Satan, v. B ageswari Prasad, A. 1. R. 1929 P. C. 288 : 120 I. C. 

650 : 51C. L. J. 70. 

3 Jagat Chandra Dt, v. Abdul Rashid, A. L R. 1935 Cal. 139: 
154 l. C. 868 : 62 Cal. 75: 38 C. W, N. 1178. 

4. Soiiendrd Nath, v, Amarendra Nath, A. 1. R. 1941 Cal. 484: 
198 I. C 315 :LLR, (1941) 1 CaL 514 : 45 C. W. N. 530: 
73 C. L. J. 435- 

5- Jnanendta Nath Singh , v. Shorashi Charon, A. L R. 1922 Cal. 23 : 
69 L C. 759 : 49 CaL 626. 

6. Mothooranoth Chattopadhya, v. Krista Kumar Ghase, 4 CaL 369. 

7* Dolegobmda Dais, v. Chatturbhuj Sttogi unreported case. 

8. Joy Chand Seraogt, v. Dole Gobinda Das , A. I. R. 1944 CaL 272 s 

48 C W. N, 454 : 79 C L J. 59. 
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held by cbm* It ta *t*o argued that the words ‘"bound by law” restrict 
the section to liabilities created by some Statute, such as liabilities to pay 
revenue, but exclude liabilities which arise out of contracts by parties. 
That would be putting on the section far too narrow a construction, 
because it was no doubt intended to include such a case as a lessee 
paying rent to the superior landlord for which the intermediate lessee 
was liable under a covenant* Therefore, it seems that that section 
governs this. The plaintiff was interested in the payment of this money, 
because he says, if hchad not paid it, his land would have been sold, and 
it was a debt which the defendant was bound by law to pay, because the 
mortgagee had legal means to recover it against him. It seems, therefore, 
impossible to say that the case does not fall within that section. That 
being so, it is quite cleat now that, under the provisions of the Contract 
Act, the Court below ought to have held that the plaintiff was entitled 
to recover so much of the mortgage-debt as he has paid in excess of 
his share. The plaintiff asks that that should be calculated in proportion 
to the respective value of the properties held by the parties. It is not 
denied here that that is a correct principle. 11 

The question raised in this appeal is shortly this, namely, whether 
the plaintiff who was the mortgagee of a puini tenure belonging to 
the defendants, and who had paid a certain sura of money to save 
the pwtni tenure from sale under Reg. Vlll of 1819, and to 
protect the interest he was then claiming as mortgagee, can recover 
chat sum from the defendants, notwithstanding that it has since been 
found by the Court below that the mortgage-debt had been satisfied 
before the date of the payment. Held,* that having regard to the facts 
of the case, this question ought to be answered in the affirmative. The 
provisions of the law that governs this case is S. 69. This view appears 
to be consistent with the law as laid down in these cases .*■*+ The facts of 
this case* were very peculiar and very different from those of the present 
case* Here the defendants not only had the benefit of the payment made, 
but they would, as a matter of fact, have lost their property were it not 
for that payment. 

1. Mothooranath ChuUopadhya, v, Kristo Kumar Ghost, (1878) 4 CaL 

369. 

2. Bindubashmi Dassi, v. Hatendra Lai Ray , (1897) 25 Cal. JOS: 

2 C. W. N. 150. 

3* Dakhina Mohan Ray, v. Saroda Mohan Roy, 21 Cal* 142. 

4* Nobin Krishna Bose, v. Mon Mohun Bose, 7 Cat 573* 

5. Ramtuhul Singh, v. Biseswar Lai Sahoo, 15 B.LR. 208 : 2 L A* 
131 :23 W. R. 305. 
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That the principle of thi* cue 1 govern# the present case* though in 
the facts, there is tome distinction. The defendants are certain putnidatr* 
they defaulted in thdr rent; the zxmindar took proceedings against them; 
the property was ordered to be sold; it was sold, and the plaintiff, in May 
1892, purchased the pain* interest at the sale held in pursuance of the 
order. On the i 2th May, 1894, the sale was, in a suit instituted for the 
purpose, set aside; the zamindat alone appealed against that decision, 
and the plaintiff was a respondent on the appeal. In April 1895, during 
the pendency of the appeal, the zumindar applied to the plaintiff to pay 
the rent which had accrued from the 13th April 1894 to November in 
that year, and in the same month he instituted proceedings against the 
plaintiff to enforce his rights upon the footing of the non-payment of the 
rent, On the 16th May 1895, the plaintiff paid the money claimed 
amounting to Rs. 2,000 or thereabouts. On the 9th August 1895, the 
appeal was heard and the decision of the Court below setting aside the 
sale was affirmed. On the 12th December. 1895, the present suit was 
Instituted by the plaintiff against the defendants, the bulk of whom are 
the fmtmdtm, the only other defendant being the sammdflT. He claims 
to recover the Rs 2,000 upon the ground that when he made the 
payment he was a person interested in the payment of the money which 
the (rntnidan were bound by law to pay, and that he is entitled to be 
reimbursed by them. The case docs fall within S. 69, It is difficult to 
say that, at the time the plaintiff made the payment, he was not 
interested In that payment which the putnidars were bound to make. 
It Is held also that this case comes within the scope of S. t9 and is 
governed by the principle laid down in this case* and Bindubashini 
Dassi's case.’ Section 69 does not require that the person who made 
the payment should have done anything actively to keep up the 
interest which he claims. All that is required is. that the payment 
should be made by a person who is interested in the payment; 
and the plaintiff was clearly interested in the payment that he made, 
seeing that it it had not been made and the pumi had been sold in 
consequence, it would have prevented him from reaping the advantage 
that he might have gained in the event of the success of the 
tamindur** appeal. The plaintiff is entitled to be reimbursed by the 
defaulting puinidars, who were bound to pay the money, and the 
provisions at S. 14 of Reg. VIII of 1819 cannot stand in the way of the 
plaintiff** obtaining such relief. That the defaulting pymiixrs were 
liable for the rent, the demand for which was satisfied by the plaintiff*! 
payment, la not disputed, and cannot be disputed. That being so, in the 
present ease* the remedy which the plaintiff has under S. 69 b not 
curtailed by the provisions of S. 14 of Reg. VIII of 1819, 

L Brndcdnuhim Doisi, v. Hartndm Lai Roy, 25 Cal. 305. 

2* Dahhina Mohan Roy, v. Shatoda Mohan Roy, 21 CaL 142. 

3. Radha M&ihub Sumtmfa, v, Sasii Ram Sen, U899) 26 CaL 826. 
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The plaintiff, a widow, seeks to recover from her husband's brother 
money expended by her on the celebration of her daughter's marriage. 
The plaintiff's deceased husband and the defendant were members of an 
undivided family, the property of which h in the hands of the defendant. 
Jt is found that the defendant, though he professes to have been ready to 
get his niccc married, did not in fact take any steps to that end, but, on 
the contrary, Improperly refused to perform the girl’s marriage. 
Accordingly the girl was married at her mother's cost, and U must be 
taken that the marriage was a proper one Held, 1 that when the mother has 
lawfully undertaken this part and in consequence has incurred expanse, 
she can claim the advantage of the obligation which the law recognises. 
The object which the law has in view, namely, the procuring of the 
marriage of the daughter would be frustrated if the obligation to prov ide 
means for it could not be enforced by the member of the family on 
whom the duty of giving in marriage devolves. The plaintiff was within 
the meaning of S. 69 interested in making the payment which has given 
rise to the action. It is not necessary that she should prove that she 
was compelled to make it or that she nude it at the defendant's request. 

The defendant was liable to be charged with the expenses for the 
marriage of the plaintiff's daughter was decided in the previous case. 1 
So the only question in tne present case* is whether the expenses herein 
claimed, which were subsequently incurred, are legitimate marriage 
expenses. Upon the authorities it is perfectly clear that the ceremonies of 
UriKa IW'esam and Ruthusunti are essentially connected with the disposal 
in marriage of a girl of the Brahmin caste and invariably form a part of 
the marriage ceremonies. It is objected that the plaintiff has not rhe right 
to sue, but as she is the person who was interested in making the 
pavnvmc which the defendant was bound to make, she was entitled n\ sue 
under S, 69 as laid down in the former case. 

The payment of cat made by the petitioner to Government In respect 
of lands decreed to him but withheld from him by the respondents 
pending an appeal and second appeal preferred by the latter is certainly 
not an officious payment made by the petitioner but a payment by one 
interested in such payment which the respondents as the persons in actual 
possession were bound by law to pay. The petitioner, while recovering 
possession of the land with mesne profits, gave credit to the respondents for 
the proportionate cist chargeable on the land, in assessing mesne profits for 
the fasti in question, vis., 1308. He is, therefore, clearly entitled to the 

j. Vaxkuntam Ammangar, v. KaUapiram Ayyana&ar, (1900) 23 Mai 
512 : 10 M. L. J. 111. 

2. Voikaniom Ammangar, v. Kallipiram Ayyangat, (1902) 26 Mad. 
497 : 13 M. L. J. 25. 
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•mount sued for which he paid to Government as the dst due for faaU 
1308 for the land decreed to him at well at the land belonging to die 
respondent!, both of which were subject to a consolidated assessment.' 

The property in dispute was attached as belonging to the holding of 
defendants 2 and 3, who had committed default in the payment of rent. 
The plaintiff claimed the property as his own and contended that, as no 
arrears were due from him, the property should not be sold. 
Notwithstanding the objection, the property waa about to be sold, when 
the plaintiff paid the arrears claimed to be due under protest. In this 
suit he sues for the money which he was thus compelled to pay. The 
landlord Is defendant 1 and defendants 2 and 3 are the tenants who 
claimed the property against the plaintiff- Held,* that a person whose 
property is sought to be sold wrongfully and who pays the money to 
save it from tale has a right of suit independent of the Madras Estates 
Land Act (I of 1908) : see the following decisions*'* in this connection. 
In the latter decision, the right is said to be for money had and received. 
If a claim can be presented under S 128, Estates Act, S. 213, Estates Act 
would not affect the right to sue in the ordinary Civil Court. Moreover, 
this is not a claim against the landlord alone for acts done under the 
colour of the Act, but against defendants 2 and 3 in the al ternative for 
payment ftom them of the money paid by the plaintiff which was 
claimed against him. The restrictive language of S. 213, Estates Act, 
does not take away the plaintifPs right to recover the moneys from 
defendants 2 and 3 In the Civil Court. 

The money in question waa paid by the respondent when execution 
Was taken out against the family properties in his hands. That being 
•o, respondent can obtain a refund of the money paid by him only if he 
•hows that certain properties belonging to him exclusively as his 
•elf-acqutaiton were threatened to be attached and to prevent such 
attachment he made the payment in question and that he had no family 
properties In hls hands at all at the time of the attachment. It is only 
if the respondent proves that hls payment was an involuntary one 
occasioned by the decree being attempted to be executed against his own 
properties Improperly that he will be entitled to the refund claimed :* 
see this Privy Council case* in this connection, 

1. Chinnasomy Ayyaf, v. Rathruisahafniihy P May, 11903) 27 Mad *38. 

2. Rajah c/Virayanagraro, v, Poosapati Appala Narasimhataju, A. 1. R. 

1917 Mad. H9 : 34 L C. 480 : 19 M. L. T. 374 : 3 M.LW, 
517: (1916) 1M. W. N. 391. 

3. Fatima Khatoon Choudram, v. Mahomed Jan Choudhty, f1867-69) 

12 M. I A. 65 s 10 W. R* 29 (P. C). 

4. Pamw Sanyasi, v, Zamfndar of Jayaput, 25 Mad. 540. 

5. Muthusami A sari, v. Angjy ahannu Atari, A. L R. 1920 Mad. 241: 

11 M. L W. 115: 54 L C. 807. 

6 . Konhoya Ltd, v. National Bank of India Ltd, 40 Cal. 598; 40 L A. 

56: 18 L C. 949 (P. C.>. 
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A purchaser of s tenure tn execution of a money decree against the 
tenants paid the decretal amount to prevent a subsequent sale In 
execution of a decree for arrears of rent. Held , 1 that he b not entitled to 
claim reimbursement from the outgoing tenant either under S. 69 or S. 70 
of the Contract Act. The purchaser is not bound personally in law to 
pay the rent due under S. 69* Under S> 70 it must be shown that the 
person, for whom he paid the money, not only derived benefit from the 
payment but had the opportunity of expressing his acceptance or rejection 
of it. Under S 69 the peram making the payment should have an 
apprehension though it may or may not really be justified in law that his 
interest will be adversely affected. 

A usufructuary mortgagee making payment to have an execution sate 
of the mortgaged property set aside is not a volunteer, and is entitled to 
be paid back the amount by the mortgagor . 2 

In this case* and also in the present case the plaintiff had purchased 
the tenure in execution of his mortgage-decree and then paid the money 
due under the decree obtained by the landlord against the tenure holder 
for arrears of rent for a period anterior to the confirmation of sale. It 
was held that the plaintiff was not entitled to recover the money 
paid by him for satisfying the rent decree. Similarly In this case 4 
the plaintiff purchased a pufni taluk in execution of a rent decree 
and subsequently paid the decree for rent obtained by the 
landlord for a period anterior to that of the rent decree in 
execution of which the plaintiff had purchased the property. It was 
held in that case that the purchaser was not entitled to contribution 
from the original tenant against whom the rent decree was obtained. 
These cases lay down that the purchaser of a tenure purchased the 
property with the incumbrance of rent due from the original tenant 
with respect to the tenure in question at the date of his purchase, the 
rent being the first charge. He must be deemed to have knowledge 
of the prior incumbrances and the existence of an incumbrance must 
have affected the price which he offered at the auction sale. This case 4 
goes to the length of saying that the arrears of rent due in respect of the 
property sought to be sold is a material fact which must be notified at 
the time of the sale of the property. The purchaser, therefore, purchases 
the property with the liability of the prior rent charges. In short, the 

1 . Suradhani Dtbi , v. Hari Charon Mahio, A. I FL 1922 Pat. 337 : 

3 P. L T. 122 : 64 I. C. 226; 1921 P. H. C. C. 298. 

2. Beni Madho, v. Sanwar Rai t A. 1. R. 1923 AIL 127 * 20 A. L. J. 

42 i 64 1. C. 918. 

3. Maharanee Dosya , v. Hatendra Lai , 1 C W. N. 458. 

4. Peary Mahan M ukhopadhya, v, Stee Ram Chandra Bose, 

6C. W.N. 794. 

5. Gtrihala Doha, v. Rani Mina Kumari> 5 C. W. N. 497. 
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trend o(the view* expressed In the cates referred to above teems to be 
that the tlabUiry to pay the prior rente due for a period prior to the 
purchase (as In the case of the plaintiff in the present case) Is that of the 
purchaser, and in discharging the rent charges or in paying the rent 
decrees, he simply discharges his own liability and not that of the 
original tenant. Therefore, the purchaser is not entitled to recover the 
prior rent charges paid by him from the original tenant. 1 

A was the real owner of the property and B, his wife, the benamidat, 
thereof, C was their son. After IVs death, the property was sold in 
execution of a decree for A’s debt. C was also a party to the decree. 
Before confirmation of the tale C asserted that B was the real owner of 
the property and that she had bequeathed by Will to C the property, and 
mortgaging the property to D (who knew all the circumstances relating 
thereto) and by paying the money raised, had the sale set aside. Held ,* 
that where a person makes a payment in the assertion of a hostile title 
and for the protection of his own interests, in order to save property 
which he claims to be his from passing out of his lands, the mere fact 
that the other party is benefited will not, if it is found that the person 
making the payment has no ride, entitle him to be reimbursed. In a 
previous case of this Court* it was held that the interest contemplated 
by S. 69 of the Indian Contract Act is an existing interest which the 
payment is intended to protect and not an interest which is created by 
the payment Itself, that S. 70 of the Indian Contract Act has no 
application where the person making the payment makes it for himself and 
nor for the person against whom the claim tor reimbursement is made 
and that S. 101 of the Tranafer of Property Act does not create a security 
where there was no security before. In another case of this Court 4 
it was held that the test to bring the case under S- 70 of the Indian 
Contract Act is that a person should have in fact enjoyed the benefit 
by accepting or adopting without objecting to it and that it is not 
necessary that before the act is done by the other party an option must 
have been given to the persons, sought to be made liable, of accepting or 
declining the benefit before the benefit is given. All the authorities on 
the subject have been reviewed. The scope of S. 70 was also considered 
in this case.* But tn this case the property was sold at a sale binding on 

|. Ranglot Sahu, v. Kali Shankar Sahai. A. 1. R. 1924 Pat. 235 : 

2 Pat. 890 : 1923 P. H. C. C. 353 s 77 l. C. 73. 

2. Mollaya Fadayachi , v. Krishnaswami Iyer, A. I. R. 1925 Mad. 95 : 

47 M. LJ. 622 : 21 M. 1. W. 336 : 85 1. C. 855. 

3. Veeraraghava Iyer, v. Lakihmana Iyer, 25 M. L 1. 312 : 18 L C. 

247 : 13 M. L. T. 345. 

4. Chandra Deo, v. Srinivatoeharlu, A. I. R. 1915 Mad. 95: 

38 Mad. 215.25 M. L. J. 433 : 14 M. L. T. 20 s 20 l C. 445 : 

1914 M. W. N. 99. 

5. Copala Aiyangar, v. MtonmocU Ruddiar, A. I. R. 1923 Mad 392 : 

»7 M. L W. 254 : 74 L C. 416. 
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both the real owner, A and C, the benamidar and if the sale was not set 
aside, the title of the real owner would have been extinguished and the 
purchaser would have got an absolute good title. It is clear that under 
the C. P. Code of 1903 title vests in the auction purchaser from the 
moment of sale and that no confirmation is necessary, vide, the following 
two cases'! ’* In this connection. As, therefore, title passed out of the 
real owner and the benamidar at the Court sale, the setting aside of that 
Court sale must be created as a repurchase by him and the mortgage to 
D must be treated as money borrowed to repurchase the properties As 
in this case the execution sale was not due to C, the benamidar'* default 
or misconduct, although A was entitled to the benefit of the repurchase 
by him (C), it being open to the real owner, where a person in the 
position of an agent or trustee repudiates his character and repurchases 
properties tn his own name, to treat such repudiation as a nullity and to 
claim that the properties are held by the benamidar in trust for 
him and that the benamidar cannot treat the re-purchase as for 
his own benefit, yet A could not get the properties free from the 
obligation to pay the money that was the consideration for the 
repurchase. Because, where the benamidar repurchases the property or 
raises money for the purpose of setting aside the sale, It is contrary 
to all equitable principles to hold that the real owner who took 
no steps to discharge the decree and who allowed the property to be 
sold could step in and claim the property free from any obligation 
to repay the money borrowed by the benamidar for the purpose of setting 
aside the sale. Hence in this case D, the mortgagee had a charge on the 
property for the amount of the Court sale and this chargcwasenforceable 
even against bona fide purchasers for value. It has been held by 
Spencer, 1 , that as the reversionary heir was sufficiently interested in the 
preservation of the property to be entitled under S. 91 of the Transfer 
of Property Act to redeem the property or under C. P. Code, 0-21, 
r. 89, to apply to set aside an execution sale thereof and so, he was 
entitled to an equitable lien on the property for the amount so utilized 
by him and D having obtained as assignment of Cs rights through the 
mortgage deed, was entitled to recover the amount by way of charge on 
the redeemed properties, vide, this case 8 in this connection* Moreover, 

1. Bhawani Kuar , v. Mathura Prasad Singh, 40 Cal* 89 ; 39 I A. 223 : 

16 C. W. N. 985 : 23 M. L J. 311:12 M. L T. 352: 
1912 M. W. N. 244 : 14 Bom. L* R. 1046: 16 C L. ]. 
606 (P.C.). 

2. VenkauteheUamayya, v. NUakania Gihjfee, A. I. R. 1919 Mad. 1014 ; 

41 Mad 474: 34 M. L J. 156 : 23 M. L. T. 9 : 7 M. L W. 159 : 
1918 M, W. N. 121 : 43 L C 685 (F. &). 

3. Natayana Kurt Goundan, v. Pechiammal, 36 Mad* 426: 22 M. L J, 

364 : 11 M. L T. 174: 15 L C. 206: 19U ML W. N. 353. 
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Payer of money for discharging encumbrances on properties purchased 
by him can, on sale being set aside, recover It, but is not entided to a 
charge on the properties. 

A testator bequeathed certain properties to his foster son. The 
testator, his wives and the foster son were living together and the latter 
continued to live in the family even after the testator'* life time. The 
foster son discharged certain encumbrances on some properties other 
then those bequeathed to him. The Will did not direct him to do so. 
The foster son died and afterwards there was a contest between the 
widows and his legal representatives. The lower Court thought chat 
if he had survived the widows he would have got the properties. Held,' 
that he was not a volunteer and was entitled to be reimbursed. 

The second mortgagee paid off the amount under the decree obtained 
by die first mortgagee to save the mortgaged property from sale. Held, 9 
that he can bring a suit under S. 69, Indian Contract Act, to realise the 
amount so paid. S. 74 of the T. P. Act does not take away this 
right, but if the first mortgagor would not in such a case be a 
person bound by law to pay the money due under the first mortgage, 
S. 69 of the Contract Act would scarcely help the subsequent mortgagee 
who makes the payment. A mortgagee who abandons his lien under 
the mortgage is competent to bring a simple suit for recovery of the 
money the payment of which created the lien In his favour. See the 
following cases*'* in support of the view token. 

In default of Government revenue by the mortgagee in possession, 
the mortgagor pays the same. Held, 9 that he recovers the same with 
interest. 

If the plaintiff has made the payment to pay a debt of the defendant 
to save the land from tale thtnking that the land belonged to him, then, 

1. Piramu Ammai, v, Senmotha A mmol, A. 1. R. 1925 Mad. 1175: 

861.C. 737. 

2. Durga Charon Chandra, v. Ambica Charon Chandra, A. I. R. 

1927 Cat 393 : 45 C. L J. 191: 101 I. C. 130 -. 54 Cal 424. 

3. Lachmon Singh, v. Salig Ram, 8 All. 384 ; (1386) A. W. N. 134, 

4. Anandi Ram, v. Our Naja/ Ait Begam, 13 AIL 195 : (1890) 

A. W. N. 228. 

$. Saifubafa, v. Kamiru Kumar, 43 C. L. j. 142: 94 I. C. 811: A. L R. 

1926 CoL 765. 

6 . Nugendra Chowder Ghote, v. Sreemutty Kaminee Pastes, 11 M. 1. A. 

241; 8 W. R. P. C, 17 : 2 Suther 77: 2 Sar. 275 (P. C). 

7 . Kmhanan Namboodnpad, v. ChdUthp ai btm Komath Ambu Kusup, 

A. LR. 19^7 Mad. 59:51 M. L J. 633 : 24 M. L W. 6571 

192614. W. N. 957.98 l. C. 802, 
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even tf It turn* out that it docs not so belong, the plaintiff is entitled 
tot decree. 

According to the terms of the lease, the lessor was liable to pay land 
revenue and to receive a certain sum by way of njrtrana from the 
lessees, and the lessees paid the revenue falling in arrear. Held, 9 that 
they could recover it from the lessors or their heirs to the extent of 
such property of the lessor as may be found to have come into their 
hands. 

Section 55 of the Transfer of Property Act is expressed In terms of a 
very absolute and clear character. It provides that, in the absence of a 
contract to the contrary, the buyer and seller of immoveable property are 
subject to liabilities and have rights in the enumeration of the elementary 
proposition chat the seller is bound to discharge all incumbrances then 
existing on the property. The property which was the subject of sale 
was under more than one mortgage prior to the transaction of sale- But 
the language of the deed of sale recognized only one pf those mortgages 
and made no mention of the others. The deed further provided that* 
apart from the one mortgage, “the property is up to this date free from 
ail rights of transfer by sale, mortgage, etc. 1 * It was futhcr stated therein 
that “if, God forbid, any person comes forward as partner or cosharer 
and brings a claim, or if an encumbrance, etc.. Is found in respect of the 
whole, or part of the property sold, and as a result ot his claim the 
property passes out of the possession of the vendees", then the vendor 
shall have certain obligations. The property did not pass out of the 
possession of the vendee but he was forced in a Court of law to answer 
the rights of another mortgage holder of a very considerable amount and 
to meet the claim. Held,* that that sum was paid under compulsion 
and it was undoubtedly a payment for which the vendee was entitled to 
be recouped from the vendor of the property for a payment so made. 
Further, it has been held that this was payment of money which another 
was bound to pay by law within S. 69, Indian Contract Act, and, 
therefore, the person who paid It is entitled to be reimbursed by the other 
party and that the last portion of the sale-deed, which stated what is to 
ensue in the event of the vendees being out of possession did not 
contradict or restrict the wider language of the contract of sale nor did it 
wipe out the obligations under the statute. 

1. H. Bamasena Rao, v, H. Narayana Roo, A. L R. 1927 Mad* 459 t 

99 L C. 845. 

2. FaiyaomnUa, v. Bajrang Bahadur Singh, A. 1* R. 1927 Oudh, 

609(1): II. C 275: 104 L C 358- 

3. Bhagwati, v. Banani Das, A. 1. R. 1928 P* C. 98 : 26 A. L. J. 550 ; 

30 B. L R. 834 : 47 C. L. J. 539 : 32 C. W. N. 705: 

54 M. L J. 689: 108 L C. 687 55 L A. 135 * 50 AIL 371; 
28II L. W, 150. 
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The appellant like all other assesses was required to make a return of 
his income for purpoaca of the Income-Tax Act and If he chose to include 
in the return an item of income which was not assessable under the Act 
and if on the basis of that return the Income Tax Officer assessed the 
income, and, on notice being given, the assessee paid the tax* it cannot be 
said that it was paid tinder duress. Refer to these English cases. 1 '* But the 
case would be different if for the purpose of getting an official act done a 
person pays something more than what is proper, for in order to get the 
act done he must pay the amount demanded, otherwise, the act would 
not be done* In such cases It can be said that the payment is not a 
voluntary payment, nor is it a payment made under a mistake of law. 
The cases in Ho>pe» J and Steele* are cases where* In order to get a certain 
thing done* the plaintiff had to pay the amount demanded- In both 
these cases the plaintiff could not have got what he wanted without the 
payment, and, therefore, rh^ payment could not be said to be voluntary, 
but a payment under duress- The point was the subject of decision by 
a Bench of Madras High Court !t held as follows : “The Indian Law 
Stems to be dear, namely, that a mistake, in the sense that it is a pure 
mistake as to the law in India, resulting in the payment by one person 
to another and making it inequitable that the payee should retain the 
money is no ground for relief”. In the said Madras case 5 reference was 
made to the observation of Lord Sumner in the case of Sin Clair* : 
“There Is now no ground left tor suggestion as a recognizable ‘equity* 
the right to recover money m personam merely because it would be the 
right and fair thing that it should be refunded to the payer". 7 

Three mortgages existed successively on one and the same property 
in 1911, 19i i and 1914. The first mortgagee brought a suit on the 
mortgaged property, obtained a sale decree and purchased the same 
himself. He sold the property to B. In a suit by mortgagor against B a 
compromise decree was obtained that the property should be handed 

1 WiUutm labile ley Ltd, v. The King, (1909) 101 L T. 741. 

2. Slater, v. Mayor etc of Burnley, (18831 59 L. T, 636. 

3. Hooper, v. Mayor & Corporation of Exeter, (1887) 56 L.) Q B 

(n.s.) 457. 

4* Stale, v. Williams* (1853) 8 Ex. 625 : 21 L. I. Ex. 225 : 17 ]ur 
464. 

5. A. M. Appavoo Cheuiar, v. S* I. Ry. Co, A. 1. R. 1929 Mad. 177 i 
28 M. L. W. 591: 1928 M. W. N. 385: 56 M. L L 269 * 
114 LC. 358. 

K Sin Clair* v. Btoughan (1914) A. C 398 : 83 L 1 Ch 465 
30T.L. R. 315 :58 b. L 302. UlLT.l. ’ ’ ! 

Rqpsuara Sethwpathi Avcrgal* v. Secretary of Stau* A, L R. BM 
Mad* 179 i 52 Mad* 12 ; 53 M. L* J ( 770 ; 28 M. L* W 667 • 
114 LC. 829* ‘ 


7* 
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over to him on payment of fU 29,000 before the 13th July. On 11th 
July the mortgagor entered into an agreement with a third person 
(defendant No. 16) to sell the property to him for Re. 33,000, the 
consideration being paid on 1 irh July in order chat the mortgagor might 
pay Rs. iiJHXJO into Court on the I3ch July and obtain possession of rhe 
property. In the mean time the third mortgagee brougnt a suit on his 
mortgage. Held/ that the payment of Rs. 33,000 for the purpose of 
Rs. 29,003 being paid into Court in pursuance of the compromise decree 
which ordered delivery to the mortgagor on such payment cannot raise 
the equity of subrogation or a salvage lien. Undoubtedly, subrogation 
itself cannot be pleaded, for there is no discharge of any prior mortgage 
to which the payment can be ascribed. Similarly, there can be no 
salvage lien, nor any lien under Ss, 6° and 70 of the Ind an Contract 
Act ; for defendant No 16 had no interest in the property at the time 
of payment, nor did he make the payment tor the third mortgagee 
against whom his claim tor reimbursement is now made ; these two 
considerations are requisite in order to bring a person under Ss. 69 and 70, 
Contract Act, as laid down in the following two cases. 3 ' 1 

The successor-in-interest of the proprietary interest of a lamburdar 
paid the arrears of revenue which the co-sharers are bound by law to 
pay. Held* that he is entitled to be reimbursed for the same under 
Ss. n9 and 70 of the Indian Contract Act. 


B died in 192!; in 1920 she had granted a theka of her share to N 
who was bound in terms of lease to pay the Government revenue. After 
the death of B. two rival claimants appeared on the scene which 
resulted In a controversy before Revenue Court which had varying 
results. At one stage of the controversy D was recognized as the rightful 
claimant and was appointed iambcnJiT. During the period that he held 
office he paid the Government revenue. Subsequently D was unsuccessful 
and his rival claimant obtained possession of the share once in possession 
of B. Consequently D brought a suit against N for recovery of land 
revenue which he had paid as lamhardar and which N was bound to pay 
under the lease. Held* that D was Interested in the payment of 
money and was, therefore, entitled to be reimbursed by Nf. 


1. A. V'. A. Audinatha Ayyengar, v. S. S. Bkarothi, A- L R. 1929 Mad. 

890 - 30 M. t. W.9SI : 12* I. C 19L 

2. VecruTdjgtava Avyir, v. Lak<hmana Ayyar, 25 M L, i. 

18 I* C. 247 : 13 M !.. T. 343. 

3. Umrai lull, v. Rukmin Kuzr, A. i. R. 1916 All 44 : 14 A. L. J. 

953 : 35 1. C. 647. 

4. Ram Raian Lai, v Mt- Gaum, A. 1. R. 1930 AIL 5i6 : 11 L R. A. 

Rev. 97 : 14 R, D 297 s 122 I. C 765 s 1930 A. L. J, 1109. 

5- Bhora Hazari Lai, v. Bhora Nautanga Lai, A, L R. 1930 AIL 517 : 
123 L C. 335 :1930 A. L« h 1103 ; 14 R. D. 423. 
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Under the termi of a release deed by which « partnership was 
dissolved, one partner undercook to satisfy the liability of the partnership 
firm tinker a decree but the ocher partner actually paid the creditor. 
Held, 1 that the partner paylrig the creditor is entitled to indemnity* 
See this Privy Council case 3 in this connection. 

A mortgaged four villages to B and subsequently sold two of the 
aforesaid villages to C and D who were E’s benamidar s in respect of one 
of the villages No. I- C and D agreed with R to satisfy the entire 
mortgage debt and E's village No. \ was to be free from alt encumbrances. 
Subsequently a pre-emption suit was brought by F and C3 in respect 
of village No. 1. The suit terminated by a compromise decree between 
C and D, on the one hand, and F and G, on the other, whereby the 
latter’s claim was decreed and they undertook to pay off the entire 
mortgage debt on certain conditions. On failure of F and G to 
satisfy the mortgage debt, B, the mortgagee, obrained a decree against 
A, C, D, F, and G and E's village was sold and In order to save his 
village E set up a benaroidur at the sale who purchased It for him. A 
suit was filed by E for such money. Held. 31 that as E was the real 
purchaser of village No. 1 he had a personal interest in making the 
payment by setting up a benamidar ar the sale In order to prevent village 
No. I from passing out of his possession. The contractual liability in the 
pre-emption decree about the satisfaction of the mortgage debt by F and 
G could have been enforced against them by C and D had they been 
real purchasers of village No. i« Therefore, if the benamuiar C and D 
could enforce it, E who was real owner could equally enforce that 
contract and hence was entitled to be reimbursed under S. 69/ In this 
case* It was held that “bound by law” does nor mean “bound by law to 
the plaintitf” "but that the defendant at the suit of any person might be 
compelled to pay w . Further, it is clear that the liability for which 
payment may be made under this section need not be statutory. A 
contractual liability by the defendant to pay the amount which the 
plaintiff with a view to protect hU interest has to pay, would entitle the 
plaintiff to be reimbursed by the defendant for the amount paid by him 

The plaintiff sued on a mortgage and obtained a decree on its basis by 
compromise, later on, however, it was found that there were arrears 

1 . Kuppuwamy, v. Rasappa Chetttar, A. 1. R 1936 Mad. 865 . 1936 

M. W, N. 738 : 44 M. L W. 438. 

2. Vranippa Chatty, v. Ar unacheUam Chatty, A. L R. 1924 P. C 192 : 

86 1. C. 259 : 4 Rang. 48 : 47 M. L. 1- 168. 

3. Aftgne Lol, v. Sulk Gopol, A. 1. R. 1940 All. 214 : 1940 A. L. J, 

370 s 1940 A. W. R. 183 t 189 I. C. 60. 

4. Rasappa PiUm, v- Doroiiwami R editor, A. 1. R. 1925 Mid. 1041; 

901. C 545 1 49 M. L J, 88. 
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of hod revenue payable to re* pea of the held that waa given to the 
plaintiff by compromise and the Revenue Officer took steps to put the 
property to sale for realisation of the said land revenue, and the plajnuff 
deposited the arreat to avoid the sale and instituted the present auk 
against the defendant* who were in possession for those years for 
recovery of the amount alleging that it was primarily the duty of the 
defendants to pay this revenue to Government and as they failed to pay 
the same, the plaintiff was called upon to pay and the plaintiff was, 
therefore, entitled to be reimbursed. Held,' that In this decision* it waa 
laid down that a person was entitled to invoke S. 69, Contract Act, if he 
was interested in making the payment notwithstanding that he was also 
legally liable to pay. He stated with reference to the facts of that cue, 
namely that a mortgagee of malikmakbuta land who has obtained 
possession thereof u a purchaser in execution of his mortgage decree 
is entitled to sue his mortgagor under S. 69 of the Act for the amount 
paid by him to aave the land from being sold to execution of a decree for 
arrears of revenue of the land, even though he was liable to pay the 
amount as the arrears of revenue were a charge on the land subject to 
which it was purchased by him. This case* dealt with the applicability of 
the provisions of the C. P. Land Revenue Act, and while dealing with 
these provisions it was held that a mortgagee who had foreclosed and was 
to possession of the foreclosed property but was required to pay land 
revenue which his mortgagor defaulted when he was to possession, was 
entitled to recover the same from the mortgagor under S. 69, Contract 
Att. It was remarked that the mortgagee was liable to pay the arrears of 
land revenue but that did not exempt the mortgagor from the obligation 
to pay for the period during which he enjoyed the profits of the 
land. The liability of the defaulting holier of the land as stated 
above is more comprehensive. An arrear payable to Government is 
recoverable by arreat and detention of the defaulter or his imprisonment 
in the civil jail or by attachment and sale of his moveable property, and 
the remedies against the defaulter are not restricted merely to selling the 
land to respect of which arrear has accrued, and simply because the 
mortgagee who has paid oft the arrear in order to save his property, the 
mortgagor who was really personally bound to pay is not absolved. 
This Is a case in which the plaintiff is entitled to recover from the 
defendants the arrears paid by him. 

If the Court of Wards had paid any moneys to discharge the debt* 
of the deceased S, including the mortgage created by him In favour of 
the Secretary of State, they had done so to order to preserve the 

1. Amtit Woman Dalai, v. M ahadeo Laxminatayan Shraoti A i n 

1940 Nag. 285 ; 1940 N. L. J. 337 : 190 L C. 594. 

2. Main B at, y. Balakdat, A. I R. 1938 Nag. 459 : 178 I C 

l L R. (1939) Mag. 246. * 
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property for the benefit of hli heir*. Therefore, tf the hein required 
partition of the property, they could not do so unless they recouped 
the Court of Wards for the money spent in prnerving the property on 
their behalf from the attack of other creditors, including the Secretary of 
State for India. For this proposition, this Privy council case was relied 
on and there is no doubt chat, as a general proposition, the proposition 
of law which is contended is correct. For instance, if A sues B for 
partition and B claims that he has discharged the mortgage debt of the 
entire estate, B is entitled to demand from A that, before A gets partition, 
A should recoup B for the proportionate share of the mortgage which 
had been paid off by B alone. I. * 3 

The lessee entered into possession under a lease which was legally 
defective and constructed a tin shed and chabutra and claimed to set off 
the costs of the constructions against the lessor's claim for damages for 
use and occupation. The trial Court included the costs under repairs 
while the first appellate Courts treated the constructions as necessary 
for protecting the property from deterioration on account of the 
rains. As regards the shed and chabutra various provisions of the 
Contract Act and Transfer of Property Act were referred to. Held. 0 
that S. 65, Contract Act, would not apply on the view that the 
agreement was not void, and $. 70 of the same Act would not also 
apply because the defendant (lessee ) did nor give notice to the plaintiff 
(lessor) or obtain his consent as she should have done under els, ( f) and 
(p) respectively of S. 108, T P Act. It was conceded that S. 51 of 
T. l\ Act is not expressly applicable, but it was argued tha: the 
principle of equitable estoppel would apply or that there was an implied 
agreement. But there is nothing In the plaintiff’s conduct which would 
justify this view. Therefore, the defendant cannot claim reimbursement 
for the shed and chabittra. 

After reviewing the decisions in the following cases 4 5 * 7 8 ' 3 it is held 
that where a person on whom there was no longer any obligation to pay 

I. Dakhina Mohun, v. Saroday Mohan, 21 Cal. 142 . 20 1. A. 160 : 

6 Sar 366 (P. C.) 

2* Qaisar Jahan Begam, v. Court of Wards , Delhi, A. I. FL 1941 Lah. 
88 : 193 I. C 829. 

3. N. Qomar Jahan Begam, v. Ch. Bansi Dhar, A. L R. 1942 Oudh 

2)1 : 1941 O. W. N. 1)95 : 199 L C. 35- 

4. limed Singh, v. Bihart, A. L R. 1922 Nag, 50. 

5. Viihrom, v. Pannalal, A- I. R. 19)7 Nag. 152. 

6 Mula, v. Baiakdas, A. L R. 1938 Nag. 459 : L L. R. (1938) Nag. 
246. 

7, Tuba ICaur, v, Jageshar, 28 AIL 563, 

8. AW Husain, v. Ganga Sahai* A* L R. 1928 All. 353* 
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u surety, u subsequently discovered, had been erroneously made to pay 
in execution, by coerdve proem, the decretal debt due by another, a 
claim by the former against the latter under S. 69, Contract Act, for 
reimbursement, would be quite legal and valid. 1 

The rent of a holding Is not revenue. It is not recoverable as revenue 
and the provisions regarding realization of revenue have nothing to do 
whatsoever with realization of rent. Every rent is payable personally 
and in default of such payment the landlord has the right to recover the 
amount by enforcing the statutory charge against the land given to him 
under S 72 (3), Berar land Revenue Code, Section 72 (3) is an enabling 
section. It does not prevent the personal remedy against the tenant. 
The plaintiff who paid the amount which the defendant was bound to 
pay under law is thus entitled to recover the same from him and 
reimburse himself under S 69* Contract Act The decision* relied on 
applies to the facts of the present case. The plaintiff was interested in 
the payment of money which the defendant was bound by law to pay 
and which he failed to pay ; and the plaintiff was required to pay. He is 
therefore entitled to reimbursement. The mere fact that the defendant 
had ceased to be the owner at the time when plaintiff paid docs not 
exonerate him from his liability.* 

9. Effect of voluntary payment:—B died leaving a widow R, and 
a son M, R survived M. After M's death one S the heir of B, sold B’s 
property to plaintiffs. One A got a decree against S and widow R and 
attached the property in question. The defendants purchased the 
property from the widow R and paid off the decretal amount. The 
plaintiffs brought a suit to recover the property from the defendants 
without being required to pay the decretal amount. Held !,* that as the 
defendants had purchased the property from a person who had no title 
to sell it. they cannot expect to be recouped for the amount 
which they paid to clear off the decree since by their purchase they did 
not acquire any interest in the property and as such their action was 
that of mere volunteers. 

jawaia Prasad and Ross ]]., quoted in this case" with approval the 
following observation of Lord Macnaughten In the case of Dakhma Mohan 

h Hatichand , v. Gyaniram, A. I. R. 1944 Nag. 282 : j944 N. L. J. 

433 . L L. R. 1944 Nag. 638. 

2. Mulfl Boi, v. B alakdas, A. 1. R. 1938 Nag. 459 : 1. L. R. (1939) 

Nag. 246 * 178 1- C. 485. 

3. Shrivattabh Badrinath, v. taxman Vinayak Bhawc, A. I. R. 1947 

Nag. 39: L L R. (1946) Nag. 630 : 1946 N, L J. 555. 

4. Gaya Proud, v. Methoi Lol, A* L R, 1923 AIL 404 * 75 L C. 624. 

5. Duty* Sana Kwt, v. Most. Bib* All Fatima, A. 1. R. 1925 p*r 

201.77 L C 157. 
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Roy* r "It «eem« to be common Justice that when a proprietor to good 
faith pending litigation makes the necessary payments for the preservation 
of the estate in dispute, and the estate is afterwards adjudged to hit 
opponents, he should be recouped what he has so paid by the person 
who ultimately benefits by the payment, if he has failed through no fault 
of his own, to reimburse himself out of the rents.” 

A partner of a firm died and his interest therein ceased from his 
death. The surviving member was charged supertax in respect of the 
profits of the deceased partner computing the total income as under 
Proviso to S. 56 of the Income Tax Act (1922). The partner made the 
payment and sought to recover it from the estate of the deceased partner. 
Held,* that there is no provision in the Income Tax Act (1922) for the 
assessment to income-tax or to super-tax of the estate of any deceased 
person and. therefore, the deceased partner's estate was under no 
liability to pay the tax and so the above payment was a voluntary 
payment so far as the estate is concerned and does not fall within the 
provisions of S. 69 of the Indian Contract Act. 

The money was deposited by the plaintiff on the express 
understanding that the decree-holder would be liable to refund it, if It 
was found that the house was not saleable. Held.* that the decree for 
Its refund granted by the Court below was quite proper. The appellant 
must be deemed to have withdrawn it on that condition No question of 
voluntary payment by a person not interested tn the payment arises in 
this case. 

A person who knowing all the facts, gets a transfer of the minors’ 
property from a person who is not the guardian, is not entitled to be 
reimbursed any amount which he paid for the benefit of the minor. 
In a Bombay case' 4 it was held that though the sale was by an 
unauthorized person, the Court might under S. 41, Specific Relief Act, 
make it a condition that the minor should refund the amount by which 
his estate and himself were benefited. In that case the sale was by the 
step-mother on behalf of her minor son. The Court held that the sale was 
by an unauthorized person and the sale was invalid and that the minor 
wss entitled to have it set aside. Even though the step-mother was not 
the lawful guardian of her stepson, it is difficult to see how she could 
not have been hb d* facto guardian if by course of conduct she acted 

1. Dakhina M ohm Roy, v. Satada Mohan Roy , 21 Cal. 142 ; 20 I. A. 

160: 6 Sar. 366 (P. C ) 

2 Mitchell, v. Me NM & Co*, A.LR. 1927 CaL 518; 31 C* W. N. 
630 i 103 I, C 120, 

3. Rom Satan Dos, v. CKhott Lot, A* L R. 1928 AIL 668 ; 110 1, C. 
365. 

4 Umbm Rrt#* Mu Rovji A. I R« 1925 Bora. 499 1 49 Bom. 
576* 
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** *uch. It WM found that she redeemed the mortgage and told the 
land after redemption. Therefore, the itep-mother wet it facto guardian 
and it la well-settled that the power* of a it facto guardian 
ate the aame as those of a lawful guardian under the Hindu Law: vide 
the following cases in support of the view taken. Her alienation 
of the minor’s property was only voidable and not void. A Court of 
Equity has power to grant relief in proper cases and this was a proper 
case for the application of S. 41, Specific Relief Act. It was held in this 
case 4 that “a person, who has made improvements on the property 
believing in good faith that he is absolutely entitled thereto, is 
entitled to the benefit of S. 51. T. P. Act".* 

Plaintiff mortgaged his property for a period of six years to the 
defendant and agreed to pay interest every month consenting to pay It 
even for the intercalary months, according to the vernacular calendar. 
Subsequently he executed s rent note agreeing to pay rent at the rate of 
the interest every month for 72 months. On redemption the plaintiff's 
agent paid interest for 74 months Including the two intercalary raontha. 
Held,* that the rent note did not supersede the mortgage and the 
mortgagor was bound to pay interest even for the two intercalary months. 
Moreover, a voluntary payment cannot be recovered from the patty 
receiving it. Refer to these cases 7 ** in this connection. 

The plaintiff gained possession of the property under a false title (a 
forged Will), and while so holding it claimed that he made several 
voluntary payments to discharge debts that would be enforceable against 
it, voluntary in the sense that the payments, with one exception, were 

1. Romajwami Pillai, v. Kaiinath Atyar, A. I. R. 1928 Mad. 226 (2); 

1927 M. W. N. 356 : 108 l. C. 529. 

2 . Thyammal. v. Kuppanna Koundan, A. I-R 1915 Mad. 659(2): 

38 Mad. 1125 : 26 1. C. 179 : 27 M. L. J. 285. 

3. Adhat Chandra Dua, v. Kirtibash Bairagte. 12 C. L. j. 586: 

6 I. C. 638. 

4. Harilal Ranchhod, v. Gotdhan Kethava, A. 1. R. 1927 Bom. 611 : 

51 Bom. 1040. 

5. Cfunna Alagumpemmal Karayalat, v. Vinayagathamal, A. I. R. 

1929 Mad. 110 : 55 M. L J. 861 : 29 M. L. W. 6: 117 I. C. 

731- 

6 . Manila! Lallubhai, v. Cf umdulal Tribhovan Dot, A. I. R. 1930 

Bom. 430 : 32 B. L. R. 424: 125 L C 907. 

7. Waff & Sons, v. Dadyaba, Khinyi & Co, A. I. R. 1920 Bom. 192 : 

21 B. L R. 986: 44 Bom. 631.58 I. C. 465. 

8 . In «e Ramehandta Qarwji, 29 Bom. L. R. 1167. 

9. A kd atU kabct Damptkiba Suimiad, v. William Pearton 9 Co, 137 

L T. 533. 

F—170. 
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not made to avert the imminent lots of the property. Plaintiff neither 
admitted that hi* title was false nor dll hU conduct otherwise establish 
his good faith, Held/ that before granting him a decree the Court must 
be satisfied that the condition of good faith was fulfilled. Unless he 
establishes the most unquestionable good faith he can have no claim in 
equity to reimbursement, and in view of the finding that the Will was 
not genuine and the plaintiff knew It to be so, though he was a minor 
at that time, the plaintiff's claim must be dismissed. But where the 
plaintiffs alleged title is found to have been false, and he has not 
succeeded in showing that he held possession of the property in good 
faith, believing it to be true, a payment made to discharge a mortgage debt 
does not stand on any better footing chan a payment made to discharge 
an unsecured debt, or, the mere fact that a debt is secured by a decree 
will not render any payment of it as one for preservation of property. 

10, Suit for contribution :—This appeal arises out of a suir for 
contribution. These arc the facts : — A certain paint taluq which 
belonged to C was mortgaged by him to R. Upon the mortgage the 
mortgagee obtained a decree on the 26th June 1895, and in execution the 
patni was brought to sale, and was purchased by the plaintiff on the 
20th September 1899. The sale was confirmed on the 20th November 1699, 
and the purchaser, the plaintiff took possession on the 25th February 1900. 
In the mean time the rent due to the tammdur fell into arrears ; and it 
would appear that, for the rent due tor the years 1306 and 1307 up to 
Ami, the zamindar obtained a decree on the 29th August 1900, and in 
execution of this decree, he advertized the palm for sale. The plaintiff 
thereupon paid in the amount of the decree and saved the patnt from 
being sold ; and he subsequently brought the present suit to recover 
from the mortgagor, or rather from his assignee, the amount which he 
had to pay for the purpose of saving the patni from sale, in respect of 
the rent due for the period antecedent to the confirmation of the sale 
at which he purchased the property. Held/ chat the Court below rightly 
dismissed the suit, relying upon these cases. Section 69 contemplates 
a case where the person, who makes the payment, is under no legal 
liability to make it, and he pays the money for another person, who is 
bound in law to pay. In that case, the former is entitled to call upon 

1. Saradawiba, v. (Parakalu) Pattafihiramayya, A. 1. 1931 Mad. 

207 s 1930 M. W N. 601 ; 53 Mad. 952 : 60 M. L. W, 13 : 
33 M. L. W. 20 ; 129 I. C. 463. 

2. Monmdva Chandra Nandy, v. JamaHir Kumari, (1905) 32 Cal. 643 : 

9 C..W. N. 670. 

3. Maharani Dosya, v, Hartndra Lai Ray Oujudhury, 1 C. W. N. 

458. 

4. Peary Mohan Mukhopadhya t v. Srnram Chandra Bare, 6 C. W, N. 

794. 
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tHe latter to make good the amount that he ha* paid. If that be the 
true view of the section, it is obvious that the plaintiff being under the 
legal liability to pay the rent that wm due upon the property, when he 
made the purchase, could not be regarded as a person who under S* 69 
was entitled to call upon the defendant tv> make good the amount that 
he paid. It may wall be said that the defendant having been in the 
enjoyment of the rent and profits of the property during the period in 
question, is bound in equity to make good what the plaintiff paid for 
him; but it is nor known whether the plaintiff, when he made the 
purchase, subject to the liability of paying the rent then due, did not 
succeed in making the purchase at a lower price than he would have had 
to pay, or anybody else, would have paid, if the property were sold free 
from such liability. If he, by reason of the lubillty exisiting upon the 
property, purchased it at a less price, it is not equitable that he should 
be entitled to call upon the defendant to make good what he had to pay 
in order to free the property from such liability, 

A was the owner of two items of property. In 1889 he 
mortgaged both of them in favour of B. On 31st July 1895, he 
sold one of the items to C treeing it entirely from the mortgage 
in B's favour. The next day. i. c, on August 1,1895, he sold the 
other items to D directing him to pay up the mortgage in favour of 
B in full. D failed to pay as dirccrcd. B brought a suit on his 
mortgage, and obtained a decree for sale of both the items of 
property. C was not made liable personally under the decree; but C, in 
order to save his property from sale, paid the full decretal amount, and 
brought the present suit to recover from \ or l). He/d, 1 that under 
S. 69, Contract Act, D was bound to pay C the whole decree amount 
paid by the latter to save his property from sale, and not merely a 
portion of the decree—debt proportionate u> the extent of the mortgaged 
properties in his possession. 

There is no reason for supposing that the Legislature intended that a 
judgment-debtor purchasing a decree should be deprived of all claim to 
relief against his fellows. It has often been held that having regard to 
the provisions of S. 232B, Civil Procedure Code, such a purchase is 
equivalent to paying off the decree. In that case, the judgment-debtor is 
clearly entitled to compensation on the principle of S.69, Contract Act.* 

As was pointed out in this case* the terms of S. 69 of the Contract 

1* MuihuroMtu Maniogaiam, v. Rzkappa Mamagaran, A. I. R. 1914 
Mad. 26: 32 L C. 9: 26 M. L. ). 66:14 M. L. T. 591: 
1913 M. W. N. 1047. 

2. Rom Lai Mandat, v. Khiroda Mohim Dari , A.LR. 1914 CaL 208 ; 

18 C. W. N. 113 : 20 L C. 569. 

3. Tuitim Kunwat, v* Jagethwar Prasad , 28 AIL 563 (1906) 

A. W. N. 114 : 3 A. L J. 372, 
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Act lay down a more comprehensive rule chan to supported by «n? 
English authority. The words ° interested in the payment of money 
which another to bound by law to pay” may include the apprehension of 
any kind of loss or inconvenience and not merely the actual detriment 
capable of assessment in money : Refer to the case of Vatpy' for the 
•aid view. Now, the facts of the present case are : A landlord, in 
execution of a decree against a Hindu widow for arrears of rent of a 
tenure left by her husband, sold a property other than the tenure in 
default, which was purchased by a stranger to the proceedings. One 
A» who was the reversionary heir to the husband of the widow 
deposited the amount requisite for the cancellation of the sale under 

S. 310 A, C P. Code, 1882, and the sale was set aside. He brought 
this auftt against the widow for the recovery of the amount paid by him. 
If can be held that A made the deposit as a person interested in the 
payment of the money which the judgment-debtor, the widow, was bound 
by law to pay and that he was entitled to recover under S. 69, Contract 
Act, the money except the portion which represented the damage 
payable to the execution purchaser. From this stand point it was 
suggested In this case* that a person in the position of the plaintiff 
might not be able to recover that portion of the deposit.* 

The plaintiff and defendant 2 were under raiyats possessing their 
holding In equal halves. Defendant 2 sold his half share in 1904 to 
defendant I. The superior landlord, who was not bound to recognize 
the sale brought a rent suit against the plaintiff and defendant 2 for the 
years 1902 to 1905 and obtained a decree, and in execution attached 
the moveable* of the plaintiff who thereupon satisfied the decree and 
and brought this suit for contribution. Held, 4 that defendant I was 
liable to pay his share of the decretal amount under Ss. 6^ & 70, 
Contract Act This view is supported by the observation in the 
following cases 4 - 4 notwithstanding the dictum In the following cases’ 7 '*. 

As was pointed in this case* a sale of the right, title and interest of 
the judgment-debtors In execution of a decree for rent obtained by a 

1. Volpy, v* Manley, (1845) C. B. 594 s 68 R. R. 778; 14 L ] C. p 

204 : 9 Jur. 452 : 135 E. R. 673. 

2. Mohendta O hashed, v. Bhutan Mardana, 6 I. C. 810 : 38 Cal I. 

3. Pankhabati Chaudhurani t v. Nonihal Singh , A. h R. 1914 Cal. 

338 ; 18 C W. N. 778 ; 21 l. C. 207 ; 19 C. L J. 72. 

4* PfOionno Kumar Bam , v. Jamaluddin Mahomed, A. 1. R. 1914 
Cal. 672 1 18 C. W. N. 327 : 15 I. C. 55. 

5. Mothoora Nath, v. Krista Kumar, 4 Cal. 369. 

6. Swamamaytt Debi t v. Hart Das, 6 C. W, N. 903. 

7. Fuaeh Ali, v. Ganganath, 8 Cal. 113 : 10 C. L. R. 20. 

8» Smith, v. Dinanaih, 12 Cal. 213. 

9, Nfcoyi Behari Saha Paramaruck, v. Hari G ovinda Soho, 26 CaJ 
677* 
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cosbarer landlord may, in certain circumstances, pass the entire tenancy. 
The Question of the precise effect of s sale in these circumstances would, 
at any race, be a matter for controversy and the party liable to be 
affected would consequently be entitled to satisfy the decree to protect 
himself from the apprehended injury to his right; he would also he 
entitled, if he made the payment to be reimbursed under S. 69 or S. 70, 
Contract Act. Refer to the previous decision 1 of this Court in this 
connection. As is pointed out in the Oxford Dictionary, Vol. 2, p. 923, 
contribution signifies payment by each of the parties interested of his 
share in any common liability. Consequently an action for contribution 
is a suit brought by one of such parties who has discharged the liability 
common to them all to compel the others to make good their shares : 
See this case 9 in support of the view. Mutuality is thus the test of 
contribution. If A and B are jointly liable for a sum of money and A 
alone satisfies the whole debt, he is entitled to call upon B to contribute 
to the extent of his portionate share, and conversely, if B alone pays the 
whole debt, he is entitled to call upon A to contribute.* 

A foreclosure decree having been passed in a suit, W one of the 
defendants therein, redeemed the entire mortgage by payment of the 
decretal amount In full. He then instituted the present suit for 
contribution against a number of defendants who were said to possess 
some interest in portions of the mortgaged property. Defendants 9 to 12 
who were alleged to be transferees of part of the mortgaged property 
after the execution of the mortgage, pleaded inter alia that they were 
not liable to contribution as they were not parties to the foreclosure 
suit. In that suit defendants 7 and 8 were alleged to be owners of the 
property and were joined as such owners. They were, however, found 
to be trespassers in a subsequent action for their ejectment by the 
present defendants 9 to 1 ?. Held that the plaintiff could not claim 
contribution against defendants 9 to 12 either under S. 69, or S. 70, 
Contract Act, as the payment was made by the plaintiff in his own 
interest for a decree to which the defendants were not parties. Moreover, 
defendants 9 to 12 had a right of redemption in respect of the property 
in their possession, if It was included In the mortgage, and could not 
be compelled by a suit for contribution to pay to the plaintiff any portion 
of the money which he paid up under the mortgagc*decree. 

1. Pankhabati Chaudhurani, v, Nonihal , Singh, A. 1. R* 1914 Cal. 

338 : 21 I. C. 207. 

2. Mocidumd, v. Bofrong Sahoi, 17 1. C. 45. 

3. Satya Bhutan Bandapadhyaya, v. Krishna Kali Bandopadhyaya, 

A. I. R. 1915 Cal. 278: 18 C. W, N. 1308: 24 L C. 259 
20 C. L. I 196. 

4. Surat Din, v. Wajid Ali, A. L R. 1916 Oudh. 151: 34 L C. 367 

3 O. L J. 494. 
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A and B were avsharers of t Uduk The there of B wit purchited by 
C fai execution of t mortgage-decree. Prior to the purchase of C the 
landlord had obtained a decree for arrears of rent, and after the 
purchase by C put up the taluk to tale In execution of the rent-decree. 
A deposited the entire amount due to the landlord and saved the 
lotuk. He then brought a suit for contribution against B and C- Held, 
that A waa entitled to a decree for contribution against C and C 
could not raise the question of the liability of B for A's claim when 
A did not Insist upon his claim against B, In this case* It was contended 
that the section applied only to cases where there was a personal 
liability for the debt, and did not apply where, as in the present case, 
the liability attached to the land only Marlcby, J. f in overruling the 
contention said as follows“Mow, l think it is rightly argued that 
taking that section by itself, it is possible to say that that section only 
applies to cases where the person who Is there called ‘the other was 
personally liable for the debt, but it is clear from the illustration that 
that is not the intention of the Legislature. The illustration gives the 
case of a lessee paying off revenue due to Government; but the liability 
to pay revenue due to Government Is not a personal liability of the 
tamindar , but a liability which is Imposed upon the zamindar's land. It 
Is, therefore, clear that that section was intended to include the cases 
not only of personal liability, but all liabilities to payments for which 
owners of lands are indirectly liable, those liabilities being imposed upon 
the lands held by them**. The view taken In the above case Is accepted, 
and held that the defendant who is not personally liable to pay but to 
whose land liability is attached. Is a person "bound by law o pay" 
within the meaning of S 69, Contract Act It was further contended 
that the plaintiff was not “a person interested in the payment of money" 
but was himself bound by law to pay and that as such he cannot come 
under the section. But the plaintiff in the above mentioned case was 
also "bound by law to pay" by reason of the liability attaching to the 
land and that did not prevent him from coming under the section and 
so it was held that he was "interested in the payment" of the money 
because if he had not paid It, his land would have been sold, as in the 
present case. 

A mortgagee leased the mortgaged property to his mortgagors who 
divided the property among themselves. The rent payable under the 
lease not having been paid, suits were brought and compromised 
whereby It was agreed that the amount due upon the mortgage was to 
be paid with interest in five years and the interest was to be paid in half 
yearly Instalments and in the event of failure to pay the interest the 

1. Chondrodaya Sen, v. Bhagaban Chandra Sen, A. I. R. 1916 CaL 

954 s 32 L C 200 : 23 C. L J. 125. 

2. Moothooranath Chattopadhya, v. Kristo Kumar Ghose, 4 CaL 369, 
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mortgagee wm to take possession or bring the property to sale* The 
default was made and the mortgagee took possession. However, before 
he took possession* two mortgagors P and 6 had made default in the 
payment of Government revenue and another mortgagor K had paid 
off the amount. The Government again attached the sharea of P and B 
for further arrears. The plaintiff (mortgagee) paid the amount due to 
Government as well as the amount which K had paid and sued P, B 
and K to recover these amounts. Held, 1 that the plaintiff had no cause 
of action against K. 

Plaintiff and defendant each obtained a half share in certain property 
under separate deeds of gift. A third person brought a suit for recovery 
of a certain share in the property, in which both were impleaded as 
defendants. Plaintiff contested the suit but the defendant did not, and 
ultimately the suit was decreed against both with costs. The decree- 
holder recovered the full amount of the costs from the plaintiff, who 
thereupon brought a suit for contribution against the defendant, 
claiming half the costs which he had been compelled to pay. Held** 
that the plaintiff and the defendant were independent trespassers who 
derived their titles under separate deeds of gift and who were separately 
liable for the trespass committed by each* and that* therefore, the 
defendant was not liable to contribute anything towards the amount 
which had been recovered from the plaintiff. 

A usufructuary mortgagee of under-proprietary plots is in the absence 
of any stipulation to the contrary entered in the mortgage-deed, bound, 
under the provisions of S. 76. T. P. Act, to pay to the superior proprietor 
the rent due in respect of those plots, and is, therefore, not entitled to 
recover it by way of contribution from the mortgagor under the 
provisions of S. 69, Contract Act.* 

X* a mortgagee, sued A* B and C as representatives-in-interest of his 
mortgagor, and obtained a decree. The decree was by consent as 
to two of these persons and was ex parte as regards the other. A 
thereafter satisfied the judgment'debtor in full. A now sues to recover 
two thirds of the money paid by him from B and C. B and C deny that 
A had any interest in the mortgaged property and urge that the payment 
made by A must consequently be deemed voluntary. Held,* that there 
has been some divergence of judicial opinion as appears from the 

1. Prog Nflfain, v. Prog N atain t A. L R. I9i7 AU. 432 : 35 L C. 

198 J14 A. L. J* 605. 

2. Mondial Singh „ v. Beni M adho Singh , A. I. R. 1918 AIL 328 ; 

47 L C. 980 : 40 AIL 672 ; 16 A. L J. 689. 

3. Gaya P mud, v. Sadatukk, A. L R, 1918 Oudh. 286 : 46 L C. 69. 

4. Serafat Afc, v, hear All, A. I. R. 1918 CaL 446; 42 L C. 30; 

22CW. N. 347 27C.L J. 607 * 45 CaL 69L 
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following dectotona 1 '* upon eke question whether S. 69, Contract Act to 
applicable to suits for contribution properly so ceiled, that to, suits 
where the plaintiff admits hto liability to pay a portion of the money 
actually paid by him and claims to recover the balance from the 
defendant Refer to the following decisions 7 - 10 in this connection. 
But whether the section is or to not applicable to suits for contribution, 
it has never been disputed that It applies to suits where the plaintiff to, 
upon the facts found entitled to recover the whole sum from the 
defendant on the ground that the same was In law payable by the latter 
In the present case, it has been found that the plaintiffs had no Interest 
in the mortgaged properties. In this view, the plaintiffs would be 
entitled, If S. 69 applies, to recover the whole sum from the defendants. 
They havet however, claimed to recover only a portion of that amount. 
There can be no serious doubt that the money paid by the piaintiffa 
was money which the defendants were bound by law to pay. The 
only question in controversy is whether the plaintiffs were peraona 
interested in the payment of that money. The true meaning of the 
expression ' interested in the payment of money" he* formed the 
subject of judicial discussion, and in this case, 11 it was ruled that the 
words "interested in the payment of money which another is bound by 
law to pay", were comprehensive enough to include the cases of 
persons who were under apptehension of any kind of loss or 
inconvenience and were not restricted to cases of individuals who were 
sure to suffer actual detriment capable of assessment in money. 
On this principle It was ruled in the following cases’ a ' ia that 
where payment is made by a person who puts forward a bona fide claim 
to the property In dispute, he is entitled to the protection afforded by 

S. 69, Contract Act, a result of litigation, that he had not. In fact or in 

1. Mothootanaxh Chutopadhya , v. Krista Kumar Ghose, 4 Cal. 369. 

2. Fufteh Al», v. Gunganath Ray, 8 Cal. 113. 

3. Kamaldin Husenkhan, v. Partup Moca, 6 Bom. 244. 

4. Swamamoyee Deby, v. Hari Das Roy, 6 C. W. N. 903. 

5. Manmd?a Chandra Nandy, v. Jamahir Kumari, 32 Cal. 643. 

6. Jinnat AB, v. Fateh Alt 9 l C. 219. 

7. Motichand, v. Bajtang Sahai, 17 1. C. 45. 

8. Jog Narain Singh, v, Badri Das, 13 L C. 144. 

9. Satya Bhushan Bandopadhyaya, v. KrishnakaU Bandopadhyaya, 

A. I R, 1915 Cal. 278: 24 L C. 259. 

10* Rafisni Kanta Ghost, v. Rama Noth Roy, A.LR. 1915 CeL 310 : 
27 I. C. 56. 

11. Pankhabati Chaudhuraru, v. Nanihal Singh, A. L R. 1914 CiL 

338 illLC 207. 

12, Bfrutahashini Dassi, v. Harendifl* Lai Roy, 25 Cal. 305. 

I3t Rodha Modhab Samonio, v. Sosti Rom Sen, 26 Cal. 826. 
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1aw# dit totanKiw the protection whereof the payment wee made. In 
die pre s ent cm, the p latn t i ffa wot* joined a parttee to the mortgage #uk 
by the mortgagee, on the allegation that they were tome of the legal 
representattaea of the deceased mor tgago r. A decree wee made ageinet 
tha property to the .equity of redemption wherein they claimed an 
inter eat. In die pr esen t suit it hat been found that they had an 
internet In the equity of redemption* In theee circumstancee, hie 
tmpoaelble to maintain the view that plaintiff* were persona In no way 
interested In the payment of the money which went to satisfy the 
decree. That decree bound the mortgaged property wherein the 
defendants in the present litigation are undoubtedly interested; and the 
plaintiffs alto ianafidt claimed an equal interest. It is also fairly clear 
that even if S. 69 were not applicable, the case would be covered by 
S. 70. There is no controversy that the payment was made by the 
plaintiffs without intention to do so gratuitously. The only question 
is whether this was done lawfully. There is no ground for departing 
from the exposition of the law contained In these cases,''* which are 
perfectly consistent with the view now taken, namely that a payment in 
satisfaction of decree, by a person who to a party to the decree and 
to bound thereby, to a payment made lawfully within the meaning of 
S- 70. Accordingly whether S. 69 or S. 70 be applied, the plaintiffs 
are bound to succeed. 

The plaintiff and the defendants were co-sharers in a datpatni which 
had been sold by the painidar in execution of a decree obtained in a suit 
for arrears of rent in which the plaintiff had not been made s party. The 
plaintiff had the sale set aside by depositing the decretal amount together 
with the statutory compensation due to the auction purchaser. It to a 
suit by the plaintiff for contribution against the defendants. Held, 31 that 
this case, 4 where the facts were similar, shows that a suit for contribution 
will Ue in such circumstances. The view expressed by the Chief Justice 
to to be preferred, which also accords with the view expressed in this 
case. 5 The case of Batuk,* cannot be regarded as a decision to the 
contrary. In the present case the appellants were no doubt, bound by law 
to satisfy the decree obtained against them ; but it can hardly be said that 

I. Raja BoJumco Noth Dty Bahadur, v. Udoy Chand Main, 2 C. L ). 

31L- 

1. Panthkari Ghosh, v. Hori Dos Job, 25 C. L. J. 325 : A. I. R_ 1916 
CaL 497: 21C. W. N. 394 : 341. C. 341. 

3. Kongo! Chandra Pal, v. Gopinath Pal, A. 1. R. i920 Cal. 1002 (2): 

68 L C 104.24 C. W. N. 1068. 

4. Suchand Ghathat, v. Btdaram Mariana, 38 CaL 1: 6 L C. 810 1 

14 C. W. N. 945. 12 C. L J. 566. 

5. Jog Naram, v. Badri Dot, 13 1. C. 144. 

6» Batufc Noth Singh, v. Bepfn Bthari, 17 I. C. 90. 

* —171. 
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that the aalc of the darpatni they wet* bound by kw to nuke the 
payments necessary for the purpoae of having the tale let aside. There fc 
that difficulty in the way of applying S. 69. No difficulty attends die 
application of S. 70. No body tuggeata that the payment* made by die 
pbdntifia were not nude lawfully, or that the plaintiff intended to make 
diem gratuitously. Their interest In the tenure, which it admitted by the 
appellants, la an answer to the argument that they acted officiously. 
Therefore-the suit was maintainable under S. 70, Contract Act, and not 
under S. 69, and the defendants were liable to contribute in respect cf 
the amount due under the decree as also towards the statutory 
compensation. 

No question of appropriation arises in e suit for contribution under 
S. 69, Contract Act. 1 he plaintiff's case is that they are interested in the 
payment of money which others were bound by law to pay. They have 
paid and are entitled to be reimbuned by the others-' 

A end B owned each one anna share and C a two-annas share in a 
village; each share was separate. They Jointly mortgaged their shares, 
together amounting to four annas to D and E. D and E bought the one 
anna share of B in execution of a money decree. D and E then filed a 
suit for redemption of the mortgage and obtained a decree. They did 
not, however, pay the decretal amount but allowed the property to be 
put to sale by the mortgagee and purchased it themselves. Thereupon the 
co>mortgagors A and C paid the decretal amount and prevented the sale 
being confirmed. They thus became entitled to contribution from the 
mortgage amount. They aasigned their right to recover this, to the 
pkintifi by an unregistered deed of assignment, and the plaintiff brought 
the present suit to recover the amount from D and E personally. Held, 8 
that the ruling of the various High Courts on the question of personal 
liability In such cases are conflicting. Reliance was placed on a Calcutta 
case,* which was a case of mortgage, and in which it was held that S. 69 
of the Contract Act was Intended to include cases not only of personal 
liability, but all liabilities to payment for which owners of land are 
indirectly liable when such liabilities are imposed upon lands held by them. 
In this case two persons on different dates purchased portions of a 
property on which there waa a mortgage. On the mortgagee obtaining a 
decree against the property, one of them paid off the entire debt and 
brought a suit against the other for the contribution. It was held he 
was entitled to recover from the defendant personally. Refer also to 

1 . KamaUthwati Proud Singh, v. Jagar Nath Sahat, A. 1. R. 1920 

Pat. 155(2): 561. C. 949. 

2. Panuhrom, v. Bondmiha, A. I. R. 1924 Nag. 238 : 761. C. 57. 

3. MothoonmotK, v. Krfshio Kumar, 4 Cal 369, 
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this Calcutta cue. 1 The cue of Suchaad Qhotal* *u relied oo but it 
refen to ■ rent suit end it of doubtful application. The Court disagreed, 
one Judge bolding that S. 70 of the Contract Act applied and the other 
that SL 69 applied. The Mad rat High Court hat taken a contrary view 
in this esse.* In a Bombay Cate, 4 the only remedy to which the plaintiff 
va wtfriwl wu held to be that he had a lien under the Transfer of 
P r op er t y Act on the share of the other mortgagor. It would be 
unnecessary in this case to decide the question of whether a co-mortgagor 
redeeming the whole mortgage can claim contribution personally from 
another comortgagor, as on the facts of thb cue, It is quite clear that 
the present suit will not lie S- 69 of the Contract Act contemplates only 
those cases where payment is made by a person under no legal liability to 
make it and for another person who is bound in law to pay it. See this 
Calcutta case,* in this connection. Neither oi those conditions ate 
fulfilled here- The above view of the Calcutta High Court has been 
subsequently modified and it has been held that the section applies to 
suit for contribution where both plaintiff and defendant were liable for the 
money paid by the plaintiff, but it is still the view of the Madras High 
Court chat the plaintiff should himself be under no legal liability 
to make the payment, see the cue of Jagapauiaju.* In the present cue 
the assignors of the plaintiff were parties to the mortgage to the decree 
and were bound to pay the money, but supposing that this does not 
take them out of the purview of S. 69 (a point on which the decision* 
of the High Courts are conflicting ), In any case the defendants who are 
not themselves mortgagors, but purchasers of the title of one of the 
mortgagors are not persons from whom money is legally recoverable. 
They are not personally liable to pay the mortgage dAt: Refer to this 
Privy Council decision,* in this connection. It is safe to agree in holding 
that S. 69 of the Contract Act will not apply. As regards the 
applicability of S. 70 there ia also a variance between the reported cases. 

1. Nowak Johan Ara Begum, v. Mina Shujauddin Kukhf Bahadur, 

9. C. W. N. 865. 

2. Suchand Ghoul, v. Balaram, 38 CsL 1 : 14 C. W. N. 945 : 6 1. C. 

810 : 12 C L. J. 566. 

3. Jagttpad Rato, v. Sadnuannama Arad, A. L R. 1916 Mad. 980 : 

39 Mad. 795 : 29 M. L J. 639 : 2 M. L W. 1046 : 31 L C. 
255 s 18 M. L. T. 464. 

4. Oonnoppa, v. Yamonappa, 26 Bom. 379 : 4 Bom. L. R. 61. 

5. Manmdra Chandra, v. Jamahir Kumari, 32 CmL 643 : 9 C. W. N. 

67a 

6. Jamuna Das, v. Ram Aular Pande, 34 AIL 63 •' 39 L A. 7 ; 16 

<2. W. N. 97 : 11 M. L T. 6:9 A. L J. 37 : < 1912 J M. W. N. 
32 115 C L. ). 68 ; 13 L C. 304 :14 Bom. U R. 1 s 21 
M. L J. 1158(P. C.) 



Accenting to a. Calcutta case,' S. 70 would apply. The Madr a s High 
Getmt has taken view an opposite vtasr to fagapathafu,* baaing to view on 
this case,* where It wa* held that In order to enable a piety to recover 
money paid by him horn another under S. 70, it If necessary that the 
party sought to be made liable mutt not only have been benefited by the 
payment, but mure also have had the opportunity of accepting or 
rejecting auch benefit. Where no euch option k left to him 
and the circumstances do not ahow that he intended to 

take each benefit, he cannot be said to ‘‘have enjoyed euch 
benefit” within the meaning of the eeetion. Thla egeln la 

baaed on the Privy Council decision 4 in which it wet Mated that to 
tuppotf auch a suit there must be an obligation, express or implied, to 
tepey. It la well aettled that there la no auch obligation in thecaae of a 
voluntary payment by A of B's debt*. Still leas will the action lie when 
the money has been paid, aa here, against the will of the party for whose 
use it is supposed to have been paid. Refer to the case of Stokes* in this 
connection. These observations apply with peculiar force to the facts 
of the present case. The defendants after obtaining a redemption decree 
had faited to pay, and allowed the property to be brought to tale by the 
mortgagee and purchased it themtelvcs. The action of the co-mortgagors 
in paying off the decretal amount and thus preventing the sale to the 
defendants must be presumed to have been against the will of the 
defendants, as it was against their Interest. The defendants had no 
option to refuse or accept, and Instead of receiving any benefit, they 
were placed in a worse position than they would have been, had they 
purchased the property. It is clear, therefore, that S. 70 would not 
apply, and as S. 69 also does not apply, the suit must fail. As regards 
the general question of whether a suit for contribution would Ue 
the defendants personally, the defendants are auction'purchasers. There 
Is no contract between them and the mortgagee, and they ate not 
personally liable under the mortgage. As sections 69 and 70 of the 
Contract Act have no application, no personal liability can be enforced 
against them by the co-mortgagors who redeemed the mortgage; they 
may have their remedy under S. 95 of the T. P. Act- In this connection 
refer to the following cases** 7 in which it was held that a co-mortgagor 

1. Sarafat AIs, v. tosan Ah, A. L R. 1916 Cal. 446; 45 CaL 691: 

22 C. W. N. 347. 42 1. C. 30:2? C. L. J, 607. 

2. Jatapaii Raju, v. Sodnuonnanus Arad, A. I R. 1916 Mad. 980 : 

39 Mad. 795 t 79 M. L. J. 6*9: 2 M. L. W, 1046 : 31 LC. 

255: 18 M. L. T. 464. 

3. Yogamal, v. Noma, 33 Mad. 15: 6 M. L. J. 162 : 3 L C. 110. 

4. Rom Tubal Singh, »• Bueswor Lai Sahoo, 2. L A. 131:15 B. L. R. 

206«13 W. R. 303 :3 Stt 477 ( P. C. ) 

5. Swfces. v. LswO, 1. T. R. 20199 E. R. 949. 

6. Penchant Singh, v. Aii Ahmad, 4. AU» 58. 

7. Hat Pnuad, v. Raghwnandan Prasad, 31 AIL 166: 1 I. G 825:6 

A. L. J. 67. 
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who discharged the whole mount of the moxtgege debt mudnd die 
tights of the mortgagee. Now the mortgagee could not here madethe 
defendant* who are purchaser* personally liable under the mortgage, 
and. therefore, the co-mortgagors, who, by the payment of their whole 
mortgage* acquired die rights of the mortgagee, could not do so; 
consequently, the assignee, the plaintiff could not -do so either, die 
present suit must fall. As regards the assignment the eoesMpgNi had 
no right to assign other than the tight to a charge on the prop er ty 
because, as has been shown above, they could not enforce a claim to 
contribution personally against the defendants. Hence whatever the 
terms of the assignment may be, it must be regarded as an assignment of 
a charge on Immoveable property to the value of above Rs. 100 and, 
therefore, require* registration. 

A decree we* passed against M, and on her death her heir* became 
bound to pay the decretal amount or lose the property, and when the 
property was about to be told, the plaintiff** tub-tenure holder, to save 
his own sub-tenure and the tstsmrari mokanari tenure for die defendants 
paid the debt and saved the tenure. Held,' that the plaintiff was entitled 
to contribution from the heirs of M, but was not entitled to Interest 
on the sum deposited, but that he was entitled to the incidental expenses 
only. 

A obtained a rent decree against the present appellant and the 
respondents. In execution of this rent decree the tenure was put up to 
sale and was sold. The present appellant paid the decretal amount and 
the sale was, therefore, set aside. He now sues his co-defendants in that 
rent suit for contribution. The case of the defendants was that they 
had no interest whatever in the land and that they never had any 
possession of the land. Held, 9 that so far as the present case is 
concerned it is immaterial whether the defendants have or have not any 
interest in the land which was the subject of the rent suit. It is 
sufficient to bring the defendants within S. 69 of the Indian Contract 
Act drat there was a decree against them, in other words, there was a 
payment of money which they were bound to make under the decree 
and the plaintiff was interested in the payment of this money because 
if the money were not paid his property will be sold. Therefore, under 
S. 69 of the Contract Act he was entitled to be reimbursed by his 
co-defendants in that suit. 

in this case* the facts were that A and B purchased at different 

1. Deblal Jha, v. Kuman Dai, A, l i 1925 Pat. 737 s 1925 P. H. 

C. C. 236:7P. L.T. 478?93LC, 994. 

2. Dtbtndra Noth Haidar, v. P r awn n o Kumar Haidar, ALR, 1926 

Cal. 951; 95 L C. 47. 

3. Motfwora Noth Chattopadhya, v. Kritto Kamo* Ghost, 4 CaL 369. 
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times portions of the property on which there was a mortgage* There 
was a covenant in the deed of conveyance in favour of B that he 
would pay the entire mortgage-debt on the property. The mortgagee 
subsequently brought a suit and obtained a decree which was paid off 
by B. B then brought a suit for contribution against A and it was held 
that notwithstanding the terms in B's conveyance he is entitled to 
succeed against A and the ground for the decision is thus stated by 
Markby, J., with reference to S< 69 of the Indian Contract Act; “The 
plaintiff was interested in payment of this money, because# he says, if he 
had not paid It, his land would have been sold and it was a debt which 
the defendant was bound by law to pay, because the mortgagee had 
legal means to recover it against him It seems, therefore, impossible to 
say that the cate does not fall within that section (S. 69)." In this case, 1 
the Court observed as follows : “That S. 69 contemplates a case in 
which there are several cevsharers in possession of land and where 
some of them having neglected to pay what is due from them in respect 
of the occupation of the land, one of their number pays what ts due from 
all he may then recover contribution from the rest/* To the same 
effect is the observation in this case.* 4i The plaintiff and the defendants 
Nos 1—8 are joint owners of the tenure and are jointly and severally 
liable to their landlords for the entire rent, it is unquestionable that if 
any co*harer tenant pays off the entire rent, he is entitled to sue his 
other co-sharers for contribution,' 1 3 * In this case, 9 the facts were that A 
and B were under-raiyats in respect of a nun-transferable holding. B 
transferred his shsre to A. The transfer was not recognized by the 
landlord. The landlord obtained a decree for rent against A and B 
whereupon A satisfied the decree and brought a suit for contribution 
against B. It was held that S. 69 of the Contract Act applied and the 
following observation was made : The plaintiff by the payment which 
he made satisfied the arrears of rent due on account of the holding and 
that rent was payable by the plaintiff and the defendant No. 1. We are, 
therefore, not prepared to hold that S. 69 has no application." Then 
the learned Judges proceeded co observe that “assuming that S. 69 had 
no application S. 70 undoubtedly governed the case." In the present 
case a co-tenant who is jointly liable for rent of the joint tenancy is 
entitled to contribution from the other co-tenants in respect of the 
money paid by him to save the joint tenancy from sale for arrears 

l, Swamamoyte Dsbi, v. Han Dos Ray, 6 C W. N. 903. 

2* Makmdra Ohosol v. Bhutan Mariana, 38 CaL 1 a 14 CX W* N. 

945<6L&610:12CL. J.56& 

3, Pmsonno Kumar Bant, v. Jamaluddm Mahomed, 18 C W. N. 

M7 115 L a 55. 
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of tent. The words ‘'another peraon” do not luQest that the person 
making the payment must be under no liability to make it 1 2 

It has been distinctly held in this case 3 that even though a joint 
promisor is exonerated on the ground of limitation in the suit brought 
by the promisee against the promisors, if a decree is obtained against one 
of them and that promisor pays off the decree, he U entitled to 
contribution from the other promisor notwithstanding his being 
exonerated in the auit of the promisee. But where a partition decree 
is pasted, the terms of the decree will govern the liability of the parties 
and if any joint promisor executes a fresh pro-note renewi ^ the original 
one and keeps the debts standing tor a long time and then pays it* he 
will not be entitled to sue the joint promisor under the original note for 
contribution, In the absence of a provision to that effect In the decree. 3 

It was pointed out in the Madras case 4 5 6 7 8 that the right of contribution Is 
an independent equity which arises between the co-mortgagors and the 
mere circumstance that the plaintiff** right is barred as against certain of 
the mortgagors is not an obstacle to suit for contribution, nor is it 
possible to maintain that the cause of action In a suit for contribution 
would not arise upon payment being made. • 

Once a decree for rent has been passed against lessees jointly it is 
capable of execution against each or either of them, and if the decree 
is satisfied by one in charge ot the leasehold property other lessees are 
liable to contribution, unless they can show that there was money In 
the hands of the lessee in charge of the property and on account of the 
leasehold property, sufficient to satisfy the decree. The principles 
applicable to this case were laid down in these cases.*'* As regards 
interest it is allowed at the rate of 12 p. c. per annum up to the date of 
the suit and thereafter at 6 p. c. per annum up to the date of realization. 9 

1. Dinu Ghose, v. Kali Ghost , A. L R. 1926 Cat 1031 : 95 I. C. 545. 

2. Putti friar ayanamurthi, v, Marimuthu Pillai , 26 Mad. 522. 

3. Bhaskatwu Venkaumarayana , v. ttharkaruui Lakthmthayamma, 

A I. R. 1927 Mad. 98 : 24 M. L. W. 762 : 98 I C. 267. 

4. Abraham Scwai, v. RaphUl Muthirian, A. 1. R. 1915 Mad 675 : 16 

M. L. T. 569 : 39 Mad. 288 : 27 I. C. 337 ; 27 M. L J. 746. 

5. Bthari Lai Sen, v. India Harayan B andopadya, A. 1. R. l9.7 Cal. 

665 : 45 C. L. J. 571 : 31 C. W. N. 985 : 104 L C. 206. 

6. AJadhya Singh, v. Janno Lai t, 6. L C. 341. 

7. Prasunno Kumar Base, v. Jamaluddin Mahomed* 15 h C. 55. 

8. Strafat All, v. Issar Ali, A.LR, 1918 Cal. 446 . 45 CaL 691 : 42 
I: C 30: 22 C. W. N. 347: 27 C. L. J. 607. 

Btpcu Singh, v. Shorn Lol Sao, A.LR. 1931 Pat 234 : 10 Pat. 168 
132 L C 107: 12 P.LT, 868* 
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The parties were co-defendants in * previous suit. A joint decree 
for comes was passed against them, the amount was recovered wholly 
from the plaintiff, and he haa claimed and obtained a decree for 
conaribution from the four defendants. The question Is whether any 
such claim can be supported, and if so, whether the lower Court was 
right in awarding a moiety of the costs paid. Held,' that there Is a quantity 
ot case- law, not entirely Teeoadliable, upon this topic. However, in an 

Allahabad case* it was held that where one of the defendants pays the 
full amount of coats, and then sue* his co-defendant* for contribution 
he must show some equity existing which will make his cojudgment- 
debtors liable for contribution. In this respect a decree for coats stands * 
upon a different footing from a decree for the payment of money arising 
out of a Joint liability. Now, turning to the faets, the prior suitwaa 
brought by an alleged nearest reversioner to recover an estate from the 
present plaintiff ( defendant l ), who denied the reversionary right. 
The remaining defendanta-now defendants in the present suit-were 
impleaded as lessee* of the present plaintiff. They filed no written statement 
and were mJMite throughout. The present plaintiff who alone contested, 
failed in the first Court and failed again on appeal. Hence it cannot 
be found that the course which he took was in any respect affected by 
the fact that bis lessees wctc impleaded as co-defendants. He was fighting 
for his own land, and no such principle as underlies S. 70, Contract Act, 
can avail him to fix a liability upon the other defendants. Nor, except 
perhaps to an insignificant extent In the matter of process-fees for serving 
these defendants, can it be said that the costs amounted to more than 
he would have had to pay, had they not been included. It is argued 
that they could have avoided inclusion in the order as to coats if they had 
put in an appearance and undertaken to accept any decree that the Court 
might pas*. There la not very much difference between doing this and 
remaining ex parte and it cannot be agreed that their failure so to appear 
and plead necessarily entitled the plaintiff to contribution. Moreover, 
the plaintiff haa not succeeded in showing any such equity In his favour 
as will entitle him to a decree for any measure of contribution ; and 
although only one defendant contested the suit and haa preferred this 
petition, the conclusion must be that the plaintiff has failed in establishing 
the liability of any of them. 

It appeacs that M sued for khas possession of certain lands impleading 
aa defendants in the suit, two sets of persona, the first set claiming a 
right aa superior landlord or talukdati and the second set, the tenants 

1. Mulhuawami Atyar, v. Swbramorua Afear, A. I. R. 1932 Mad. 

146:61 M. L. J. 638 : 135 L C. 16 : 34 M. L. W. 712. 

2- Mntla Singh, v. Jatumtuuh Singh, 32 AH 585 : 6 L G 684, 
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c himin g to hold under them* The tuft was decreed with coats against 
(he landlords and certain tenants who had joined in contesting* k 
appears* however, that the costs although the? were leviable from the 
landlords and the contesting tenants jointly and severally, were, as a 
matter of fact* realised from two of the landlords only* These landlords 
who are the appellants now brought a suit for contribution against the 
other defendants, vie., the other landlords and tenants who had contested 
with them* the original suit* Held,* that it Is true that the decree 
obtained by M was a decree for costs which was payable jointly and 
severally by the landlord defendants and by the tenant defendants as 
well but that does not render the provisions of S. 69 inapplicable* It 
is true at one time, the authorities were not clear on the point as is 
noticed by Sir F. Pollock and Sir D, Mulls in their commentary on the 
Contract Act, The learned authors observe as follows: "Whether this 
section applies to a suit for contribution where botn the plaintiff and 
the defendant were liable for the money paid by the plaintiff, is not 
dear on the authorities” and the earlier trend of decisions in some of 
the cases was that the section did not apply to such a case* But the 
view taken in the subsequent cases is that this section applies to suits 
for contribution, where both the plaintiff and the defendant were liable 
for the money paid by the plaintiff. The learned authors observed that 
this view was taken in the following cases. 3 ' 4 Even if the matter 
does not come under S* 69, there can be no doubt, that it comes within 
the wider language of S. 70. It Is contended by the respondents that 
this might have been the case if M had proceeded to levy execution 
by attachment or sale of the properties of the landlord defendants who 
had sued for contribution* But there is no distinction between a case 
where execution was proceeded with by attachment and sale of the 
properties of those who had sued for contribution and a case where 
execution had been arrested because the plaintiffs paid off the 
money* There can be no doubt, that the tenants got the benefits of the 
payments which was made by the plaintiffs in the case. 

A person, not personally bound by a maintenance decree, was only 
impleaded because he held a mortgage upon the property charged by the 
decree. Held, 4 that he is not legally bound to pay the decretal amount 

1. Ananda Ki shore Choudhury, v. Panchu Kapoli f A LR. 1954 Cat 

709 : 38 C. W. N. 758 : 59 C. L. I 423: 61 Cal 864 :152 I. C 

510. 

2. Rom Lai, v* Khiroda hiohini, A. L R. 1914 Cal 208 ; 20 1. C* 569. 

3. Prosunno Kumar , v. Jamaiuddin, A. I. R. 1914 Cal* 672 : 15 L C- 

55. 

4. Rajani Kanta, v. Rama Math, A. h R. 1915 Cal* 310 s 27 1. C* 56. 

5. SavUribai, v. Nanhdal, A- 1. R, 1934 Nag* 84: 148 I* C. 815; 

30 N. L. R. 148. 
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within (be meaning of S. 69. Other judgment-debtors are, however, 
legally bound under the decree, by the payment, therefore, of the decretal 
•mount Such permit obtain* a right under S. 69 to be reimbursed by 
the other judgment-debtor*. Even if he may not acquire a right under 

S. 69 he acquires m right under S. 70. The judgment-debtors are, 
therefore, liable to the mortgagee's claim for contribution under Ss. 69 
and 70. This view is fortified by the following decisions.’'• it may be 
pointed out that the plaintiff's right under Ss. 69 fit 70, Contract Act, 
can ha kept separate from their rights of subrogation under S. 92, 

T. P. Act, and that the right of contribution, which ie a personal one, 
and, therefore, the defendant* should not be made to pay more than 
their re sp ectiv e aharea. It would further be pointed out that a suit for 
contribution under Ss. 6*> or 70. Contract Act, is analogous to a suit 
under S. 43 of the Act, and in a suit under the latter section the 
plaintiff can only make the defendants contribute in equal or 
proportionate shares. 

The question for determination in the present case la whether the 
plaintiff has been out of pocket by executing the mortgage deed and 
has actually paid off the amount due from him and the defendant 
iolntly. Held,* that earliest reported case on the subject fa to be found 
tntbbcaae. 0 The facts of this case were as follows: Plaintiffs and 
defendants 1 and 2 borrowed a sum of money from defendant 4, 

1. Ram Lai Mendal, v. Kh erode Mohmi P tu, A. 1. R. 1914 Cal. 208 : 

20 1, C 569. 

2. Projwaao Ksm.n Rote, v. Jamalmidin Mahomed, A. 1. R. 1914 

Cal. 672 : IS I. C. 

3. Bhaguati Sawn Singh, v. Minytifi Mwui Mali K urr. A. 1. R. 19JI 

Fat- .394 i 134 1. i . 1 19 . !0 Pat. ','8. 

4. Kangal C.h. Pal■ v. Ooptnaih Pal, A. i. R IV20 Cal. 1002 : 76 i. C. 

78 ! 47 Cal. 620. 

5. Bhagwoii, v, Dunarii Das, A. i. R. 1928 P. C. 98. 108 I. C. 

687 : 55 1. A. 135 50 All. 331 (P. C ) 

6. Setafat AH, v. l**«n All, A. 1. R. 1918 Cal. 446 . 42 R C. 30: 45 

Cal. 691. 

7. Durga Charon, v. Ambica Chat an, Al. R. 1927 CaU 393 ; 101 

1. C. 130.54 Cal. 424. 

8. Ma Mya May, v. Ma Lon, A. I- R. 1933 Rang, 112 :144 L C, 392. 

9. Raghwbar Dayal, v, Shaikh Abdul Gaffar, A. L R. 1936 Oudh 

253 ; 1916 O. L. R. 144: 1936 O. W. N. 301 ; 1611. C 152. 

10 TroyJuchho Nath R,jy, v. Kashte Nath Roy, ( 1870) 14 W. R. 

458 : 6 Bang. 1. R. 633. 



under bond by which they made themselves Jointly liable- On the 
expiration of the sripukted time for redemption, the plaintiffs done 
executed a second bond in favour of defendant 4, and a pare of 
die proceed* of thte bond having been applied to the liqui da tion 
of the debt due oat the first bond, the residue was paid to him 
in cash. They then sued defendants 1 and 2 for contribution. It 
was held in these circumstances that the first bond had been 
legally paid ofl, and the plaintiffs were entitled to sue defendants 
1 and 2 for contribution. It is to be noted that in this decision 
s part of the proceeds of the second bond had been actually 
applied to the liquidation of the debt due under the first bond, 
and the residue was actually paid by the plaintiffs in cash. In an 
Allahabad case 1 the facts were that on a sale of immoveable 
property the vendees covenanted with the vendors to pay a certain 
sum of money on account of a mortgage debt due by the vendors. 
They did not pay In accordance with the covenant, and the mortgagee 
thereupon brought a suit upon the mortgage deed and obtained a 
decree. It was held on a suit by the vendors for compensation for breach 
of the covenant, that it was not necessary that the vendors should 
have suffered any loss before they could bring their suit; and that 
as no time was specified in the sale deed for the payment of the 
mortgage money, limitation began to run from the date of the execution 
of the deed, tn a Madras case 3 the facts were as follows: Two pasons 
jointly executed a-negotiable promissory note payable to S for R*. 1,000, 
each receiving Rs. 500 out of the consideration. S subsequently sued them 
on the note and obtained a decree against them iointly for Rs. 1,460 
being the amount due on the promissory note, costs, etc. Thst 
decree was executed as against one of them, namely the present 
plaintiff, who gave S another pro-note in which a third party joined 
for the whole due under the decree, namely Rs. 1,460, and obtained 
a receipt which showed that the last mentioned pro-note was accepted 
by S as payment of the amount due under the decree. This note 
had nor, on the date of the suit, been paid. Plaintiff then sued 
the other joint maker of the original promote for contribution. It 
was held that, in these circumstances, the plaintiff had no cause 
of action at the date of the suit and his suit was accordingly dismissed. 
In an another Madras case, 3 it was held that where a decree was passed 
against two judgment debtor* and one of them satisfied the decree 
by executing a pro-note in favour of the decree-holder, then that 
fact did not give him a right to contribution as against die other 

1. Raikubat Red, v. Jai\ Rqf, (1912) 34 AIL 429 : 14 L C. 244. 

2. Puttf Narayanu Murthi Ayyar, v. Madmmihu Ptilai, 26 Mad. 322. 

3. Sounori Cheat, v. Anmachaia Chetti, A. I. R. 1927 Mad. 1137: 

99LC 438. 
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judgment-debtor. In the cate of Bhabhuti' it was held that a mortgagor 
had no cause of action for basing his contribution suit against a 
co-mortgagor on the ground of his having executed a bond in favour of 
the intended payee, and that the mere execution of a bond was not a 
payment for which contribution could be claimed. In the case of 
Jagannath Kuer* it was held thyt the mere giving of a renewal 
security as distinguished from cash payment by one of the two debtors 
in discharge of debt for which two persons were jointly liable did not 
give the plaintiff a cause of action for a contribution suit as against the 
other debtor and In this case two English decisions *- 4 were cited. In this 
case* it was held that where the plaintiff who was one of several joint 
executants of a simple deed, on the basis of which a decree had been 
pasted against him, had satisfied the decree by executing a deed of 
usufructuary mortgage in favour ot the decree-holder and had brought 
a suit for contribution against the joint executants of the deed, in such a 
cue the suit was maintainable and that the principle of Maxwell* relied 
on in Jagannath Kuer, 9 would not apply to a case such as this, where 
the plaintiff had executed a deed ot usufructuary mortgage and had 
assigned valuable property to the creditor In order that the profits 
might be enjoyed in lieu of interest and that the property might be held 
as security for the payment of the debt and that In Maxwell a the 
plaintiffs had satisfied the debt by merely giving the creditor another 
promise to pay and had parted with nothing and had nothing more than 
undertake a fresh obligation. It seems that the principle underlying 
these decisions reported in jagannath Kuer 3 and Muhammad Ramzan A U 
Khan* are applicable to the facts of the present case. As pointed out 
by Banerji in his Law of Contribution in British India (Second Edition, 
1931, P* 8) ; ’Contribution is no doubt a sort of reimbursement, but the 
word Is often loosely used to include cases of reimbursement which do 
not really fall within thedefinition of contribution. In case of contribution 
there Is mutuality and joint liability *. but in other cases of reimbursement 
it is not so. in a suit for contribution the plaintiff alleges that he and 
the defendants were jointly liable to meet a specified demand, that he 
has been obliged to satisfy the demand by a payment in excess of his 
legitimate share and that consequently he is entitled to call upon his 
co-aharers to contribute to the payment of this money." In the present 

1* Bhabhuii, v, t Hat Dos, 3 O, W. N. 968 : 99 L C. 271. 

2. Jaganruith Kuav, v. Shea Singh, A. L R. 1916 Oudh 177 ; 35 L C 

439 J19 O. C 44* 

3. Maxwell, v» Jamg$an t (1818) 106 £. R. 286 i 2. B & Aid 54* 

4. Taylor, v. Higgins, (1818) 102 E* JL 562. 

5. Ramzan AH Khan, v. Muhammad Natir Khan, A IR* 1916 

OWh 2441 36 L C 774; 19. O, G. 347. 
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cmk as the plaintiff has not been actually out of pocket and hat done 
nothing more than convert hit former liability under a simple mortgage 
bond, his suit for contribution against defendant 1 in the present case Is 
premature. 

11. The section is not restricted to personal liability s—In 
a Calcutta case, it was observed that S 69 was intended to include 
the cases not oniy of personal liability, but all liabilities to payments for 
which owners of lands are indirectly liable, those liabilities being imposed 
upon the land held by them. This Calcutta case 1 has been followed in 
several cases and the view expressed in it is well founded.* 

12. Limitation .—As a party's purchase is not bonafide, it does not 
follow that after he took a sale-deed, the payments he made to preserve 
the property from the clutches of the vendor’s creditors were not made 
bonafide, especially those which he made afeer his title had been established 
in the Court of first instance though it was upset by the appellate Court. 
Though it is well established that S. 69 and S. 70 were not designed for 
the benefit of persons who intermeddle with the affairs of others, a man 
who gets a genuine sale-deed and on the strength of that sale deed 
obtains a valid decree for possession from a competent Court in a 
contested suit, cannot fairly be accused of an endeavour to manufacture 
evidence of title if he pays off charges upon the property in order to 
preserve it from sale. Moreover, when one person pays off a debt 
which another is bound to pay, the ordinary relief that the Courts can 
give is a personal decree, against the defendant for money had and 
received as S. 69 of the Contract Act does not provide any higher 
remedy. If that remedy is barred owing to tiv- plaintiff's delay, he 
cannot extend the period of limitation by asking for an enlarged relief by 
way of a charge upon the defendant's property.* 

The seller was bound to pay all public charges and rents accrued 
due in respect of the property up to the date of the sale and the liability 
of the vendee to pay them arose only on the date of the sale : Vide 
S- 55, Cls. (1) (g) and (5) (eft) of the T. P. Act. In the absence of e 
k contract to the contrary the liability of a vendee erf property or die 
transferee of a lease to pay rent* and charges arises only on the date of 
tale or transfer of the lease and not the date of contract of transfer. 
There is no distinction between the sale of Immoveable property and 

L Mcthooranath Chuttopadhya, v. Kritio Kumar Ghate, 4 Cal. 369. 

2. Nandan Sahu, v. Faith Bahadur Singh, A. L R. 1940 AIL 104 * 
1939 A. lm J. 11211186 I. C 519 r I. L. R. 19(0 AIL 71. 

Copula Iyengar, v. Mnmnudii Rtddiar, A. L R. 1923 Mad 392 ; 17 
M.LV. 254 : 4 I. C. 416. 
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the tttMfef of a lease in this respect, but where the transferee eaten 
into poss essi on on the date of contract, he is bound to pay the charges 
of such property in his possession, and if the transferrer pays the same, 
he can recover them from the transferee. S- 69, Contract Act, applies 
to such a case- Art. 61 of the Limitation Act also applies and dme 
runs from the date of payment.’ 

One B and Co., were managing agents for the two Companies J and 
U. It was no part of the business of any of these two Companies to 
lad money or to act as bankers. There was at onetime more money 
In J and Co, and this money B and Co, employed to continue the 
business of the U St Co. The Directors of cither Company were 
ignorant of this transaction. Held.* that the U. Co., is liable for the money 
SO employed either for having received the money through their Agents 
rightfully and applied to their purpose or having received it wrongfully 
by secret and deceitful misapplication by their own agents. In the latter 
case the money Is recoverable from them as money had and received 
to the use of the true owner and time begins to run from the date of 
actual payment under Art. 62 of the Limitation Act. 

The period of limitation for right of reimbursement begins from the 
date of payment. 

As explained in a Patna cate* the right of imbursement arises under 
S. 69, Conttact Act, on a contract either express or implied to reimburse, 
and ao the limitation is three years from the date on which the money 

was paid. * 

70. Where a person lawfully does anything for another 

person, or delivers anything to him, not 
nott^wmitoa* set, intending to do so gratuitously, and such 

other person enjoys the benefit thereof, the latter is bound to 
make compensation to the former in respect of, or to restore, 
the thing so done or delivered. 

1. Smtfumwml Chetu, v. Arwnochalam Chettiar, A. I. R. 1927 Mad., 

1060 (2): 107 LC. 412. 

2. Upper India Rice Mills, Ltd., v. The Jaunpur, Sugar Factory, Ltd., 

A. 1. R. 1927 AIL 161 ( F. B.); 25 A, L. ]. 277 .- 1011. C 

224: s 49 AIL 52a 

3. Bansidhar. v. Shiv Singh, A. 1. R. 1933 All. 908 s 1933 A. L J. 

1564 : 147 L C. 57S. 

4. Sbanand Mato, v. Jagmohan lad, KIR. 1922. Pat. 499;68 

LC.707tl Par780 » 3 P. L. T. 533. 

5. Totoram Jawaharlal Kahvar, v. Hamchandra Harikitan Rtfs Khatri, 

A. ML 1937. Nog 402. 
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(*) A, a txadetma, l c«v«f goods it JB’* house by mistake* B tresw the gc^ i a* 
ids ova, He if bound to pay A for them. 

(bj A seres B’* property from fire, A ts not entitled to compcosauoa from B, 
the ctrcumrtances shew that be intended to set gratuitously. 

Synopsis. 

1. Scope. 7. To restore the thing so 

2. “Lawfully does anything* 1 delivered**. 

3. “For another person'* 8. Ingredient of the section. 

4. *Not intending to do so 9« Grounds on which a suit for 

gratuitously*'. contribution can He* 

5. “Enjoys the benefit thereof*. 10. Distinction between contri- 

6. “Compensation in respect of button and reimbursement, 

the thing so done*’. 11. Limitation. 

1. Scope A landlord obtained a decree against his tenant for 
3 years* rent in respect of a mou^z. After the decree the mau^a was 
bought by the present plaintiff, who paid the decretal amount In 
satisfaction of the landlord's claim when he advertised the mouca for 
sale in execution of his decree. The plaintiff sued the tenant for the 
amount so paid. Held* that the present case comes under this decision.* 
It may be that the correctness of that decision is open to doubt but that 
point need not be considered, because in the present case S. 70 is 
applicable if S. 69 is not, as may be seen by a reference to this case. * 
It is, therefore, held that the present case can be supported by S 69 
and the plaintiff is entitled to recover under $. 70. 

The ruling of the Privy Council 4 * seems conclusive- In that case 
plainriffs and defendants were co-sharers in an estate. The defendants 
being in possession of the estate, the plaintiffs sued for possession of their 
share. One of the pleas raised by the defendant was that plaintiffs should 
pay their share of money which defendant had expended in good faith in 
litigation for the protection of the estate. The decision* at p 504 of 
21 Cal. is as follows: “The proceedings were taken by the defendant 
for his own benefit, and without any authority, express or implied, from 
the plaintiffs, and the fact that the result was also a benefit to the 
plaintiffs does not create any implied contract or give the defendant any 
equity to be paid a share of the costa by the plaintiffs". The above Privy 

L hdafuttha Harsankar $a\at. v t Bandhu Sahu, A, LR. 1914 Cal. 

529 : 22 L a 720. 

2. Mantndra Chandra Handy, v. Jamahir K umari % 31 GO. 643 s 9 

C. W. N. 670. 

i. Suchand Ghoul, v. Balaram Mardana, 6 J. C. 810 : 38 Ctl. 1. 

4. Abdul Wahid Khan,*. Shaluka Blbi, 21 Cal. 496 : 21 (. A. 
ttlP.C.) 
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Conned rating fa followed In • Madras cue. In the drcumseances It fa 
better to agree with what fa said in an Allahabad case* as to the 
non-applicability of S, 70 to such cases 3 

The plaintiff and the defendants held equal areas of land irrigated 
from the same source and certain repairs became necessary for the 
preservation of the irrigation works The plaintiff submitted an estimate 
of repairs to the defendants and called on them for a proportionate 
contribution. The defendants replied that they had no objection to the 
repairs being done, but they were under no liability to contribute and 
would not do so. The plaintiffs effected the repairs and brought the 
present suit to recover a proportionate share of the cost from the 
defendants It was found that the repairs were lawfully effected and the 
defendants were benefited by them and the plaintiff did not intend to do 
them gratuitously. Held, 4 that S. 70 applied to the case and the 
defendants were liable to contribute towards the cost of the repairs. 
Moreover, it seems to be clear, therefore, that the defendants cannot 
deny either that rhe repairs have resulted beoefically to them or that 
they have availed themselves of those results. Though the plaintiff 
did not specifically call upon rhe defendants to declare whether they 
would or would not enjoy the henefit of the repairs, the defendants left 
no doubt on the point that rhey did intend to enjoy the benefit. 
Therefore, the finding that the defendants enjoyed the benefit of the 
plaintiff* act within the terms of S 70. Contract Act, was justified. 

Section 70 applies only in the absence of any express contract. * 


It was contended that 5. 70ought in effect ro be confined to cases 
arising under 5. 69, but the following words in this case* should be 
adopted ; The terms of .S. 70 are unquestionably wide, but applied 
with discretion they enable the Courts to do substantial justice in cases 
where It w«. ild be difficult ro Impure ro rhe persons concerned relations 
actually created by contract". S, 70 applies to a case where the "another 
person" for whose ben fit the payment fa made is a large caste and 
is sued in a representative action under O K r. S, Civil Procedure Code. 
But in such a case it would be unfair to make a personal decree 
umpUatcr against the members of a large caste, for it would enable the 

1* Htitima Bee, v. Radian Bee* 30 Mad. 526: 1? M L J. 4J9 : 2 

m. l t, m. 


2, Chtdi Lai, v. Bhogwon Dos, 11 All, 23* : (1889) A, W. N. 67. 

3. Dulla Singh, v. Khatana, A. L R. 1914 Lab* <84 ; 61 P. R, 1914 : 

25 l C, 542 : 267 P. L R. 1914 : 178 P. W. R. 1914. 

4 Sopothatishi Redduti, v. Secretary of State, A L R. 1915 Mad. 
1081 t 28 L C. 309; 28 M L. J, 384 : 17 M. L T. 234 r 2 
M L.W, 329 : 1915 M. W. N. 256 

5- Sadik Maisfry. w Mahomed Autam, A. 1. R. 1916 U B. 56(1): 
32LC511. 

6. Swchand Ghoiai. v. Baiaum Mardana 38 Cal. 1 ; 6 L C 810. 
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plaintiff to select ora member to beer a burden which should be shared 
by ell. The plaintiff in such a case should be directed to proceed against 
the property of the caste.' 

It is argued on the part of the plaintiff that S. 70 only applies when 
the person lawfully doing the thing for another person knows who the 
other person Is. There to no warrant for such limitation being put on 
the section and the illustrations to the section negative the view that 
the person lasrfully doing the thing for another person knew the name 
of the other person. It to quite clear that the two Illustrations 
presuppose that the person doing the thing did not know the name- 
illustration 1 of the tradesman having the goods at the wrong house to 
a clear case where the tradesman did not know the name of the person, 
or, at any rate, if he knew his name, he made a mistake as to the person 
bearing that name. 9 

Under a sale deed executed by the vendor.plaintiff in favour of the 
defendant, Rs. 8,150 was left with the vendee-defendant for payment to a 
creditor of the vendor-plsintiff who held a mortagage over some other 
property belonging to the plaintiff. Defendant paid off the mortgage with a 
sum in excess of that which was left with him. A suit was filed by the 
plaintiff to recover a portion of the consideration for the sale which had 
been left unpaid. Held. 3 that section 70 does not apply to the circumstances 
of this case. It was admitted that if the sale deed had been silent about 
payment to the creditor of the vendors and that the vendee of hto own 
motion had paid off the creditor he could not have pleaded such payment 
as a set off against the purchase money. Exactly the same reasoning applies 
to the present case. According to the sale deed the only turn which the 
vendee was requested to retain out of the purchase money and pay to 
the creditor was the sum of Rs. 8,150. The payment of the balance 
was a payment gratuitously made- It to to be pointed out that the 
property mortgaged to secure the sum due to the creditors was no part of 
the property sold. It may be of course that the plaintiff has benefited by 
the payment to the creditor but thb by itself to no sufficient ground 
to entitle the defendant to set it off against the plaintiff's claim. 

This appeal arises out of a suit for contribution instituted on the 
allegation chat the plaintiff and the defendant* who are governed by the 
Mitakshara Law were the leasees of a colliery; that the landlords obtained 
a decree for arrears of rent in respect of the said colliery and brought 

1. BJik»ob« : . v. Horiba Ragfo#. A. L R. 1917~ BomT lttTttT C 7 : 

42 Bom. 556: 19 B. L. R. 650. 

2. Bhupcndra Kumar Chakravany, v. Pyari Mohan Roy, A. L R. 1918 

CaL 629 ; 40 L C. 464. 

3. Surd} Blum. v. Hashim Begam, A. L R. 1918 All 319 : 47 l C. 

903 s 40 All.555 ; 16A.LJ.581. 

F. 173. 



to sale toother colliery belonging to them In execution of the said decree, 
that the plaintiffs mother, as guardian of the plaintiff, in order to save 
the property deposited R$. 3,771-0-6 with the permission of the Court 
and had the sale set aside, and that, therefore, the plaintiff is entitled 
to recover the said amount, together with cost of the deposit and interest 


amounting in all to Rs, 6,0S!-H-6. Held,' that it was laid down in a 
series of cases that where payment is made by a person who puts forward 
s bona fide claim to the property in dispute, he is entitled to the protection 
afforded by S. 69 of the Indian Contract Act even though It ultimately 
transpires, as a result of litigation, that he had not in fact or in law the 
interest* for the protection whereof the payment was made. Refet to these 
cases*'* In suppott of the view taken here. This extended view of the 
expression “interested in the payment of money” has been adopted in 
consonance with the exposition of the law embodied in S. 69 of the 
Contract Act to the effect that the expression is comprehensive enough 
to include cases of apprehesion of any kind of loss or inconvenience and 
is not restricted to cases of individuals, who are sure to suffer actual 
detriment assessable in money value. Ina suit under this section it Is essential 
that there should be firstly, a person who is bound by law ro make a 
certain payment, secondly, another person who is intrested in such 
payment being made, and thirdly, a payment of such last-mentioned 
person. If these circumstances exist, the fiction of an implied request from 
the defendant to the plaintiff to make the payment may be properly 
Imported into the case so as to bring it within the section and thus the 
right to reimbursement Is created. A debt for money paid arises where 
a person has paid money for mother under circumstances and upon 
occasions which make it just and equitable that it should be repaid ; a 
debtor promise to pay is then implied in law, without any actual 
agreement to that effect. Sir Frederick Pollock in his book on the Indian 
Contract Act expressed an opinion that S. 69 of the Act lay down in 
one respect a wider rule than appears to be supported by any English 
authority> and that the words Interested in the payment of money which 
another is bound by law to pay” might include the apprehension of any 
kind of low or inconvenience or at any me, of any detriment capable of 
being assessed in money, while that was not enough in the Common 
law, to found a claim to reimbursement by the person interested, if he 
makes the payment himself. This view has been Judicially adopted 
if 1 .™?!? 1 ? Kumvar* and the Madras High Court in the case 


L Nogendw Nath Roy v. Jugal Kishore Ray, A. 1. fL 1925 CaL 
1097 t 29 C. W. N. 1052 ; 901. G 281 : 43GL. J. 83. 

2. Bindubashhu Das , v. Hutendfa L all Roy, 25 Cal. 305 : 2 C W. N. 
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of Subrammiah 1 and by this Court in the case of Pankhabati.* Now* 
what are the facts in the present case? The plaintiff claiming to have 
a share in the properties sold under the decree of the landlords 
applied for permission to deposit the decretal dues and compensation 
for setting aside the sale. There is nothing to indicate that he did not 
bona fide believe at the time that he had such a share* The pleader for 
the auction~purchaser intimated to the Court that he had no instructions 
in the matter. The plaintiff adduced evidence and proved to the 
satisfaction of the Court that he had the interest he claimed and chat 
he was entitled to have the sale set aside on deposit of the decretal 
amount and compensation. The Court granted the permission and the 
plaintiff thereupon made the deposit and It does not appear that any 
objection was taken at any subsequent stage to the plaintiffs assertion 
of the right that he claimed. Under these circumstances, it must 
fairly be held that the plaintiff should succeed on the provisions 
contained in the section 69 of the Contract Act* This view is in 
accord with what was said with regard to that section In the case of 
Sa.tf/ox. 3 Assuming, however, that S. 69 Is not applicable, the 
question arises as to whether the claim can be supported on the 
principles contained in S. 70 of the Indian Contract Act. This section 
lays down three circumstances as necessary to found the right of 
demand, viz-, 1st, that the act should be lawfully done for another, 
2nd, that It should not be the doer’s intention to do It gratuitously, 
and 3rd, that the other party should enjoy the benefit of it. Now, as 
regards the first of fhr. above-mentioned three circumstances* the word 
“lawfully" has been the subject of judicial interpretation in several cases 
in which some points of diversity are noticeable. In the case of 
DaroodafU* it was observed thus, "it is not limited to persons standing 
in particular relations to another, and excepting the requirement that 
the act shall be lawful, no condition is prescribed as to the circumstances 
under which it shall be done", and also "it is plain that the section 
ought not to be read so as to justify the officious interference of one 
man with the affairs or the property of another, or to impose obligations 
In reapect of services which the person sought to be charged did not 
wish to have rendered. In the present case there can be no doubt that 
the Government acted lawfully in repairing the tank. The act was 

1. Suhmmtmush Iyer, v, Rungappa Reddi , 33 Mad. 232 - 4 L C. 1083 : 

19 M. L J. 750. 

2. Pankhabati Chaudhmrani, v. Nam Loll Singh* 18 C. W, N. 778 : 

21 L C 207: 19C.L-J. 72. 

3. Sarafat Ali, v. Iwan Ali, A, L R. 1918 CaL 446; 45 CaL 691 : 

421. C 30 : 22C. W. N. 347 : 27 C L J. 607. 

. 4. Damodant MtuJaliar, v. Secretary of State fat India. 18 Mad. 88 : 
1 M. L ]t 205. 
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lawful whether done with a view of benefiting all die village* tinder 
the tank or the Government villages only, whether or not done with 
the intention of charging the xamindan. Having regard to the fact 
that the tomJndari knew of the intention to execute the repairs and 
did not disapprove. If the repairs were done for the zamindats, they 
were done lawfully for them". This decision has been considered in 
several later decisions of the same Court but its authority in so 
far aa the aforesaid propositions are concerned has remained unchallenged. 
In this case, 1 Mookerjee, observed that the word "lawfully” 
in & 70 is not a mere surplusage, and it mutt be considered 
in each individual case whether the person who made the payment 
had any interest in making it; and if not, the payment cannot be said to 
have been made lawfully. In the cate of P ancheourl* the above 
proposition was qualified by stating that “any interest" must be a 
"lawful interest". In the case of Sarafat Ali,* it was held that S. 70 was 
applicable to the case of a person who is wrongly made a party to a 
mortgage suit, aa one of the representatives of a mortgagor, and a decree 
being obtained therein, satisfies the decree in full, and in the ault for 
contribution which he institutes, it Is found that he had no interest in 
the property, and observed that the exposition of the law as laid down 
in the cases of Raja Balkuntha 1 and Panchcouri* was not in conflict with 
the view that was taken- In the case of Swchand 4 where a tenant whose 
interest in a holding had not been affected by certain sales, he not 
having been a party to the decrees, deposited money to set aside the 
sales, without protest from any party or the Court, it was observed that 
aa the plaintiff in making the deposits acted with the approval of the 
Court, what he did was done lawfully. It was further observed thus: 
"The terms of S. 70 are unquestionably wide, but applied with 
discretion they enable the Courts to do substantial justice in cases 
where It would be difficult to Impute to the persons concerned, relations 
actually created by contract. It is, however, specially incumbent on 
final Courts of fact to be guarded and circumspect in their conclusions 
and not to countenance acts or payments that are really officious." In 
the present case, the plaintiff's right to make the deposit was expressly 
gone into and found in his favour by the Court and he made the 
deposit under the p crmia a ton of the Court. The payment made waa 
thus a lawful payment according to the aforesaid dictum in the case of 
Sssc hand GhotaL* Therefore, the existence of an interest is generally a 
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3. 
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test •• to the lawful character of a payment, but even If an Interest were 
not shown to exist, payments on account of another, if lawfully made, 
would generally be provided for by S. 70of the Act. Where a person 
makes ;a payment to save a property in which he claims bona fid* a 
share, notwithstanding that the interest claimed by him is found to be 
non-existent, he is entitled to reimbursement. The word “does'* in 
S. 70 does not include payment of money. In the case of Chandra Sekkar, 1 
it was observed that It is consistent with general principles of equity 
that those whose funds are used to meet the legitimate demands o t 
others, when the tatter have the benefit of such payments, are entitled 
to ask the latter to pay to the extent of the benefit, that they cannot 
retain the benefits and plead nonliability, and that where the codified 
law does not cover the case, the Court should apply the general law, 
legal and equitable. It is, no doubt, necessary to be very circumspect In 
the application of this general principle of justice, equity, and good 
conscience, but the terms of S. 70 arc wide enough to afford ample 
room for the application of this principle in a fit case. Upon the facts 
already referred, the present case seems to be one in which 
it will be just to apply the provisions of S. 70. 

A sale of a mortgaged property took place in execution of a mortgage 
decree against two persons. One of the mortgagors, the plaintiff in this 
suit deposited in Court the amount of the decree as well as statutory 
compensation at the rate of 5 p. c and the sale was set aside. He then 
instituted a suit against the other mortgagor, the defendant, for 
contribution in respect of the decretal amount and statutory 
compensation and claimed interest thereon at 2 p. c. per mensem as well 
as Rs. 780 as commission. This last claim was based on the allegation 
that he borrowed Rs. 38,000 on a handnote from a creditor for the purpose 
of making the necessary deposit in the Civil Court and had to pay 
commission at 4 p. c and agreed to pay interest at 2 p. c. per mensem. 
The lower Court held that the defendant was liable to pay to the plaintiff 
a sum of Rs 17,695 odd which represents htlf the decretal amount payable 
by the plaintiff and the defendants at the time of the sale. It disallowed 
the plaintiff's claim to half the amount which had been paid by him as 
compensation as it disbelieved the plaintiff's allegation that he borrowed 
the money. It disallowed his claim for interest at the rate of 2 p. c. per 
mensem as well as for the amount which was alleged by him to have 
been paid as commission. But it allowed interest at the market rate 
which it held to be one p. c. per mensem from the date of the payment 
upto the date of the decree. From this decision both the parties have 
appealed. Held,® that S. 70 applies only to this case because the right 

1. Chandra Sekhar Kar, v. Nafar Chandra Kundu, 4 C L. ]. 555. 

2. Bhagwad Saran Singh . v. Mahan Mmat Mad tCuar, A.LR, 1931 

Pat. 394 :10 Pat. 528 :134 I. & 139 : 13P.L.T.31. 
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of the plmtisrifF to claim contribution hie been recognized in «lew 
number of cam. Moreover, it it clear that it could not have been the 
Intention of the legislature that a person who claims compensation under 
S. 70 must have acted from purely disinterested motives because the 
very expression “not intending to do so gratuitously'* suggests that there 
must be an element of self interest also In the act performed by him. The 
question! therefore, is whether in this particular case the plaintiff acted 
for the defendant in making the payment for which he claims 
compensation. The important point to remember is that both the 
plaintiff and the defendant are co-sharcrs in the properties which were 
told , The position of a co-sharer has always been regarded as a peculiar 
one and in numerous decisions it has been held that at least so far as 
the possession of the property is concerned, one co-sharer, generally 
•peaking, represents another, and even though a co-sharer may not be in 
actual possession of the property he may be regarded as being in 
possession through the co-sharer who is actually in possession. Therefore, 
in normal circumstances when one o>-sharer does anything to save the 
entire property, there can be no difficulty in holding that he is acting not 
only for himself, but also for the other co-sharers. This inference may 
be strengthened or wholly rebutted according to the circumstances of each 
case, but in this particular case ir is strengthened by the fact that the 
defendant herself alleges In her written statement that she was about to 
take steps for setting aside the sale when the plaintiff made the deposit 
under O, Zl, r. Thus the plaintiff in this case did exactly what the 
defendant Intended to do and the lower Court was correct in holding that 
in these circumstances he not only acted for himself but also for the 
defendant. It must be remembered chat.“acting for another parry** does not 
merely connote doing a thing in a representative capacity but also doing a 
thing beneficial to that party and there is no doubt that in this case the 
payment was beneficial to the defendant because the defendant herself 
admits that she also wanted to set aside the sale so as to be able to 
retain the property. Besides, the circumstances of the case also do not 
suggest that the plaintiff intended to act gratuitously because wtihin a 
few months of his making the payment he brought the present suit 
against the defendant for contribution As regards the next point 
whether the plaintiff is entitled to half the amount of damages paid by 
him to the auction purchaser in order to get the sale set aside, it was held 
that the plaintiff was not entitled to recover any part of the compensa¬ 
tion money paid by him. Now, so tar as the decretal amount, there is no 
doubt that the defendant was liable to pay half of it and that can 
easily save aa the measure of compensation. But the position 
fc not so cleat with regard to the statutory damage and the Court 
may well decline to compensate the plaintiff under this 
head on the ground that (1) he was also responsible for the sale erf the 
properties; and (11 that as the amount paid by him under that head 
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represents only s small portion of the total payment made by him, there 
is no certainty that he would not have paid the whole of that amount 
to save his interest apart from that of the defendant If it had been 
possible for him to do so As under S. 70 a party to be settled with 
liability in the absence of a contract one has to use considerable care in 
determining the liability and to see that he is nor called upon to contri¬ 
bute to the other pany for what he might have spent wholly on his own 
account. As regards interest, it is allowed at the rate of 6 p. c* per 
annum from the date of the institution of the suit. Ross, J.. after referring 
to the following decisions 1 '* and the case of Fatema* where th« deposit 
was made to prevent a sale, observed thus : '"Whether money was paid 
into Court we find, in rhe first place, it was not a payment at all It was 
originally a mere deposit in Court of rhe full amount recoverable by the 
decree-holder. Ir was deposited* under protest, for the purpose of 
preventing an injurious sale of the whole property.** There was, therefore, 
still a common obligation to discharge after the deposit was made; 
and that the defendant was benefited by the payment by the saving of her 
interest in the property is not disputed Even between tenant-in*common 
as appears from the case of Leigh* there is a right to contribution 
where there is a common obligation to discharge. The case, therefore, 
not only falls within the general equity to contribution ; but may also 
be held to fall under S. 69, Contract Act; and there is also ample 
authority for holding that It may be brought urtdet S. 70 of the Indian 
Contract Act. 7 

A parr trom some considerations which perhaps do not absolutely 
exclude the applicability of S. 70 to the ense of n minor but if it had been 
intended to bring the case of a minor within the section, it would have 
been quite unnecessary to enact $. 68 which makes the property of a 
person incapable of contracting (this definition indudesa minor according 
to this decision* ) liable for necessaries supplied. 1 he provisions of 
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706, 
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S. 70 would diffidently meet the ewe where • m i nor is concerned with 
the further advantage that a minor would be personally liable as is the 
cate under the proviso to S. 2, English Sale of Goods Act. For the above 
reasons, b. 70 does not apply to the ewe of a minor. 1 

Section 70 must be interpreted In accordance with its clear and 
explicit terms. The terms pf S. 70 sre sufficiently clear and explicit and 
the balance of authority is In favour of the view that its provisions 
may be applied when one of the persons concerned Is a Corporation 
or other public body.* 

The Government collected from the ryots of a District a voluntary 
irrigation cesa and one of the object* for which the money so collected 
ww spent was silt clearance of the channels in the village. This voluntary 
cess ww seperate and did not form part of the general revenues of the 
country. Subsequently there was a resettlement of the district, the system 
of voluntary irrigation cesa wu abolished and the wet lands irrigated by 
channels were rcclwsified and assessment was substantially increased. 
The Government relieved the ryots of the voluntary cess and deckled to 
maintain the channels free from silt at its own cost. But the Govern¬ 
ment neglected to do so whereupn the ryots to save their crops cleared 
the suit themselves and brought a suit against the government for the 
amount which they had spent. Held,* that the act of the Government 
at the time of the resettlement in deciding not to collect the voluntary 
irrigation cess and to maintain the channels clear from silt at its own cost 
was an act of the sovereign power and not the acknowledgment of a 
contractual obligation, that the Government in undertaking to maintain 
the channels were merely doing an executive act and that, therefore, 
there ww no contract enforceable against the Government and, 
therefore, the auit of ryots under S. 70 was nor maintainable. But 
even assuming that there was a contract the ryots did not bring their 
case within the section 70. The syots, therefore, must have (l> lawfully 
done something for Government (ii) not intending to do so gratuitously, 
and (lil) Government must have enjoyed the benefits of it. On the 
assumption that Government was legally bound to clear the silt, the 
ryots satisfy condition vi), and it is clear (il) also because they did not 
intend to do the work gratuitously. Condition (ili), however, is the 
difficulty which the ryots are unable to get round. The tilt ww cleared 
for the purpose of enabling the ryoti' land to get the necessary supply 

1. Sfiohbat Khan, v. Bhangi Khan, A. 1. R. 1931 Lsh. 344 (2) s 
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of interfile tbdr cultivation tael ft vu primarily tot theft benefit 
that rite work waa done. It ft contended that Government hae be e n 
aaved rite coat of clearing the channel* and that to diet extent 
Government has benefited- The benefit that ft meant in S- 70, Contract 
Act, ft the direct and natural benefit of what ha* been done. If the 
object wa* to clear the silt for the benefit of the ryots’ land*, that waa 
the direct and natural mult of the work. 

The only contention ft that S. 70, Contract Act, doea not apply a* 
thte section would not apply to ernes where persons are jointly interested 
and that S. 70 refect to those cases where the defendant only benefits 
and not the plaintiff and the defendant together. Without reading 
words into S. 70 the contention cannot be upheld. When the plaintiff 
was doing the repair works, he wa* not only doing something for 
himself but, according to the finding of the lower Court, was doing 
something also for the defendants; and, so long as It to shown that the 
plaintiff did not Intend to do the work gratuitously and that other 
persons enjoyed the benefit of the work, he ft entitled to recover 
under S. 70 of the Act. To follow some of the authorities on this 
section, particularly the Madras case 1 would be to read something In 
the section which does not appear there. The regrettable part of this 
decision is that although reliance was placed on this decision, 9 it to 
quite dear thst the Privy Council there applied the common law rule 
with regard to this matter which it has been pointed out, and indeed, 
it is obvious, is very different from the rule laid down fa Ss. 69 and 70, 
Contract Act. Those sections are a great departure from the common 
law. it is not autprising that the Judicial Committee applied the 
common law rule as the action out of which the appeal aroae 
commenced four years before the Contract Act in India was passed. * 

Even though S. 48. Bombay Municipal Boroughs Act, has empowered 
the Bombay Legislature to alter or amend S. 70, Contract Act, it hat 
not done to directly or even by necessary Implication, for S. 49, Bombay 
Municipal Boroughs Act, and S. 70, Contract Act, do not seem pari 
materia. The former -section lays down the requirements of a valid 
contract; the latter deals with the situation which arises when one of 
those requirements has not been fulfilled. The applicability of S. 70, 
Contract Act, cannot, therefore, be excluded by the met* fact that 
there ft no enforceable contract by reason of the requirements 

1. yogambal Boyet Ammani Am mal, v. Naina Pillai Markayar, 
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of Ss*. 48 and 49, Bombay Mundpal Borough* Act not having 
been followed.' 

Two points were referred to the Pull Bench —(l) whether a cwharer 
who undertake* repair* which the cosharer* are under no legal 
obligation to do and have not agreed to hi* doing for them, i* entitled 
to claim contribution from them ; and, in the event of that que*cion being 
answered in the affirmative, (l) whether a cosharer is entitled to contri¬ 
bution against a minor cosharer. Harries, C. )., held that it would be 
convenient to deal, in the first place, with the question of minority. It 
will be seen that Section 70, Contract Act, is in general terms and no 
exception is made on the face of it in favour of a minor. The Privy 
Council laid down in this case,* that the Contract Act makes it 
essential that all contracting parties should be competent to contract and 
expressly provides that* person who by rearson of infancy is incompetent 
to contract cannot mtke a contract within the meaning of the Act, It 
follows that if a minor enters into s contract, such a contract is void ah 
initio and cannot be sued upon. S. 70, Contract Act, is in Chap* 5 of 
the Act, and that Chapter is entitled “Of certain relations resembling 
chose created by contract". Therefore, S. 70 set out the circumstances 
in which a person receiving a benefit must be deemed to have impliedly 
agreed to pay compensation or to return the thing done or delivered to 
him. In the circumstances set out in that section, the law implies a 
promise to pay. If S. 70 is an instance of an implied contract, then 
clearly a minor cannot be made liable on such a contract. If a minor be 
sued on an express promise, it appears clearly that he cannot be sued 
under an tmplied promise. An Implied promise is nothing more than 
a promise which is inferred from certain circumstances. The basis of a 
suit under S. 70 is a contractual one, and consequently a minor cannot 
be sued under this section. If a minor is liable in a suit under S. 70, an 
extremely curious result would follow. It b clear that if a minor agreed 
to buy a motor car and the same was delivered to him by a motor car 
dealer, the latter could nor maintain an action for the price. If, however, 
the motor car was delivered by mistake or without any previous 
agreement to the minor without any intention of making a gift of the 
motor car and the minor used it for his own benefit, then he would be 
liable to make compensation to the extent of the value of the car or to 
return the car if S. 70 applied to minors. In short, the minor would 
be under no liability to pay the price if he had promised to do so, 
whereas he would be under such liability if he had never made any 
promise. Such could never have been the intention of the Legislature. 
Again if S. 70 applies to minor*. then S^ 11 cou ld b e wholly defeated tn 
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many cud. For example, a minor cannot be sued on a contract to pay 
for luxurious goods supplied, but it could always be alleged that goods 
had been delivered to a minor without any intention of making a gift 
and that the minor had enjoyed the benefit of such goods. Such a case 
would fall within S. 70, and the minor, though he could not be sued on 
the contract, could always be sued under S, 70 for compensation in 
respect of the goods or for restoration of the goods It appears clearly 
that if 70 is held to apply minors* then the latter can be made liable 
In cases of contract though S. 11 in terms says that they are incompetent 
to contract. Lastly, if S. 70, Contract Act, applied to minors, then & 
68 of the Act appears to be wholly redundant. There can be, no doubt, 
that a minor is a person incapable of entering into a contract and is, 
therefore, a person to whom S. 63 applies though, of course, S. 68 
applies to persons other chan minors such as lunatics. This section 
makes it dear chat if necessaries are supplied to a minor, the person who 
supplies them is entitled to recover the cost from the property of the 
minor. IfS. 70 applied to minors, then S. 68 is wholly unnecessary as 
far as minors are concerned because the person who supplied the 
necessaries could recover under S. 70 on the ground that the plaintiffs 
had delivered the goods to the minor not intending to do so gratuitously 
and that the minor had enjoyed the benefit thereof* The fact that the 
Legislature has expressly dealt with ‘ necessaries" in S. 68 of the Act 
shows that S. 70 was never intended to cover a case of the supply of 
such to minors If S 70 does not entitle a person who supplies 
necessaries to recover from the. minor, then obviously it cannot possibly 
be intended to cover acase of a supply of luxuries or things which cannot 
possibly fall within the category of "necessaries”. In the case of Mohori 
Bibee 1 Sir Ford North who delivered the opinionof the Board observed 
at 548 of W Cal with regard to S 6S, Contract Act : "It is beyond 
question that an infant falls within the class of persons here referred to 
as incapable of entering into a contract and it is clear from the Act that 
he is not to be liable even for necessaries, and that no demand in respect 
thereof Is enforc * Me against him by law, though a statutory claim is 
create* 4 nts property.'* It will be observed that the liability 

create in respect of the supply of necessaries is a liability which is 
limited to the property of the minor or other incapable person. The 
liability under S. 70 of the Act is not so limited. That latter section 
simply states that the person who has received the benefit is bound to 
make compensation or to restore the thing done or delivered. It does 
not state that only the benefited person's property is liable for compensa¬ 
tion. It follows, therefore, that if S. 70 ts applicable to goods supplied 
to a minor, then the liability of the minor would depend upon whether 


1, Mohori BJbi, v. Dhurmodas Chose, 30 CaL 539 : 30 LA. 1M: 
7& W.N.641 r8Sar. 374 (P. CD 
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be trie sued under S. 68 or S. 70 of the Act. If he wet cued under S. 68, 
die liability would be limited to the property of the minor, where** if he 
w«* cued under S, 70 there would be no cuch limitation. There tc 
little direct authority upon chic queedon. In a Madras case 1 
Redly ]., expressed the view that S. 70 was applicable to minors. Phillip 
Afr C. who was the other member of the Bench, expressed no 
opinion on the subject, and it is clear from the (acts of the case that the 
point did not arise. A contrary view was taken In the Lahore case* 
b which it was expressly held that S. 70 did not apply to minor*. The 
view expressed in this ruling is the true end should be followed. The 
first question, therefore, does not arise. If by reason of minority, the 
minor Is not liable, it matter* not whether he had or not an 
Opportunity of refusing the proposed benefit* 

In this case 4 conclusion wst based on the provisions of S. 70, Con¬ 
tract Act and so the payment of the amount by the plaintiff to the defen¬ 
dant at the latter’s request was a lawful act not intended to be done 
gratuitously by the platmiff and. therefore, the defendant was bound to 
make compensation to the plaintiff in respect of the payment. But In 
the present case it is held that S. 70 does not contemplate the case of 
payment of money and it will be doing violence to the language of the 
•action to hold that the words"lawfully doe* anything" mean payment of 
money* In this case* S 70, Contract \ct was also applied. There was 
no discussion on the section but the following remarks were made: “We 
further think that even if the plaintiffs were not able to prove the whole 
contract by this additional evidence, they Could succeed if their suit were 
treated as one for recovery of the amount had and received, ot for com¬ 
pensation for the amount paid by them on behalf of the defendants to 
the creditor of the latter under S. 70, Contract Act”. In the Madras 
Full Bench case * the point was summarily disposed of in the following 

1. Mwdioyya Chetti, v. Nat ayan Chetti, A. 1. R. 1928 Mad. 317: 

1091. C 101. 

2. Shahbaz Khan, v. Bhangi Khan. A. 1. R. 1931. Lah. 344: 

135 L C. 177: 33 P, L. R. 1090. 

3 Ban key Bihat i Ptasad, v. Mohendra Pratad, A- I. R. 1940 Pat. 

324 ; 6 B. R. 743 » 188 l. C 772 i 21 P. L. T. 587 i 19 P. L T. 

739:1940 P. W. N. 345 (F. B.) 

4. Kimwos Bahadur, v. Sura/ Bufcih, A. 1. R. 1932 Oudh. 235 

139 L C. 298; 7 Luck. 666 > 9 O. W. N. 585 (F. a) 

5. KmAm Lai. v. Bhikhari Dos, A. I. R. 1929 AIL 254 s 116 L C. 

293 >1929 A. L.). 333 . 51 AIL 530 at p. 539. 

6. Peramd Cheater, v. Kvnakshi Ammai, A. L a 1938 Mad. 

785 > 177 1. C. 236 -• I. L. R. 11938) Mad. 933 1 1938*2 M. L J. 

09 ( 9.11 
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word*:** It only remains to add that S. 70, Contract Abe, which has 
sometime* been appealed to Is scarcely ap p r o priate to a ease of money 
lent to die defendant. There la no possibility in such a case or even 
a contemplation of the '‘thing delivered" being reetored - which 
obviously means in specie end lending money to the defendant cannot 
be described as something done for the defendant". This view it entirely 
subscribed.' 

The appellant admitted that the claim against the Municipality 
could only be enforced by reason of S. 70. The Railway Company could 
only claim under this section if the work which it did was done for the 
Municipality and the Municipality enjoyed the benefit of it. The work 
was not done for the Municipality. It was done under the order of the 
Government as the result of action being taken by the Collector of 
Madura, a Government servant The object of the work was to prevent 
the flooding of houses and buildings in that locality It has not been 
suggested that the Municipality owned any of these buildings or houses. 
Therefore, the work which was done was done primarily for the benefit 
of the private owners of property in the neighbourhod. While the 
railway Company recognizes this to be the case, it b said that indirectly 
the Municipality receives a benefit because it recovers taxes from the 
owners or occupiers of the property. This b a very Indirect benefit, and 
S. 70 can only have application where there b direct benefit to the 
person for whom the work is done. The person who are enjoying the 
benefit of this work are the owners and occupiers of the buildinga in the 
locality, it woyld be doing violence of the section to say that in these 
circumstances the work waa done for the benefit of the Municipality.* 

The petitioner became the owner of a half share in a well which had 
long been in dbuse. There were two other co-sharers, each of whom had 
a quarter share in the well. Th e plaintiff was in a position to make the 
necessary expenditure to put the well into repair: and he sent notice 
to the other two sharers asking them to contribute towards the repair 
of the well, so that they would all be able to use it and with its water 
raise a second crop on the land--which they had not been able to do 
hitherto. One of the sharera whose share was subesquently acquired 
by the petitioner, said that he waa not Interested in the well because 
hb land was heavily mortgaged. The respondent said rhat the did 
not propose doing anything In the matter ; but that if the plaintiff chose 
to do it she had no objection. The petitioner sent demands to her for 

1. Shea Nath Prasad, v. Sarjoo Nonia, A.LR. 1943 All. 220: 1943 

A. L J. 189:1943 A. W. R. H. C 157 * L L R. 1943 AIL 
610 : 206 L C. 578 fF. B.) 

2. South Indian Ry. Co, Lid, v. Municipal Council, Madura, A. I. R. 

1945 Mad. 427 :58 M. L W. 338 « 1945 M. W. N. 441: 
1945-2 M. L J.15S 
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p»ym« >C of contribution before the work we Muted ; but ehe did not 
reply. Liter on, while the work wu being executed, he tent further 
notice* to which ehe replied that ehe could not contribute. The 
petitioner thereupon completed the work and filed this auk for 
contribution from the respondent, claiming under S- 70 of the Contract 
Act Held,' that this decision” is no longer good law in view of the Full 
Bench decision of this Court* which approved entirely of the decision. 4 
Applying the principle to the present cate, this well bring s joint source 
of irrigation of the plaintiff and the defendant, the plaintiff would be 
entitled to sue for contribution from the defendant provided that the 
other Ingredients of S. 70 are to be found. The petitioner did the work 
for the respondent. It is clear that he did not do so gratuitously. The 
only other question for consideration is whether the defendant enjoys 
the benefit of the work done. It cannot be said that the defendant ia 
enjoying the water, merely because she could enjoy it if she chose to 
spend more money and to pay the contribution that the plaintiff is 
demanding. It ia only after the or her lessees utilise the water from the 
well that they would be liable under S. 70. 

2. "Lawfully docs anything"There can be no doubt that 
the general principle on the point is laid down in the case of 
Manioc* namely, that money recovered which has been paid 
by the plaintiff to ths defendant under a compulsion of legal 
process which was afterwards found not to have been due, cannot 
be recovered back as money had and received. This principle was 
reaffirmed by the Privy Council* and it was distinctly laid down as a 
principle of law that in this country as welt as In England, money 
received under a decree or judgment cannot be recovered back in a 
fresh suit so long as the decree or judgment under which It was 
recovered, remained in force. The decree or judgment must be taken 
as subsisting until it has been reversed or superseded by some ulterior 

1. P. V. MutHuiwami Ayyar, v. A. Velum mol, A. I. R. 1947 Mtd. 

117 : 1946*2 M. L. ). 273 : 59 M. L. W. 552 . 946 M. W. N. 

634. 

2. Rangaxoo Thimmolai Souri Naicker, v. R. G. On. A. I. R. 1919 

Med. 1145 : 45 I. C. 766. 

3. Sti Rama Riga, v. Secy, of Stale, A. 1. R. 1943 Msd. 85 t 2041. C. 

56111* L. R. 1943 Mad 158 (. B .) 

4. Sapthartshl Reddiar, v. Secy, of State, A. L R. 1915 Mad. 1081: 

281. C 309 ; 28 M. L. J. 384. 

5. Mantel,», Hampton, (1797) 2 Sm. L C. 421. 

6. Shorn* Pwnhad Ray Choudhwry, v. Hktto Purshad Roy Chourihury, 

(1863463 10 M. L A. 203 i 3 W. R, 11 (P. C.) 
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proceeding. The Pall B nch Calcutta case, 1 does not depart from the 
aforesid principle and affirms it Inasmuch as it is held that in that 
particular case the effect of the Privy Council decree was to modify 
and set aside the subsequent decree obtained on the basis of the first 
decree. AU the authorities appear to have been considered in this case* 
and the true test as deduced *rom all the authorities, appears to be 
whether the decree or judg' nt under which money was recovered, 
has been reversed or tuperse J. * 

It is found by the lower Oc rt that the payment of a quit rent by 
the plaintiff was made for the benefit of the defendant who was liable 
for the quit rent At the same time it is also found that the payment 
was not made at the request of the defendant. The lower Court* 
however, • nds upon the facts, and no doubt rightly, that the plaintiff 
did not intend to make the payment gratuitously. Held, 4, that the wording 
of S. 70, Contract Act, as has been observed in a number of cases, is 
very wide and is wider than the rule of the Englith Common law But 
there are cases in which a narrow interpretation has been placed 
on the word “lawfully''. For instance, in the case of Chedi Lai,* it 
stated thus : it was pointed out that if one could read S. 70, Contract 
Act, without the word lawful* in it. one might go to the full length 
of the contention set up here. But it can be presumed that the 
legislature intended something when it used the word ‘lawful’ and that 
it had in contemplation cases in which a person held such a relation 
to another as cither directly to create or by implication reasonably to 
justify an inference that by some act done for another person the 
party doing the act was entitled to look for compensation for it to the 
person for whom it was done. In a Privy Council case* it is stated as 
a general proposition. “It is not in every case in which a man has 
benefited by the money of another, that an obligation ro repay the 
money arises. The question is nor to be determined by nice consideration 
of what may be fair or proper according to the highest morality. To 
support such a suit there must be an obligation, express or implied, 
to repay. It is w ell settled that there is no such obligation in the case 

1. Kalichum Duu , v. iugesh Chunder Dutt, (187ft) 2 C L. R. 354 

(FB.) 

2. Dwarka Nath Kundu, v. Mohendta Nath Roy, !6 L C. 131. 

3. Upendta Chandra Singh, v. A. B. Chioditri, A* L R. 1918 Pat. 494 : 

46 l C. 562. 

4. T. Venkafakruhnama Chatiu , v. Auawchalam Piilay , A. L R. 1919 

Mad. 526 : 9 M, U W. 435 : 1919 M. W. N. 244 : 51 L C. 
857- 

5. Chedi Lai, v. Bhagwan Dos, 11 AIL 234 (242,243). 

6. Ram Tuhal Singh, v. Btsestiut Loll Sahao, (1675) 23 W . R. 305? 

2 L A. 131: 3 Sar 477.3 Sam- 136 <CJ 





ofa voluntary payment by A of B’» debt. Still leu will the actio n 
Me when the mallei' hu been paid, at here, against the will of the patty 
for whose use it is supposed to have bean paid, aide the case of Stokes’ 
in this connection. Nor can the case of A be better because he made 
the payment not ex mere mens, but in the course of a transaction which, 
in one event, would have turned out highly profitable to himself, and 
extremely detrimental to the person whose debts the money went to 
pay” This is a statement of law which is not based on the words of 
S. 70, Contract Act, and If this proposition be read in the light of the 
facta, the cate is easily distinguishable from the present case- In the 
present case there can be no doubt chat the payment by the plaintiff 
was made in good faith; he certainly did not Intend the payment to 
be gratuitous; he expected compensation for it. The preponderance of 
rulings in this High Court does not support che restricted view which 
found favour with the Allahabad High Court in Chedi Lai* or with 
the Calcutta High Court in Panchkoti Ghosh. 9 It wu laid down 
in the Utter case that “to entitle a person to claim the benefit of S. 70, 
Contract Act, the payment must have been Uwfully made, that is, by 
a person having a lawful, interest in making it and not some interest from 
the point of view of the payer'’. If by that is meant, that there must 
be some interest like that mentioned in S. 69, there is no warrant for 
any such limitation. On the other hand, as far back as the case of 
Damadam Mudaliat* it was held by this Court: “Certainly there may be 
difficulties In applying a rule stated in such wide terms as is that 
expressed in S. 70. According to the section it Is not essential that the 
Act shall have been neceasary in the sense that it haa been done under 
circumatances of pressing urgency, or even that it shall have been an 
act necessary to be done at some time for the preservation of property. 
It may, therefore, be extended to cases into which no question of 
salvage enters; it is not limited to persons standing in particular relations 
to one another; and, except in che requirement that the act shall be 
lawful, no condition is prescribed as to the circumstances under which 
it shall be done”. This view of che law has found acceptance In later 
rulings of this Court, in the last mentioned case it was the view of 
A yttng, that the payment must be held to be Uwful within the 

1. Stakes, v. Lewis, (1785) 1 T. R. 20. 

2. Chedi Lai, v. Bhagwan Das, 11 All. 234 (242,243) 

3. Panchkori Ohaih, v. Hari Das Jai, A. 1. R. 1916 CaL 479: 

21 C. W. N. 394 : 25 C. L. J. 325 s 34 I. C. 341. 

4. Domodara Mudaliat, v. Secy, of State, 18 Mad. 88. 

5. Yogomhol Boyer Amman! A mmol, v. Naina Piiiai Marakayar, 

33 Mad. 15 i 3 L C. 110 :6 M. L. T. 162: 19 M. L J. 469. 

6. Sapsharishi R eddiar, v. Secy, of State, A. I. R. 1915 Mad. 1061 : 

28 M. L, T. 384 t 1915 M. W. N. 256 : 28 L C. 309. 
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meaning of rite lection U it could be shown to have been «*r*f to food 
faith or that it waa not an unlawful payment It may oat be easy to 
define what are the circumstance* in which the payment would 
not be lawful; the cue, for instance, in which a payment 

** made against the protest of the defendant would not be 

covered by S. 70. This ruling sup sorts this view. The decision in rite case 
of Jagpdti Retfu* does not lay down any proposition incons i stent with 
Yogambal Boyee Amman i Amma!.* 

The plaintiffs and defendants were iotni owners of a in k 

situated within the limits of a Municipality. The tank waa in 

fntanltary condition. The Municipal Corporation issued a 
on the common manager of the estate of the plaintiff) and the defom j lhn w 
directing him to fill up the tank. The requisition was ignored, with the 
result that criminal proceedings were instituted. The common manifci 
then obtained a stay of the criminal proceedings uttd arranged with the 
plaintiffs to take steps to fill up the tank. The tank was filled up. The 
plaintiffs then demanded a proportionate share of the expenses from th e 
defendants, who refused to contribute. Held* that this was a case 
within S. 70 of the Contract Act inasmuch as the act, namely, the 
filling up of the tank was done lawfully by the plaintiffs. The plain riffs 
did not Intend to incur the expenses gratuitously and the defendants 
were in enjoyment of the benefit of the act, at they were In receipt 
of rent from the tenants who had been settled on the filled up rank , 

A payment 'lawfully' made under S. 70 does not include a payment 
bT a Hindu reversioner to prevent a sale under public Demands 
Recovery Act for arrears of revenue. Moreover, it hat been held In 
thin case* that the word ‘lawfully’ in S. 70 cannot be regarded as 
mere surplusage and that the meaning is that a person must have a lawful 
interest in making the payment and that it must be considered in each 
individual caae whether the person making the payment had any lawful 
interest in making it.* 


Gajapaihi Krishna Chandra Deo, v. Srinivasa Chatlu, A. i, R. 

1915 Mad. 95 : 38 Mad. 235 : 201. C. 445. 

]agapati R aju, v. Sadrutannamarad, A. I. R. 1916 Mad. 980 
29 M. L J. 639 : 2 M. L. W. 1046 : 18 M. L. T. 464 : 39 Mad. 
795« 311 C. 255. 

yogambal Boyee Amman: Amma!, v. Kama Pillai Matdkayar. 

33 Mad. 15. 31. C. !I0:6M.L. T. 162: 19 ML). 489. 
Upendra Krishnal Mandat, v. Naba Kfshore Mould, A. L R. 
1921 Cal 93: 25 C. W. N. 813 62 L C. 615. 

Ponchoowti Chose, v. Haridat Joti, A. I. R. 1916 CaL 497 • 
25 C. L J. 325 : 34 I. C. 341:21 C. W. N. 394. 

Gsmhw Banerje v. Broio Sundari Devi, A. L R. 1922 CoL 
353-49 Cal 470 : 67 1. C 40 : 25 C. W. N. 1029. 
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There are several decisions which show that when a person 

taui fidi believing himseif to have a claim to a property pays off 
the charges cn the prophecy, U: is entitle j to recover the amount and the 
cSSe bf Nabtn, 1 is a case in point. In that case the plaintiffs believing that 
tficy held a share in a pjtnt, pail a part of the arrears of rent. It was 
afterwards found that they hud no share. It was hell that the defendants 
httd taken the benefit of the payment made by the plaintiffs* that the 
payment was not voluntary and that the plaintiffs were entitled to 
recover the money* Again, in the case of Radha/ it was held tint the 
payment of rent by a purchaser of a pacni fafufc, during a litigation 
involving his title, fell under S 69 of the Contract Act In the case of 
Smafal* it was held that a payment in satisfaction of a decree, by a person 
who was a party to the decree and was bound thereby, was a payment 
lawfully made within the meaning of S. 70 of the Indian Contract Act, 
although it was subsequently found that he had no interest In the 
property. The trend of these decisions seems to be that though a person's 
elite in the property is subsequently found to be non-existent, he is still 
entitled to recover the money which he has paid tor the preservation of 
the property, from the persons who are the actual owners, under Ss. 69 
and 70 of the Indian Contract Act.* 

Payment of prior charges by a mortgagee under a void deed creates 
no charge but only entitles the mortgagee to claim from the mortgagor a 
payment of the amount paid* Subrogation does not come into 
existence unless a person is under a legal obligation to make a payment 
or unless he is compelled to vlo so for isk* preservation of anv rights or 
properties of Ids own* 5 

Ihe parti?# Wvre joint co sharer ol property In certain villages. 
Imperfect f jtrtitmn was t fleeted and the liVnihu for the payment of 
reyenuc .w as srfarutrly distributed ?»• the todusers. The plaintiff w as 
not certain w hat the cmicc amount dm* I t om him w as lor the year in suit, 
and to be on the sale side paid more than was necessary, field,* that 
a suit for reimbursement for e\cw raid by the plaintiff, which had been 

1. Kabin Kfijhru B^se, v. Momnohin Bose, 7 Cal. 573 s 9 C. L. R. 

4 182. 

2. KadJui M<xdhu!> JYimmrn. v. Siiju fum* Sen, 26 Cal, 826, 

y Satafdt A v t v. hum AH, A. 1, 1\ 1918 Cal. 4- 4 6 ' 45 CaL 691 : 

22 C. W. N. Ml : M I* C. 30 : 27 i\ L. I (>07. 
f Thahtrsa, v. Behais. A. 1. B- 19: j Nag. 301 ; 73 1. C. 177 
7 N. 1. h 20!. 

5. Akbar tlusmtn Ghtiuthmtr, v. S/mlnmdwdt Begum NWA. 1, k. 

1924 Oudh J02 ; 27 O. C. 56 . 11 C. I . I 82 : S3 !. C. 854. 

6. Mattie Birr-, v. Afifrflifl", \ I, R. 1923 Oudh 625 : 85 1 0,549. 
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credited to the defendants, was run a suit for contribution facing under 
the Provincial Causes Court Act, and Sch „ Art. 41, but in fact/ a suit to' 
recover money under the provisions of either S. 72 or $ 70 of the Indian 
Contract Act. Contribution has been defined as signifying payment bf 
each of the parties in respect of his share in any common liability. Arif' 
excess payment made by one co-sharer on behalf of the other co*sharer 
was clearly a payment lawfully made, and nor intended to be macR 
gratuitously, oi which the benefit wa-r enjoyed by the other avsharer/ 
who is, therefore, bound under S* 70 of the Indian ‘Contract' Act to 
make compensation. Tins case U similar to that deckled by a bull Bench 
of the Allahabad High Court.* 

A payment of arrears of rent made by a co-sharer in fraud of the 
other co^sharers In order to induce the landlord to resettle the tenure 
with himself alone is not "lawfully” made within the meaning of S- 70 
and the co-sharer cannot recover contribution and if it is found that te 
was gratuitous and voluntary, the co-sharer cannot invoke the aid of 
sections 43. 69 and 70 of the Contract Act.* 

S obtained a priority certificate from Executive Engineer for some 
wagons of coal as he was unable ro get coal for supply of bricks to 
Government. S sent an order for coal and made the consignor enter 
the Executive Engineer as the consignee. According to the terms of the 
agreement of obtaining priority certificate S was liable to pay freight 
on the coal. He cook the wagons of coal but did not pay the freight. 
The railway Company recovered the freight from the Secretary of State 
and the Secretary of State brought the .v.iit against S for the amount ofche 
freight. Held,* that the S'.xrcMry of State could be said to have lawfully 
paid the money for S and as S enjoyed the benefit thereof and the 
Secretary of State did not intend to pay the money gratuitously, S. 70 
covered the case and S must pay the amount of freight. 

The term “lawful" no doubt has a wider meaning than the term 
“legal", “Legal” is what is in conformity with the letter or rules of law as. 
administered in the Courts ; “lawful" is what is in conformity with ( or 
frequently not opposed to ) the principle or spirit of the law whether 
moral or judicial. In ascertaining whether an act is “lawfully" done for 
another, the test to be applied should be, as was laid down in the case of 
Chedi* vi:„ whether the person so acting held such a position to the 
other ai either directly to create or by implication reasonably to justify 
the interference that by the act done for the other person he was 

J, Nath Prasad, v. Bai/nath, 3 All . 66 IF. B,) 

2. SarojRanion Sinfid, v. Jay D.trga Diul, A L R. 1927 Cal 56: 

44CL. J. 263 : 98 I.C, 845, 

3. Secretory of State, v. Sobha Ram, A. I. R. 1929 Lah. 737; 

II L. L I. 435 : 127 LC 146. 

4. Chedi Lai, v. Bhagwan Das , U AU. 234 : (1839) A. W. N. 61 
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tnUtfcd toHook for compensation for it to the poton for whom fc *•* 
done ft is observed at p, 244 oil t All chat any ocher view of the hm 
would amour* to raying that the effect of S. 70 »to enable a total 
stranger, without any txpmi or implied requett on behalf of a debtor 
to put hfmsdf into the shoes of the creditor by the simple fact of 
paying the debts due by such debtor. The section could not haw 
been intended to Involve such a result. This is the proper test to 
apply in Interpreting the term ‘lawfully’ in S. 70. The Privy Council 
in the case erf Rant Tkhul remarks at p* 143 of 21. A. s ‘'—it is not 
in every esse in which s man has benefited by the money of another, that 
an obligation to repay that money arises. The question is not to be 
determined by nice considerations of what may be fair or proper 
according to the highest morality. To support such a suit there must 
be an obligation, express or implied, to repay. It is well-fettled that 
these is no such obligation in the case of a voluntary payment of A of B's 
debt". In the case of Surfutnd ,* It is observed at p. 7 of 38 Cal • "The 
terms of S. 70 are unquestionably wide, but applied with discretion they 
enable the Courts to do substantial justice in cases where it would be 
difficult to Impute to the persons concerned relations actually created by 
contract' It is* however, especially incumbent on final Courts of fact to 
be guarded and circumspect in their conclusions and not to countenance 
acts or payments that are really officious”. In the same esse it is remarked 
at p. It t "...notwithstanding the apparent generality of the language of 
S. 70, H seems reasonable to presume that it was not the intention of the 
legislature that this section should be invoked when relief might be 
obtained under any other section of the Act". In a Bombay case.* 
where the Chief of a State had paid cess to Government and had 
thereafter sought to recover it from the holders of the village, this Court 
hefd that foe Chief had such an interest in the village as would entitle 
him to pay the teas to Government if there was any danger of forfeiture 
in consequence of non-payment by the holders of the village. In such 
i case foe Court held S 6®, Contract Acr t would enable him to sue for 
reimbursement; but it did not appear that any such emergency had 
•risen or was likely to arise. The Court expressed the opinion that S. 
70* Contract Act, had r»o application, for it could not be said that the 
Chief had lawfully' made payments for the holders of the village as he 
Had no authority from them and was under no obligation to pay.* 

I. Ram TuhiilSingh, v, Bisrswar Ln(! Sahoo, 2 1. A 131 t 23 W. R. 

305: 3bar.477 if. Cl 

i. Suchand Ghasa?, v. Rotation Mariana, 38 Cal. I : 12 C 1.. ). 

566 : 61 C.8IC . 14 C.W. N. 945. 

3. Uotdhan Lai, v. Datbar Shti SutcginaUji, 25 Bom. 504 4 Bom. L. j. 

4 Pu*Jabat Bhiiasa, v. Bhagvmdat Ktsandas, A. I. R. 1919 Bom. 

89 : 3t F. L R. 88; 53 Bom. 30 >: 117 I. C. 5W. 
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LfeUltf of certain persons to restore tale proceeds of a deem 
subsrnurnriy set aside was discharged by another person and die latter 
did the act lawfully and did not intend to do it gratuitously. Held, 1 that 
he is entitled to compensation from the persons l i able who ap p r o priate 
money under the decree set aside. 

After f o l low in g these twodeeMons*'* it is hdd diet where a p erson 
continued to be recorded as lambatdar in spite of his having sold his 
property, and on citation being issued to him by the Revenue authorities 
pays the revenue, he can recover the sum so paid from his vendee, for 
he revenue cannot be said to be paid gratuitously by him. His suit, 
however, will not He to the Revenue Court either under S. 159 or 160, 
Agra Tenancy Act, 1901 but in the Court of Small Causes for recovery 
of the sum.* 

The defendant passed a tale deed in favour of the plaintiff of tome 
property which had been mortgaged, keeping the plaintiff away from the 
knowledge as to the mortgage. The plaintiff then redeemed the property 
and aued die defendant for the amount of redemption. Held * after 
referring to the following decisions®' 7 that by reason of the sale deed 
pasted by the defendant in favour of the plaintiff, the latter stood in such 
• relation to the former as to justify the inference that he would be 
entitled to recover back the amount paid, and the payment made by the 
plaintiff was a lawful payment within the meaning of S. 70. The 
plaintiff is, therefore, entitled to recover the amount from the defendant 
if his claim is within time- It it not every payment which is made for the 
benefit of another that the person making the payment to entitled to 
recover it by suit. In rhe case of Pwniahhai* it was held that In 

1. Mefidi AH Khan. v. Ch unni Lai, A. 1. R. 1929 All. 8341 1929 

A. L. J. 902 = 119 I. C. 81- 

7. Tulsa Kuat, v. J age war Prasad, 28 All. 563 : J A. L 1. .372 ■ 

(1906) A. W.N. 114. 

i. Nath Prasad, v. Baifnath. 3 All. 66 fh B.) 

4. PMpal, v. Lai Madho Ram. A I R. 19’0 AIL *02 : 5! A tt. 897 s 

1171. C. 107: 1929 A 1. I 1081 : II L. R. A. Rev. 39: 

14 R- P 36. 

5 Raghunath Aba /i tv aghodkar, v, Luhanu Vtthoba Shot. A. 1. R. 

1931 Bom. 39 : 32 B l. R. 1376 * 1281. C. 907. 

6. Serafai Alt. v. hsan All, A. 1. R. 1918 Cal. 4*6 t 22 C W. N. 

347 : 27 C. L. J. 607.45 Cal. 691 : 42 I. C. 30. 

7- Janki Prasad Singh, v, Baldeo Prasad, 30 All. 167 s 5 A. L. J. 

163 : (1908) A. W. N 5B. 

8. Punfabhai, v. Bhagwan Das, A. I. R. 1929 Bora. 89: 1171. C 

518 : 53 Bom 309. 



mi 


LAWFULLY OOit ANTTHINC/L 


i Ch.V 


ascertaining whether an act H lawfully done within the purview of S. 70. 
Contract Act, it must be ascertained whether the person so acting held 
such a position to the other as defter directly to create or by implication 
reasonably to justify the inference that by the act done for the other 
person lie was entitled to look for compensation for it to the person for 
whom it was done. In the case of Ram T$*hui' it was held by the Privy 
Council at p. 143 of 2 1 A. : “It is not in every case in which a man has 
benefited by the maney of another that an obligation to repay that money 
arises. The question is not to he deterrnind by nice considerations of 
what may be fair or proper according to the highest morality, To 
support such a suit there must be an obligation, express or implied to 
repay/' 

A village Sanitation Panchavac having control and administration of 
consirvency in the local area, which though ordinarily entitled to levy 
a latrine cess, rendered latrine services to certain persons at their own 
request and subsequently charged them for the same. HeW,* that It is 
entitled to recover the amount charged under S. 70 as the services 
rendered are services lawfully rendered. 

The relation under S. 70 is created by the fact that one person 
lawfully does some thing for another or delivers anything to him and by 
the fact that the other person enjoys the benefit thereof, and when this 
relation arises, the liability to make compensation or to restore the thing 
delivered arises as a statutory liability not arising out of contract. The 
observation in the case of Ghedi La?, is as follows : “I presume that the 
Legislature intended something when it used the word ‘lawful* and that 
it had In contemplation cases in which a person held such a relation 
to another as either directly to create or by implication reasonably to 
justify an inference that by some act done for another person the party 
doing the act was entitled to look for compensation for tr to rhe person 
for whom it was done/' This observation has been relied upon, 
especially as It was cited and apparently followed in the case of Pwn/iifcji.* 
But «hc observation throws no light on the subject. It reads into the 
word “lawfully" the existence of a relation before the act was done, vb M 

such a relation as either—(t) directly creates, or f2) by implication 

reasonably Justifies the inference that by doing some act, the 
plaintiff Is entitled to look for compensation to the defendant But the 

1. Ram Tuhwt Singh, v. Bisauat lall Sahoo, (1875) 2 1. A. 131 - 

23 W. R. 305 : 15 Bcng. 1. R. 208 : 3 Sar. 477 (P. C.) 

2. Nathmal, w Sanitation Panchayat Committee, Bramhapuri, A. 1. R, 

1935 Nag. 242: 160 1 C 301- 

X Chedi Lal v. Bhagwan Das , 11 AIL 234 (243): 1889 A. W. NL 
67. 

4 Punjabm. v. Rhagwandus. A. L R. 1929 Bom. 89; 117 J. C. 
518 ‘ 53 Bom. 309 : 31 Bom. L. R. 88. 
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very purpose of the section is to lay down In what circumstances such a 
relation must be taken to exist, viz., in what circumstances the plaintiff 
may claim that his act has directly or reasonably justified the inference 
that he is entitled to compensation. In the result, the aforesaid 
observation may be read in two ways. It is harmless it It is taken to 
mean that in certain circumstances the plaintiff is entitled to 
compensation—and that the circumstances must be taken from the 
section—that in the circumstances stated in the section (under three 
heads). It may be assumed, unless the contrary is proved, that the one 
person held such a relation to the other as cither directly to create, or by 
implication reasonably to Justify, the inference that for the act done, the 
first named person was entitled to look for compensation to the person 
for whom the act was done. But, in fact, giving to the word “lawfully” 
the significance as observed In the case of Chcdi La!,* tenders the 
section tautedogous and! futile ; for according to the suggested 
interpretation, the section provides that where a person holds such a 
relation to another as to create or justify an inference that by some act 
done by him for another person compensation is payable, in such a case 
it he does some act, compensation shall be payable to him, vi:, where 
compensation is payable, it shall be payable, "The aforesaid observations 
will, on the other hand, be misleading it under guise ot giving a meaning 
to the word * lawfully" the Court proceeds to determine, according to its 
own light and inclination, and not according to the terms of S. 70, 
whether the plaintiff already stood, before doing the act, in such relation 
that he became entitled to compensation. What the section docs is 
to direct the Court to consider the plaintiff to be entitled to compen¬ 
sation where the relation hid down in the section hss arisen, The section 
docs not empower the Court under guise of interpreting the harmless, 
necessary word “lawfully” (which occurs in the course of one of 
three considerations laid down in the section) to determine according 
to the Court's own notions of justice what relations must entitle the 
plaintiff to compensation, and tnen say that of those relations do not 
exist, b- 70 docs not conic into operation ; the section does not cutpouar 
the Court to hold that no act shall be deemed to be lawful unless 
compensation Is (according to the Court’s own notions) due for doing it. 
If the word "lawfully* is given its usual ordinarily understood meaning, 
there is no doubt that the acts, for doing which compensation it claimed, 
were done lawfully. 

It has been held in a series of cases that a person seeking to recover 
on the basis of $. 70, Contract Act, must have acted bonaftde. U he had^ 

I. 'chcMLal All. 234 (243) : 1889 A. W. N. 67. 

7. Ptilhmjct Eduljcc 6 1 Suns, v. hmawla City Municipality, A. 1* R. 
1937 Bom. 417 ; 39 B. L. R. 835: l?i I. C\ 660 11 L R. 1937 
Bom* 78?. 
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made a payment of money which had benefited another, he cannot 
recover ft from the hitter, if he had made the payment malafidt— cey with 
die object of creating evidence of tide. Those decisions are eapready 
baaed upon die construction of the word "lawfully" used in that 
section. That word, however, does not occur In R. 69. Some 
of the decisions of the Madras High Court which are reviewed In 
this case 1 have held that mala fidet on the pan of the plaintiff would 
dbwntide him to relief even when his claim is based on S. 69. Contract 
Act.* 

There are a number of cases which hold that by the use of the word 
'lawfully 1 the Legislature had in contemplation caaea in which a person 
held such a relation to another as either directly to create ot reasonably to 
Justify the inference that by some act done for another person the person 
doing the set was entitled to look for compensation to the person for whom 
It waa done. No doubt, the word ‘lawfully* as used in this section is of 
the very eaacnce of the section, and, in every case, it is to be found out 
whether the person making a payment had any lawful interest in making 
It. The payment, in chia case, was not made by the plaintiff fraudulently 
or dlrhoocttly, though that was the view propounded here by stating 
that the plaintiff was trying to steal a march over the other creditors by 
making this payment. It is difficult to appreciate this contention. AH 
that is to be considered in arriving at a decision whether it 
was done lawfully or not is to see whether the person making the 
payment had any lawful interest in making it at the time when the 
payment was made. The plaintiff had a charge on the property on that 
date and bona fide believed that it was necessary for her to save the 
charged property from being sold in order that it may remain intact for 
satisfaction of the debts for which it was charged. Enforcement of a 
charge and a mortgage practically stand on the tame footing. The case 
falls under S. 70 as welt and the plaintiff is entitled to recover the 
amount paid by her. 

3. "For another person"The Madras High Court's view as to 
what the phrase "for another person" means is more strict than the 
view taken in Calcutta set out in the cases of 5wchand.* and KanyaL* 

1. Nanduti Satadamba, v. Parakala Pattabhhamayya, A. 1. R. 1931 

Mad. 207 i 1291. C. 463 ; 53 Mad. 952 i 60 M. L. ]. 13. 

2. Joy CHffid Scragi, v. Dole Gobmda Oas, A. 1. R. 1944 Cal. 272 • 

48 C. W. N. 454 : 79 C. L J. 59. 

3. Bhaghathi Babi, v. Dfgatnber Ambadus Subnis, A. 1. R. 194$ Nag. 

179:1. L. R 1945 Nag. 247 s 1945 N. L J. 98. 

4. Stthond Ghoul, v. Boioram Mardana, 38 Cal 1 : 12 C. L J. 566 • 

61.C.810; 14 C. W. N. 945. 

5. Konya! Chandra, v. Gopi Nath Pal. A. 1. R, 1920 CaL 1002 f2): 

68I.C 104: 24 C. W.N. 1068. 
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The narrowest interpretation k given in the cate of VIwmoAo.' where 
it means th*t but for the editme of chat other** tneeraat the pay me nt 
would not have been made. In the case of Anudayappa* the phreae h 
taken to mean “taking hto place a* the doer”. The Interpretation put on 
die phrase In these owes is narrower than in the case of Kriihaachaaiaa* 
where It is generally stated that if a party pays in his own interes t, he 
will not ordinarily be held to have made die pay ment for another, but 
whether he did so or not is a question of fact in each case. Certainly 
die mere fact, that another can benefit Is not sufficient to establish that 
the act was done for his benefit. It is sufficient to say here that there 
is no fact in the evidence going to show that the sale or dominant motive 
for the plaintiff’s payment was to save the defendant's pro per ty and, 
therefore, die payment cannot be fairly said to have been made for the 
defendant- The word ‘lawfully* cannot be regarded at synonymous with 
‘bona fide * as la suggested in the case of Avudayapfta.* It cannot be 
considered that what has been done contrary to the spirit of the law or to 
public policy may nevertheless be done lawfully if it was done bma fit. 
In the Madras Presidency the purchaser of a p roperty subsequent to the 
Court sale cannot properly apply under O. Zl, r. 89 C. P. Code to have 
the sale set aside upon payment of the decretal amount, auch application 
is not lawful and the mere fact that the Court entertained it does not 
make a payment made thereunder a "lawful payment”. 4 

4. "Not intending to do so gratuitously” s—The plaintiff sues to 
recover from his clients R*. 82-8-5, balance of the “regular feet” 
as remuneration for his services as defendants’ vakil in a certain auk. 
There was no agreement in writing made between the parties. It 
is, however, stated in the judgment that defendants* agent promised 
plaintiff the “regular fee", 1. e, the fee prescribed by the High Court as 
payable to one party by the adverse party. Held,* that It is urged that 
the lower Court declined a jurisdiction vested in him by law since the 
Legal Practitioners' Act does not prevent the practitioner recovering a fee 
from his client when no agreement in writing is made. The plaintiff 
bases his suit upon S. 70 as it was never intended that the service should 
be tendered gratuitously. The plaint does not show that the cause of 

1. Vinvanadha Vijia Kumata Kangaroo, v. R. G. Onr, A. I. R. 1919 

Mad. 1145.451. C. 786. 

2. Avudayappa PlUai, v. Thandavataya PiUai, A. I. R. 1928 Mad. 

320 : 27 M. L. W. 406: 111 L C. 513. 

3. Kriehnachandra Deo Guns, v. S rMvata Charyalu, A. L R. 1915 

Mad. 95 : 14 M. L. T. 20: 38 Mad. 235.25 M. LJ.433: 
261. C 445 > (1914) M. W. N. 99. 

4. GmapaAi Bhaua, v. Sarnia Sedu Bean', A. I. R. 1930 Mid. 6441 

126 L C. 733. 

5. Rama, v. Kunji, (1886) 9 Mad. 375. 

F.—176. 
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ictkm to totted on in oral agreement to pay the “regular fees*'. Nothing 
to Mid about any agreement at all; the suit, as framed* to for work and 
labour done* and may be brought under S. 70. It may be* however, 
that* at the hearing, the plaintiff set up an oral agreement to pay the 
regular feet. The fees fixed by the High Court under S. 27 of the 
Legal Practitioners* Act relate only to fees payable by one party in 
respect of the feea of hto adversary’s advocate, and not to the fees 
payable between a pleader and his own client; sections 28 and 30 would 
appear to refer to agreements to pay more than such fees. The 
lower Court has jurisdiction to hear the suit, and must determine on 
the evidence whether the amount claimed to fair and reasonable. 

The plaintiff filed a suit in the Small Cause Court for Rs. 400 
executed by the present appellant. That pronote was required 

according to the Amendment of the Stamp Act to be stamped with a 
2 annas stamp, but through inadvertence or ignorance was stamped 
with one anna only. This defect in the stamp was noticed by the 
plaintiff at the time of filing the suit and he, therefore, inserted a 
clause in the plaint that it is likely to be held that the ptonote to 
inadmissible in evidence and cannot serve as a basis for the suit and 
that he, therefore, claims to recover the money not on its own 
basis as a contract containing an unconditional promise to pay, but 
in the alternative on the basis of the negotiations thar preceded it, 
together with intcret ats Re 1 p. c. per month The defendant 
naturally took the plea of the pronote not being admissible in evidence 
and raised the contention that plaintiff cannot also sue for money in 
the alternative. Held, 1 thnt as the decision In Golruida.** is in consonance 
with justice and equity, the plaintiff was rightly allowed by 
the Court below to tall back on the original transaction and to 
recover hto money on its basis when it was found or conceded that 
the document or instrument which the applicant (defendant) gave to 
the non-applicant (plaintiff) was ineffective to establish any contractual 
relation of debtor and creditor between them so as to serve as basis for 
a suit in a Court of law. The document styled as a pronote remained 
incomplete ao to say for want of insufficient stamp duty by the 
default of the applicant, it being hto legal duty under S 29 of the 
Stamp Act to pay the necessary stamp duty thereon- He cannot 
be allowed to profit by hto ow n breach of a legal duty or derive any 
undue advantage by being permitted to swallow the money he got on 
the faith of such an invalid instrument. Although S. 91 and S. 92 
of the Evidence Act prohibit any secondary evidence of the terms of 
a written contract they do not exclude proof of statement of a fact 

U Vdaram Mangnimm, v, laxman Marwari . A. L R. 1927 Nag. 

241 : 10 N, L J. 45 ; 104 I. C 470. 

2. Gobdifls, v. Pat<tmanmi t 6 N. L K 125 : 8 I* G 281. 
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recited thereto : refer to the case erf Labing* in support of the view 
taken. It, therefore, follows that although the instrument is not 
admissible to prove the specific term of the contract embodied 
therein, it could be used as a mere acknowledgment or statement 
containing defendant’s admission of receipt of money and of his own 
liability therefor to the person from whom he took it. For such a 
purpose a stamp of one anna was sufficient. The Instrument might be 
read as if it did not contain any such promise or undertaking to pay. 
S. 70 of the Contract Act also makes it cleat that the defendant must 
compensate the person whose non-gratuitous act has benefited him. 
The instrument of pronote failing to take effect as such, the creditor 
could certainly treat the contract as non-existent and ask for refund of 
consideration on the ground that It failed. In this view of the case also 
the decision sought to be revised seems to be in accordance with law and 
cannot be set aside. 

In the present case by a letter the contractor was asked to carry on 
the work and assurance was given that it was the policy of the railway 
Company to see that the contractors get a certain amount of profit. 
Thus, where the railway Company has got the benefit of the work of 
the contractor and the contractor did not do the work gratuitously in 
the absence of any settlement of the rates, the contractors are entitled to 
get reasonable rates or market rate*. If one has expressly or impliedly 
requested another to render him a service without specifying any 
remuneration, but the circumstances of the request imply that the service 
is to be paid for, the law will imply a promise to pay quantum meruit, 
i. e., so much as the party doing the service has deserved or as it is 
normally said a reasonable sum. * 

5. "Enjoys the benefit thereoP ;—A, a tenant used Government 
water without permission and without paying any water rate. His 
landlord, B paid the water rare and brought the present suit to 
recover it from A on the ground that he had been benefited 
by the payment. Held,* that A was not liable. The only act 
which the plaintiff did was the making of the payment to the 
Government, By it the defendant* did not benefit. For if It had not 
been made, the only consequence would have been a sale, by which they 
would not have suffered# of the proprietary interest of the plaintiff who 
alone was liable. Refer to this case 4 in this connection. A thus did not 
benefit by the payment. 

I. Lolsing, v. Choi cron, (1902) 15 (J. P. L. R. 24. 

L Bengal Nagpur Ry. Co, Ltd, v. Rutianfi R amft, A. I. R. 1935 Cal. 
347 : 62 CaL 175 : 60 C. L. J« 424: 156 L C. 643. 

3. District Board* Taniort>v « Ramalinga Thevan , A* L R. 1914 Mad. 
20 (2): 22 I. C 34; 1914 M. W. N. 66. 

4» Kooilmga Setts* Rtycr* v. Sahasranama Iyer* 9 L C, 643 ; 34 Mad. 

520. 
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In the ease of yiagomhoP It has been held that S. 70, Contract Act 
to baaed upon the English lane aa laid down In the caae of Lomptcigh* and 
that a parson can be add to enjoy a benefit under this section only by 
acrajirlm the benefit when he has the option of declining or accepting, 
fa toms'scaring the law there does not teem to be any departure from 
what waa laid down la the case of Damodara. • In that caae it to distinctly 
stat ed that at a general rule a man cannot be made liable for good 
sendees rendered under circumstances giving him no option of declining 
or ac c e p ti n g, end that then can be little doubt that the statement of the 
law in S. 70 to derived from the notes to Lomptsigh* and that that to 
the lew which the Courts in India have to apply. Of the two learned 
Judges who deckled this ease 4 one said that he would go somewhat 
farther than yogambal 1 ami expressed an opinion that S. 70 does not 
warrant the view that the defendant must have an option of declining 
the benefit, if that means that before the benefit is conferred he must be 
given the choice of accepting or declining it Certainly there to no law 
that the acceptance must precede the conferring of the benefit and there 
la nothing In the judgment in Yosiambal’t caae 1 to auggest it. In fact the 
use of the word '‘adopt" implies that the acceptance follows the deed* 
The ocher teemed Judge dissented from the observations In yogombal’s 
caae 1 which tended to restrict “the beneficent provisions" of S. 70 and 
Co interpret them in the light of the English law. He further observed 
that the decision in Damodara** case* did not favour such restrictions and 
that it was stated in Yogambai't case 1 that the decision In Damodata’t 
caae* Was opposed to the decision of the Privy Council* But the words 
used at p, 91 of 18 Mad. in Damodara's case* Indicate that the Chief 
/usdIce and Shephard, J., took the same view which was expressed in 
ocher words later by Sankaran Natr, ]., in Yotambal’s case. 1 Sanksran 
Natof J., agreed with these observations of Spencer, J>, a nd proposed to 
add only a few words 1 ! n A person should not be made liable to pay for a 
benefit conferred on him without his knowledge or content, and without 
giving on option of declining to accept the benefit. The cases that differ 
from yogembal's cate 1 ignore this principle. Take Ulus. 1, S 70* Contract 

1. Yogambal Boyce Ammani A mmol, v Noma PM «' Marokayor, 

55 Mad, 15 : 6 M. L T. 162 :3 I. C. 110: 19 M. L J. 489. 

2. LnmptdgH, v. Braitkwait, 1 Sm. L C. 141: Hob. 105: Moore 

866: Brown &. Gold. 7. 

3. Damodara Mudaliar, v. Secretory of State, 4 M. L J. 205* 18 Mad. 

88 . 

4» Qafapathl Krisma Chandra Deo, v. Sri n i vas a CJtatht, A. L R. 
1915 Mad. 95* 201 C. 445 1 25 M.L.J. 453:38 Mad. 235: 
14 M. L T. 20 1914 M. W. N. 99. 

5i Abdul Wahid Khan, v. Sh abdta Bftf, (1901) A, C. 240:70 L.J. K.B. 
662: 84LT. 777. 
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Act. tf A saves B’t property from fire, U is unjust to make B pay the coat 
Incurred by A la saving the property, if in his opinion it is not worth his 
while to pty that amount to secure that property. The property may be of 
less value. He may not be able to raise the money. The imposition of the 
liability on him might result not only in his losing his property which has 
been saved, but also in losing other property as well This Is not right. On 
the other hand, there is no injustice in telling B that, but for A’s act in 
saving his property he would have lost it and, therefore, he cannot have 
it tf he does not choose to pay A the costs Incurred by him. If, therefore, 
he uses the property which but for A would not hsve existed, he 
unconsciously accept the benefit of A's act and muat pay for it. But 
where he reapa the benefit in circumstances which do not show any 
election on his part, he is not bound to pay for it. In the present 
case, if no water would have flowed down the stream but for the 
construction of the bund by R, and the Government and their ryot* use 
the water which is due solely to it, they must compensate R, but 
if water would have flowed even without R*s bund, and the 
Government and their ryots in using the customary water had to 
take also willy-nilly the additional volume of water that came down 
on account of the bund, they are not bound to compensate R for the 
additional water. If R by some mechanical contrivance otherwise 
enables the Government and the ryots to use water aa they were doing 
before without being under the necessity of taking the additional water 
and they utilize the same, the case perhaps might be different. It 
is unnecessary to express any opinion on this point. The right of 
person to get rid of his obligation by restoring the thing delivered 
to him supports this view. 1 

In the yogambal’t case,* it is laid down : “in order to enable a 
party to recover money paid by him from another under S. 70, 
Contract Act, it is necessary that the party sought to be made liable 
must not only have benefited by the payment but must also have 
had the opportunity of accepting or rejecting such benefit. Where 
no such option is left to him and the circumstances do not show that 
he intended to take such benefits, he cannot be said to have ‘enjoyed 
such benefit’ wlthing the mesnln of the section’’. It to pointed out, 
however, that this observation has been dissented from in this esse.* 

Rovu Venkata Kumaramahipalhi Sutya Row Bahadur Gam Sirdar 
Rajahnumdry Sircar, Rajah of Pittaput, v. Secretary of State, A.LR. 
1915 Mad. 428 t 25 L C. 783 : 16 M. L T. 375. 

yogambal Boyee Ammoni Am mol, v. Nokia PiUm Marakajat, 
33 Mad. 15.-6M.L.T. 162*31.(2, 110119 M. L. J. 469. 

Gqj apathi Krtotna Chandra Deo Gam, v. SrMuata Ghartu, A. L R. 
1915 Mad. 95 * 20 L C. 445 * 25 M. L. J. 433 1 38 Mad. 235: 
14 M. L. T.20 : 1914 M. W, N.99. 
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The observation in that cue: “I do not think It can be held under 
S. 70, Contract Act, that the defendant must have an option of 
declining the benefit If that means that before the benefit is conferred 
he must be given the ehoice of accepting ot declining it", does not 
amount to an expression of dissent as the above observations do not 
in fact lay down the rule that opportunity must be given before the 
benefit is conferred. 

One A obtained a mortgage decree against defendant 1 and, in 
execution, applied for sale of the mortgaged property. Defendant 2d 
who held a simple money decree against defendant 1, meanwhile 
brought the property to sale in execution of his decree and purchased 
it himself. About 2 years afterwards, the property was again put up 
for sale by the Collector at the instance of the mortgagee. Defendant 
1 borrowed R*. 2,463 from plaintiff, paid off the mortgage amount and 
averted the aale. He then executed a sale deed of the property to the 
plaintiff for the consideration already advanced, plus Rs, 1,500 which 
he had received from the plaintiff from time to time. The plaintiff, 
who wu already In possession under a ten years' lease from defendant 
1, was ejected by defendant 2 In a suit filed by him for recovery of 
possession. Plaintiff brought the present suit for recovery of Rs 4,000, 
the consideration for the sale deed, from defendant and prayed that 
Ra. 2,463 thereof, which was applied in discharge of the mortgage, be 
recovered from defendant 2 personally and by sale of the mortgaged 
land. The lower Court decreed all but a small portion of the claim 
against defendant 1, and dismissed the claim against the second, 
holding that defendant 1 had no saleable interest in the land when he 
conveyed it to the plaintiff. On appeal to the High Court, it was 
urged for the plaintiff that defendant 2 was liable under S. 70, 
Contract Act, or in the alternative, by virtue of plaintiff’s being 
subrogated to the rights of the original mortgagee. Held,* that the 
plaintiff was not entitled to compensation under S. 70, Contract 
Act, as the payment was not made by him to benefit defendant 2, nor 
wlrh hi* knowledge or consent. 

The suit was s suit for possession brought by the plaintiff as the 
assignee of a lease granted by the defendant in 1891, and the suit 
was principally brought against the contesting defendant who had 
obtained a lease from the same lessor In 1889, his property adjoining 

the property let out to the plaintiffs predecesaor-in-title, The 

1. Palaniappa Chetty, v. Rangachariar, A. I. R. 1915 Mad. 870 - 

281. C- 697, 

2. Tdngya Fata, v. Trimbak Dag a, A. I. R. 1916 Bom. 302 : 35 I C. 
794 : 40 Bom. 646 s 18 B. L. R. 700. 
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lower Court came to the conclusion that the defendant was 
acting In good faith when he encroached upon and cleared the lands of 
the plaintiff and that he had done so in the belief that the property wt» 
included in hia share and that was partly, if not. largely, due to the 
failure of the plaintiff or his predecessor to fulfil one of the terms of the 
lease which was granted to him, namely, that the boundaries should be 
demarcated between the plaintiff’s predecessors and the defendant. Held/ 
that it cannot be suggested in the present case that the clearing of the 
jungle was not done lawfully, It is quite clear that the defendant did not 
intend to do so gratuitously. The evidence also shows that the 
plaintiff has enjoyed the benefit of the money laid Out by the defendant 
in clearing the jungle and making the land fit for cultivation* The case 
clearly comes within the terms of S. 70. The difference between S, 51 
T. P. Act, and S. 70, Contract Act, is that in cases coming under 
S. 51, T. P. Act, and under the rule laid down in the case of fiamsden,* 
the defendant gets a charge on the property but in cases unde' c 7p. 
Contract Act, the plaintiff is bound to make compensation to tn<- 
defendant for the amount spent ; and, therefore, the decree in this case 
instead of declaring a charge in favour of the defendant should declare 
that the plaintiff is entitled to recover possession upon payment of the 
amount that was found to be due to the defendant. The defendant is, 
entitled to recover the money which he has laid out in improving and 
rendering fit for cultivation the land of the plaintiff. 

One of several judgment-debtors paid off the whole of the decree. 
Held* that his right to recover compensation from the other 
jiHgmcnt-debtors, whether he was interested in the properrv or not, 
accrues also under S. 70, inasmuch as the o’Ser judgment-debtors 
enjoyed the benefit of the payment ^ nich was not obviously meant 
to be gratuitous. 

H and R were tenants of an estate in the proportion of 2/3 and 
1 / 3 ; to save the estate R satisfied a rent decree by paying the amounr 
due for the entire estate and brought the present suit against H to 
recover from him his share of the amount awarded by the decree. 
Held, 1 2 3 4 that as the payment by R was not a voluntary payment and 

1. Bhupendra Kumar ChakravaHy, v. Pyari Mohan Roy, A. I, R. I9jg 

Cal. 629 s 40 L C. 464. 

2. R amsden, v. Dyson , (1866) 1 H. L 129. 

3. Sakai Singh, v. Chanderdip Lai , A I. R. 1919 Pat 10 : 49 l. C. 

627. 

Han Prasad R<tt Chowdhury, v. Rama Prasad Rat Chowdhury 
A U R. 1920 Cal. 657 : 60 1. C, 414. 
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if H had benefited bv the payment he wee bound to reimburse R 
on die principle laid down in S. 70 Contract Act. 

A Hindu widow had to pay up the debts of her husband out of 
hit asters inherited by her. She conferred benefit upon estate by 
getting her relation to pay it up. Held, 1 that the heir on the remarriage 
of the widow was bound to repay out of the estate where the widow 
had elected to accept the benefit. 

A landlord had a decree for arrears of rent against a tenant who 
carried on a printing press In the premises. A receiver was 
appointed In the course of the execution of the decree and was directed 
by the Court in presence of all parties to sell the press 
for the best price obtained and meanwhile, to keep it running as a 
going concern and to pay the rent due to the landlord. Another 
person held s mortgage on the stock-in-trade of the press. Though 
not a party to the landlord's suit, he became aware of the 
appointment of a receiver and applied to the Court that the receiver 
appointed in the suit for rent should be appointed receiver in his 
own mortgage suit and opposed the removal of the press from the 
landlord's premises and atked that the defendant should be restrained 
by an injunction from removing it. Held,* that he acquiesced in the 
housing of the property in the landlord’s premises and In the 
employment of a receiver to preserve the property and he took the 
benefit of its being preserved- He could not afterwards claim to 
have the properties, without paying any rent and his claim to the 
proceeds of the mortgaged property could not be given precedence 
over the landlord’s claim for rent for the period during which the 
property was in the Court’s management and over the claim of the 
receiver for his remuneration and expenses of management. When 
property is placed in enstodia legis, by the appointment of a receiver, 
all the orders passed by the Court for the management of such 
property will be binding on all persons who, if not actual parties to 
the suit, have so conducted themselves, either with regard to litigation, 
or with regard to the management of the property, under the directions 
of the Court as, to make themselves virtually or constructively 
parties to the suit, or have otherwise submitted to such management 
by the Court- It was observed further that if in pursuance of the order 
of the Court appointing him, a receiver mortgages the property for raising 
a fund to defray the cost of hts management, that mortgage would take 
precedence over an earlier mortgage. 


1. Sunday, v- Bhopal A. I. R-1925 Nag. 19 : 7 N. L. J. 167 : 82 L C. 

586. 

2. K. Rajagopalacharh v. M- Jamal Ayisha BiR A, 1. R. 1925 Mad. 

571; 21 M. L W. 3« : 90 I C. 337. 
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A common channel irrigated the lands of the plaintiff and the 
defendant* The plaintiff repaired the channel after informing the defendant 
and the defendant was benefited by the repair The plaintiff did not 
intend to bear all the expenses himself biddy* that both die Courts below 
have followed this case' 4 and all the circumstances needed for die 
application of S* 70 of the Contract Act have been found so exist 
in the present case and, therefore, the defendant was bound to contribute 
cowards the repairs. 

The most serious thing sgainst the defendant is that the defendant 
had actually affirmed the award by taking benefits under it and also 
giving up certain properties according to it. Having acted in accordance 
with the award he cannot now turn round and say that the award ia 
invalid, unless he can prove that he was acting under some 
misapprehension. But there Is no such evidence. No person can 
affirm in part an award and then repudiate it in part. He must either 
accept the whole or repudiate the whole. Under that circumstance*, 
even if there had been any illegality in the sward, that has been waived 
by the conduct of the defendant. * This proposition has been dealt with 
in this case.* 

After referring to the following rulings*"’• it is held chat the 

1 Meenakshisundara Naicar, v. Ai V* R. P. Verrappa Chettiar, 

A. L R. 1927 Mad 122 : 1926 M. W. N. 4 : 92 1. C. 858. 

2. A nanta Lai, v. Jnanada Sundan, A. L R. 1930 Cal. 255 5 

50 C. L. J. 323 : 125 J. C. 290. 

3. Hurrybux Deora . v. Johurmuil Bhatorai , 33 C. W. N. 711 ; 

123 I. C. 661 ; 57 Cal. 356 ; A. I. R. 1929 Cal. 796. 

4- Damodara Mwduliar, v Secretary of State /or India, 18 Mad. 88; 

4 M. L J. 205. 

5. Jogambal Boyce Ammani Ammal, v. Naina Piilai bAarakayar, 

33 Mad. 15 : 3 I. C. 110. 

6. Sri Sri Chandra Deo , v. Srinivasachariti, A. 1. R. 1915 Mad* 95 : 

25 M. L. J. 433 ; 14 M. L. T. 20 : 1914 M. W. N* 99: 38 Mad. 

235 : 20 l. C 445. 

7. A vudayappa PiUai , v. T handavaraya Piilai, A. 1. R* 1928 Mad. 

320: 111 I. C. 513. 

8. Saptharishi Reddiar , v. Secretary of State, A* 1. R. 1915 Mad. 

1081:28 M. L.T. 384 :17 M. L. T. 234 : 2 M. L. W. 329 : 

1915 M. W. N. 256 : 28 I. C- 309. 

9. Lampleigh, v, Braithwaite , (1916)1 Sm. L. C. 160. 

10. Viswanatha Vijaya Kumara Ban garoo , V. R. O. Orr, A. L R* 

1919 Mad. 1145 : 45 I. C. 786. 

( For further references see next page ) 
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tpumloo whether whet ha* been done by "a perron" he* been done for 
•nother* penon within the meaning of S. 70 i* * quettion of fact in each 
ca*e. Under S. 7", it mum be shown that the party sought to be made 
liable muit not only have benefited but must have had the opportunity 
of accepting or rejecting the benefit- * 

A person who pays money due to a certain person, not on behalf 
of or for the benefit of another cannot recover the money from that 
other person who has not been benefited by the payment .* 0 

The plaintiff sued for contribution under S. 70, Contract Act, 
towards the cost of certain repairs which he executed to the 
tank which irrigates the wet lands. Of this wet land the plaintiff 

owns ot the whole extent 7/Sth». The petitioner in this Civil 

Revision holds 1 / 16 th share and one M also holds 1 /16th share. The 
tank Is the common property of these persons in the same 

proportions, (t had fallen out of repair, so that the supply of 
water for irrigation had diminished. The plaintiff replaced the old 
and breached bund by a new one at a cost of between Rs. 5,000 
and Rt. 6,000. A decree was given by the lower Court lor the 
amount on the grounds that the work was done for the benefit of 
plaintiff and the defendants and that the defendants did not object, 
bur enjoyed the advantages resulting from the expenditure It is 
contended that this decree is not in accordance with the law and 
that certain conditions which are necessary before a liability to 

contribute can be established hove nor been fulfilled h the first 

11. R ajah of Pittapuram, v, Stcrtiarv of State, A. 1. R. 1915 Mad. 4-8 : 

16 M. L. T. 37* ■ 25 1C. 783. 

12 . Namin f\ii. v. Appu, A. 1. R. J9i6 Mad. m : ?8 1. C. 4*6 

13. Hanndra Lai Roy, v. Hari Dasi Debt, A. 1 R. 19 }l P, (\ 6 ? 

23 l. C 617 : 41 1. A, 1 '0 : U CM. 97 1 (P C,l 

14. Sundctra A iyar, v, Ananlipiitimtinahha Ay war, A. 1. R, 19! 3 Mad. 

64 : 70 I. C. 405. 

15. Smith, v. Dmonath Muker/ee, 12 Cal 213. 

16. Sue hand Choral, v. Bala ram Mardana, 38 Cal. 1 : 6 !. C. 810. 

*7 Kedamath Minn, v. Namyanchandra, A- I. R. 1930 Cal. 344 : 

34 C W. N. 41 ; 126 1 C. 261. 

18* Bhlcoohai. v. Martha Raghuji, A. 1. R. 1917 Bom. 141 : 19 B, L R. 

650 : 41 Bom. *56: 42 L C. 9. 

19. Sampath Ayyanag.it, v. Sti CovnuLs Krishna YachandraUwari 
Bahadur, Rajah of VenhaUigiri, A. I. R 1931 Mad. >1 : 129 I. C. 
828: 33 M L. U\ 284, 

JaUshar Singh, \\ Th. Mohodcj Bax S.ngh, A- I, R* 1931 Oudh. 
242.8 0. W, N 243 . 132 L C, 78- 

( References 11 —18 are of the tost page, ) 
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pl«te f it is enough that the work should result in benefit to the 
defendant* must have been done, in part at least for hts benefit. 
In the second place the defendant must have been In a position* 
after the execution of the work, to exercise his option whether or 
not to avail himself of the benefit. Held, 1 that this case* la authority 
for the view that no presumption arise* in that work in which one 
parry is interested and which benefits another was done for that other. 
The second question, whether the defendant should have an 
opportunity of exercising his option to enjoy the benefit* was also 
discussed and the view express***! was that a person could be 
said to enjoy a benefit under S. 70 only by accepting the 
benefit when he has had the option of declining or accepting 
it. In this case* the facts of which very closely resemble chose 
of the present case, both principles arc discussed ‘The law la 
not‘\ it is siid ; “that, when a person does any act for his own benefit* 
and that incidentally benefits his neighbour or any other person, 
that neighbour or other person must pay for the extent of the 
benefit he derives from the act”. But in the present cate the 
plaint does not allege that the defendants were consulted before the 
repairs were put in hand. Considering the large preponderance of the 
plaintiffs interest it certainly lav heavily upon him to show that he 
was actuated not solely by a consideration of that interest in doing the 
work. This has not been proved and. therefore, there is no 
reason to suppose that, even if the defendants had expressly refused 
to share, he would have been deterred by that circumstance The 
plaint only states that the tank had not been properly yielding and 
that on account oi the repairs a proper yield had been secured. 
This Li borne out bv the statement of the witnesses, it seems clear, 
therefore, that the defendants^’ct land was receiving a certain supply 
before the plaintiff renewed the bund, Accordingly it cannot be found 
in the circumstances of the present case that it was open to th* 
defendant to refuse to accept the benefit, 

The language of S. 70 seems wide enough to be applicable to the 
facts of this case. The appellants lawfully discharged the mortgage debt 
on the plaintiff $ share. They clearly did not intend to do so gratuitously 
and the plaintiff enjoys the benefit of ruch discharge. The plaintiff 

1. Lakshnmanan Cheat. v„ R, \f ,A R. A R. R. M. Amnachalam 

Cheaiar, A. L R. 1912 Mad. 15i : 1931 M. W. N. 1231 : 
34 M. L. W. 839 s 135 i- C. 590. 

2, y. B. Ammani Ammal, v. Naina PiUai M arakayat, 33 Mad. 15 

3LC.110. 

3* Vtswonatha Vijia Kumara, v. R» G. Orr, ^ A. L R- 1919 Mad 
1145 : 451, C 78$. 



claims pomtmAcm of hto share without payment on the ground that 
the appellants have discharged the plaintiff# debt# officiously and 
voluntarily. But S. 70 ii not restricted to cases where a service 
i# rendered to another person under compulsion or In circumstances 
of praising necessity. U is not the appellants who are seeking 
as plaintiffs to recover money from the persons benefited. It 
Is the persons benefited who are seeking to recover possession 
of the property, and under the provisions of S. 70 there is 
some force in the defence that the plaintlfi should not be permitted to 
recover the property without repaying the sums paid by the defendants 
on behalf of the plaintiff. If it is held thar S. 95 of the T. 1\ Act does 
not apply, and tf there is nothing in the law of mortgage that 
expressly governs the question, then the Court is entitled to seek 
guidance from the general principles of equity. On the equitable 
principle laid down in S. 70, the plaintiff is not entitled to 
en|oy the benefit of the payment made by the appellants without 
making compensation. 1 2 * 

It Is no doubt true that the alternative claim for compensation was 
not mentioned in the plaint, but the replication filed hy the plaintiff 
clearly stated that, even If the contract could not be legally enforced, the 
defendant having entered into possession on the basis of the said 
contract snd having derived benefit therefrom was liable * 4 in justice” 
to compensate the plaintiff. Hence, while the plaintiff is nor entitled ro 
enforce the contract, it can claim compensation for the loss which has been 
caused to it by the continuance of the defendant in possession of the 
premises, for the period in question, The next point tor determination 
Is the amount of compensation to which the plaintiff is entitled under S. 7*1. 
Contract Act. Having regard to the fact that the defendant continued in 
possession of the premises for the entire period in question nnd that there 
was a fall In the market rate during the period. The proper measure of 
compensation is the amount for which the defendant had taken the 
property on lease. It is, however, apparent from the record that the 
rental value of four ot the quarters, of which possession had been 
taken by the defendant, was considerably diminished by reason of the 
erection of certain electric poles by the Municipal Committee in front 
of those quarters for sometime, reduction may be allowed on that 
account but the plaintiff is entitled to a decree as compensation for the 
use and occupation of the premises by the defendant during the period 
tn question.* 

1, Jouhon, v. Timdoy, A. L R. 192) AIL 21 : 1932 A. L. J. 986 : 

141 L C. 91: 54 All. 975. 

2. Municipal Committee, Lahore, v. Miron BoWu/i, A. L R. 1933 

Lah. IS • 13 Lah, 561 : 149 1. C. 621: 33 F. L, R* 1051* 
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In the cafe of Rahman? which followed these two cases,*"* it was laid 
down that there was no provision of law under which a plaintiff can 
successfully maintain a suit for contribution against his co-heirs for 
expenses incurred by him in a litigation against third parties, even if 
such co-heirs bad derived the benefit of the plaintiff’s successful conduct 
of that litigation* This Madras case 4 lays down that “there is no general 
principle of law that, where one person gets some advantage from the 
act of another, a right of contribution towards the expense for that 
act arises on behalf of the person who has done it”. In the case of 
Sampath* it was held that under & 70 it must be shown that the person 
benefited has had the opportunity of accepting or rejecting the benefit. 
Now, in the present case the plaintiff was interested in the disputed 
property in the previous litigation to the extent of one half. His defence 
was the same as that of his co-defendants. It was his interest to defeat 
the plaintiffs and, in order to secure this object, he had to tight out the 
case in the beat way that he could. He had to produce evidence and 
engage counsel in his own interest and, if incidentally and without any 
special effort on his part the defendants derived any advantage, it cannot 
be said that the plaintiff had gone out of hU way and had done something 
for the contesting defendants In the percent case, for which they 
would be bound in law or equity to make a proportionate reimbursement, 
in fact even if the defendants had refused to be benefited by the plaintiffs 
conduct of his defence the plaintiff would have all the same gone on with 
his defence in order to succeed against the plaintiffs in the previous suit. 
Having regard to the nature of the case, the plaintiff is not entitled to any 
such equity a* urvdrrltes the or ? vision* of S- 70, Contract Act.* 

Under S. 70 as the ladies had the benefit of the mortgage debt being 
paid with the money of the plaintiff, they are bound to compensate the 
plaintiff by repayment of the principal and reasonable interest, which 
has been decreed as 6 p. c. per annum. 7 

1. Rahman, v. Diltu, A. I. R. 1927 Uh. 842 (2): 103 L C. 299. 

2. Abdul Wahid Khan, v. Shalukha Bibi, 21 Cal. 496 ; 7.1 LA. 26 

(P. C.) 

3. Dulla Singh , v. Khazana t A. 1. R. 1914 Lah. 384 : 25 L C. 542 

61 P. R. 1914. 

4. Vyjapetumal Mudaliar, v. A tagappa, A. I. R. 1932 Mad. 189 

1931 M* W- N, 1197; 34 M. L W. 8*9: 62 M. L. J. 3i 

135 L C. 609 ; 55 Mad- 468, 

5. Samtxttk v. Rajah of Venkatagiri, A. L R. 1931 Mad. 51 s 129 1 C 

828 t 33 M* L. W. 284. 

6. Gfiulam All, v. Inayat Ali, A. L R. 1933 Lah. 95 : 141 L C 68 

34 P. UR. 28. 

7. Shahtodi, v. Beni Prasad, A, L R> 1934 AU. 390; 154 L C 405. 
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The water had been utilised by the two village* from the pyne on 
the construction of the bandh. Held,' that they are liable to pay for It, 

The petitioners had a raiymi holding at a fixed rate in a tenure of the 
principal defendant*. In execution of a rent decree obtained by the 
iuperior landlord against the principal defendants the tenure was put 
up to sale and was sold. The petitioners who had a raiyati holding at a 
fixed rate in the tenure deposited the decretal money plus 5 per cent of 
that amount and thereby had the sale set aside. On these facts the 
plaintift-petitioners instituted a suit for contribution against the principal 
defendants ; namely, the tenure holders. Held,* that there cannot be any 
doubt and indeed it has been found that by the payment made by the 
petitioners the principal defendants were benefited. Reliance was 
placed on this case* but the decision is clearly distinguishable. In that 
case the payment had been made by a reversioner and he was held not 
to have a lawful interest in making for the reason that the interest which 
he had was only an excellent interest, interest which the reversioner 
may never have been able to realise The interest which the 
petitioners in the present case had was certainly not an interest of 
that kind. Their interest was an existing interest and when in 
addition to that it is remembered that the payment made by the 
petitioners was an act done with the approval of the Court, the 
petitioners in the present case had a lawful interest in making the 
payment. The petitioners will get a decree for the decretal amount 
against the principal defendants. The liability of each of the principal 
defendants will be in accordance with their respective share in the Uiiufc 
which can be ascertained from the record-ot-rights. 

Section 70 contemplates a case In which a certain benefit is done to 
another and is not intended to be done gratuitously, and the man to 
whom benefit is done enjoys the benefit voluntarily, that is to say, he 
should have an option of refusing to enjoy the benefit. It does not mean 
that the benefit should be thrust upon him without his having the option 
of refusing It. Nobody has a right to force a benefit upon another. There 
U no law which entitles a man to start a litigation for the appointment 
of a guardian of a minor and then later on call upon the 
minor to recoup him of the cost of litigation. Apart from this S. 49, 
Guardians and Wards Act, gives the Court ample power to order 
who should beat the cost of the litigation. If B carried on this litigation 
honestly for the benefit of the estate of the minors, it was open to him to 

1. Kashi Noth Singh, v. Nawah Atom A ra Begum, A. 1. R. 1934 Pat- 

348 : 150 I.C 1131. 

2. AMui A xk> v. Rohiroullah, A- 1 R. 1934 Cal. 667 : 38 C. W. N. 

554:152 1. C. 167. 

3* Oopeswat Banerji, v. Brctfo Sundart DM, A. L R. 1922 CaL 353 t 
67 L C* 40 1 49 CaL 470. 
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nk the Court to allow him that cost from the mate of the million. 
This he did not do, and it is sure a suit for the recovery of this amount 
against the minors will, in no circumstances, be maintainable 1 2 3 4 5 6 

If a person uses property which but for anotherVacr would not have 
existed or been available to him, he consciously accepts the benefit of the 
other's act and must pay for it. A plaintiff paid money into Government 
to save some villages from being sold for arrears of revenue. The villages 
so saved included a small shire of the plaintiff also. In a suit for 
reimbursement against the owners of other villages it was contended by 
the defence that the plaintiff could not avail himself of the benefit of 
S. 70, Contract Act, because he paid the money for his own benefit and 
notforo there. Held, 7 that the fact that by reason of the deposit, plaintiff's 
village also was saved does not of itself preclude the conclusion that the 
deposit was also made for the owners of the other villages. S 69 or S. 70 
has in the following instances 3 9 '* been applied as between co-owners, and 
the authorities there cited. In this case 10 Wallace, J. t does nor as a matter 
of law negative the application of $. 70 to cases where the plaintiff is also 
benefited by his act, but only suggests that where the dominant motive 
of the plaintiff was to benefit himself, the application of S. 70 may not 
bo justifiable. But in the present case he had accepted the benefit of the 
act done by the plaintiff nnd hence the plaintiff could claim the benefit 
of \ 70 Contract Act. 

When a person lawfully does something for another person and 
does not intend to do so gratuitously the other person is bound to pay 

1. Rum Das, v. Ram liabu, A- !■ R. 1936 Bat. 194 : 16 P. L. T. 649 : 

153 l. C 25. 

2. K. c \hengalroyu RcJdi, v, UJai Kavour, A. I. R. 1936 Mad. 752 : 

44 M L. W. 214. 

3. Domadam Mudaliar t v'. Secretary of State. IS Mad, 83 : 4 M. L. J. 

205. 

4. Sri Sri Sri GajapaLi Chandra Deo Guru, v. Stmivasacharlu, A. L R. 

1915 Mad, 95 ; 20 1. C. 445 : 38 Mad. 235 : 25 M. L. J. 433. 

5. Jaros Kumari , v. Basania Kumar Rvy, 32 Cal. 374. 

6. Upendm Krishna M andal, v, N aba Krishore Mandat, A. I- R* 1921 

Cal. 94 : 62 l. a 615 ; 23 C. W. N. 814 

7. Kedar Nath Mistfi, v. N arayan Chandra , A. L R. 1930 Cal. 344 : 

1261. C. 261 s 34 C W, N. 41. 

8. Hari Prasad Roy , v. Rama Prasad Rat, A. L R. 1920 Cal, 657 : 

60 I, C- 414. 

9. Bhagvati Saran Singh, v. Moiytm Murat Matt Kuer , A. I. R. 1931 

Pat. 394 : 134 I. C. 139 : 13 P, L. T. 21 : 10 Pat. 528. 

10. Ganapathi Bhaua, v. Sanna Sedu , A. L R. 1930 Mad. 644; 

126 L C. 733. 
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compcn**don if he <snjoy» the benefit of wh«t h« been done. In thk 
case* it wu held that in carrying out the repairs Government kid 
acted lawfully, that it hai not intended to carry them gratuitously and 
that the defendants >ad enjoyed the benefits of the repairs* That Is 
exactly the position here. It is not suggested that in carrying out the 
tepairs the Government wa* doing something whicn was unlawful* It is 
not denied that the icpairs w*ere and it is obvious that if they 

h’td not been carried out the appellant's lands would suffer. In fact 
without the water they would not be capable of cultivation and as the 
result of the repairs they have had the benefit of water drawn from this 
tank. The view expressed in the case of Siprham/u Reddmr* is 
endorsed. All the conditions of $, 70 have been fulfilled in the present 
case snd the Court must, in these circumstances, award compensation 
to Government. 1 2 3 4 5 

6 . ‘‘Compensation in respect of the thing so done":—No doubt, the 
plaintiff is not entitled to claim any lien on account of payments made 
for road and public works cesses Such payments were made, not to protect 
any interest of the plaintiff which might otherwise have been imperilled, 
a sale for road and public cesses not passing more than the right, title and 
interest of the Judgment-debtor. But though that is so and though the 
amounts paid on account of ccsscs must* therefore, be excluded from the 
mortgage decree, the plaintiff is entitled to a personal decree against the 
mortgagor tor such amounts, regard being had to the provisions of S. 70, 
oi the Contract Act * This view is in accordance with that taken by this 
Court in the case of Smith. * 

The Zamindar himself derives no benefit from the water, and must be 
treated os taking it and rendering himself liable to pay for it for the use 
oi the inamdaT, and as not intending to act gratuitously. Under the 
circumstances the inamdar, who has enjoyed the benefit of the water. 
Is bound under S 70 to compensate the camindar by refunding the 
water-rate which the samiudur has been obliged to pay * 

If there is any contract between a pleader and his client in the matter 
of the payment of his tees, the contract must be such as will satisfy 

1. Sapthatishi Rcidiat , v. Secretary of Suite, A. I. R. 1915 Mad. 

I OBI : 28 l. C. 509 ; W M. L J. 384. 

2. S. Srirama Raja, v. Secretary 0 f State, A. I R. 1943 Mad. 85 : 

56 M.L.W. 58: 1942-2 M. L. J. 8C0: 1943 M, W. N. 6: 
204 i. C. 581 : L L. R* 1943 Mad. 158 (F. B) 

3. Ufxmdra Chandra Miner, v. Tam Prosanna Mukerfee . (1903) 30 

Cal. 794; 7 C, W. N 609. 

4. Smith* v. Uinanath Moofeerjee, 12 Cal. 213* 

5. Raja Venkatagiri, v. Vudhutha Subbrayudu, (1907)30 Mad. 271: 

17 M. L J. 145. 
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the provisions of £ 28, Legal Practitioners Act. If. on the other hand, 
the (deader does the work merely on the understanding that he wlB, 
In the ordinary course of event*, be paid, he may have a good claim 
against his client for the work done under S. 70, Contract Act, and it 
would be unnecessary to produce a written contract under the Legal 
Practitioners Act.’ 

The plaintiff alleged a contract under which the defendant had 
employed him to negotiate a loan cm a promise to pay him a certain 
commission, and it was found that he had really done the work for 
the defendant but he failed to prove the alleged contract. Held,* 
that having regard to the provisions of S. 70, Contract .Act, the plaintiff 
was nevertheless entitled to a reasonable compensation for the work 
done by him. 

Section 28 of the Legal Practitioners Act provides for cases in which 
the parties agree that there ought to be a special fee irrespective of the 
amount of work which the conduct of the suit may eventually be found 
to entail. This may be or lets than the "party and party” fee fixed under 
S. 27 of the L. P. Act. If there is an agreement which is invalid under 
S. 28, or no agreement at all, the pleader can sue under S. 70 of the 
Indian Contract Act, and he can get whatever is a fair and just 
remuneration for the services he has actually rendered. In neither caae 
whether on the valid agreement or under S. 70 of the Indian 
Contract Act, does "the party and party" fees come Into question 
ar all except as one piece of evidence to help in deciding what the 
proper remuneration would be, where there is an agreement which is 
invalid under S. 78, the terms of that agreement can be considered in 
evidence, for what they may be worth, for the decision of the iaaue of 
the proper remuneration.* 

The claim of a MukKtear is based on an agreement, and that agree, 
ment is not enforceable in law as the agreement does not fall within 
the provisions of S. 28 of the Legal Practitioners Act. Held,* that it 
is not open to the plaintiff-mukhtear to ask the Court to fix a reasonable 
remuneration, and be cannot be given any decree at all on the basis 
of a reasonable compensation under S, 70 of the Indian Contract Act. 
The question was considered in the case of Hatari led* where it was 

1. Mohendr a Lai Bisuaj, v. Akhit Chandra Pakrtuhi, A. 1. R. 1914 

Cal. 166 . 20 C. L. J. 424 : 20 I. C. 47. 

2. Juiala Prasad, v- Bachcha Ram, A. I. R. 191$ Oudh. 12 : 30 1. C. 

223 : 2 O. L. J. 332. 

3. Rwkhmahai, v. Bakvant Hart, A. 1. R. 1921 Nag. 122 : 17 N. L. R. 

8 s 591. C. 172. 

4. Kumar Kamakhya Narayan Singh, v. Kalyan Singh, A. I. R. 1927 

Pat. 178:8 P. L. T. 175:101 L C 559 : 6 Pat 614. 

5. llatari Lot. v. TOak Chand, (1893) 136 P. R. 1893. 

F.—178. 
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observed m follows * “Suppose the case of an agreement between 
{deader and client duly reduced to writing, fixing the remuneration of 
the pleader! but not filed In Court, if the pleader, ignoring thfe contract 
for reasonable compensation for his services, the written contract would 
be a complete answer to the claim for reasonable compensation- The 
answer would be that there is no question between us as to what is 
reasonable compensation ; we have agreed as to the compensation! 
and the plaintiff is entitled either according to that agreement or is 
entitled to nothing. Let him enforce the agreement! and the answer 
would be a good defence. These observations apply with great force to 
die facts of the present case. Sections id to 31 of the Legal Practitioners 
Act have been repealed by Act 21 of 1926, but this does not affect the 
tights of the parties in the present case. 1 

The President of the District Council, who had authority to give 
contracts ordered certain works to be done by the plaintiff but the 
contract was not reduced to the form of a document, though being for 
over Rs 100 it ought to have been in writing. Held* that the plaintiff 
is entitled under S. 70, Contract Act, to be compensated for the work 
done on the principle of quantum meruit, though he could nor sue on 
the contract and the absence of a contract in writing b no answer to the 
action brought by the plaintiff in respect of the work done by l\lm tor 
the Council, the benefits of which have been accepted by them The 
work in the present case consisted of clearing a jnngb and in filing up 
low lying places in a certain market- 

Whilat the appellant falls to enforce his claim on the promissory note 
•gainst the respondents, this failure does not involve the dismissal of his 
alternative claim to recover remuneration for the services rendered by 
him to them. The question of whether compensation should or should 
not be awarded must depend upon the inrenrion of the appellant at the 
time of his doing the thing for which he demands the compensation. 
He is obviously the proper person to state what his intention was ; and 
his testimony on this matter deserves consideration. What does he 
say? In his deposition before the Court he gives along Use of the 
multifarious duties performed by him during the period of eighr years, 
and relates the benefits derived by the defendants from his services. He 
makes It dear that he was under the impression that he would receive 
remuneration for those services and It cannot be predicated about a 
person who expected remuneration that he intended to ait gratuitously. 
It is, therefore, held that he did not intend to act for the respondents 

1- Kumar Kamakhya Narayan $ri»gh. v, Valyan Sfhgh. A. I. R. 1927 

Pat. 178: 8 P. L T. 175 s 101 I. C. 559 ; 6 Pat. 614. 

2* Zulotag, v. Yamethm District Council, A. L R. 1932 Rang. 176: 
10 Rang. 522 : 140 L C. 737. 
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gratuitously, tod that he bas established his claim to t reasonable 
compensation. 1 2 

The b^sts of the compensation under S. 70 is not the same as on 
contractual rights. The latter would be on the footing of the contract 
between the parties. The basis of the compensation under $» 70 should 
be in proportion to the benefit enjoyed by the party for whom anytniitg is 
done and to whom anything is delivered; and appropriate compensation 
is to be awarded mainly from that aspect.* 

7 “To restore the thing so delivered”:—The Secretary of State 
received from the plaintiff grain for the purpose of feeding horses which 
be had undertaken to maintain. Held * that be la equitably bound 
to pay compensation to the plaintiff for the quantity so delivered and 
consumed by the horses though contract proves to be Invalid* The 
plaintiffs are therfore entitled to money equivalent of the grain as 
compensation under S. 70 assessed at the market rates prevailing on the 
dates on which the supplies were made. S. 70 must be interpreted 
according to its clear and .explicit terms and not in reference to the 
provisions of the English Law relating to the matters* The section la 
much wider than the English Law and goes beyond it. Party which la 
allowed compensation under S. 70 on equitable grounds in a contract 
which it is unenforceable being invalid. Is not entitled to interest on the 
sum due from the other party. 3 

A contract for delivery of goods was made with the plaintiff by or on 
behalf of the Municipal Committee which not being In writing under 
seal was not binding on the Municipal Committee under $. 47, Punjab 
Municipal Act. The plaintiff who delivered the goods to the Committee 
claimed the price thereof from the Committee and the Committee 
resisted the claim on the ground that the plaintiff was entitled to the 
return of the goods only and not its price. The Municipal Committee 
also resisted the plaintiff s claim for amendment of the plaint by 
inserting a relief for the return of the goods under S. 70# Contract Ac*. 

1. A. V, Palanivelu Mudaliar, v. Neelamthi Ammal, A. I. R. 1937 

p. C. 50 : 167 I. C. 5 : 1Q37 O. L. R. 133: 1937 A* W. R. 332 : 
1937 All. L. R. 221 : 45 M. L W. 355 s 1937 O. W. N. 319 : 

39 P. L R. 245: 4! C. W. N. 677 : 65 C L. J. 295 : 39 B. L. R. 
720 : 1937 ! M. L J. 719: 19^7 M. W. N. 615: 1937 A* L J. 

575 : 1937 P. W. N. 613. 

2. Pallmjee Eiuljee & Sons, v. Lortavala Qiy Municipality, A. L R. 

1937 Bom. 417 : 39 B. L. R. 835 : 171 L C 660 z L L R. 1937 

Bom. 781* 

3. Secretary of State, v* G* T. Sarin & Co* A# L R. 1930 Lah* 364 1 

120 L C 615 1 11 Lab, 375 i 31P, L. R. 765* 
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Held,' that the good* were duly accepted on behalf of the Committee, 
There Is, no doubt, (hat the plaintiffs were asked to remove the goods In 
dispute but this offer was not repeated in the present suit. In fact 
when the plaintiffs sought to amend the plaint by including a 
claim on (he basis of S. 70. the application was resisted. In these 
circumstances, k Is scarcely open to the Committee to urge now thst the 
plaintiffs can only ask for a return of the goods under S. 70, and not 
for reco ve ry of its price. The plaintiffs are not entitled to any interest 
or costs se they hsd the option of removing the goods when asked for 
but did not avail themselves of it. 

8. Ingredient of the section *—it is necessary, no doubt, that the 
plaintiff should prove first that he is doing something lawful when he is 
making the payment. That provision had been interpreted in various 
cases but here there is no question about the lawfulness of the payment. 
Then he will have to show that he did not intend to pay gratuitously. 
That Is also clear here. He will hsve to show that what he did was 
done for the defendant and it dearly may be very difficult for him to 
•how that in some cases, especially in caaes where his own interest is 
manifestly predominant. If he pays in his own interest he will not 
ordinarily be held to have made the payment for the defendant but 
whether he did so or not it seems a question of fact in each case. Then 
finally the plaintiff will have to show that what he did, did actually 
coider a benefit upon the defendant and that the defendant enjoyed the 
benefit. It would seem to be a sufficient answer to the plaintiff*? 
claim if the defendant declined the benefit which it was proposed to 
thrust upon him. He may be taken to be the best Judge of what is beneficial 
to himself in ordinary cues and could not in such cases be said to have 
enloyed a benefit which wu no benefit. On this ground or on the ground 
that in such cases the payment is not really nude for the defendant rosy 
be rested the cases which decide that unleu the defendant is willing to 
accept the benefit, the payment will be recoverable under that section * 
The net result of the following cases*'* is that three things are necessary 

i. Ram Chond Latin St Sons, v. Municipal Committee, Lahore. A. L R. 

1933 Lah. 14 ; 145 L C. 687. 

1. Gojapotfu Kvtstna Chandra Deo Gant, v. P. Srinivasa Chaffin 

A. I. R. 1915 Mad. 95 : 25 M. L. ). 433: 58 Msd. 235. 20 L C. 

445 :14 M. L. T. 20 : 1914 M. W. N. 99. 

3. log Narom Singh, v. Badri Du, 16 C. L. J. 156 t 13 1. C. 144. 

4. ftmbhahoti Choudhurani, v. Nani Lai Singh, A. L R. 1914 CaL 

336 s 19 C L J. 721 21 L C 207:18 C. W. N. 778. 

5. Suchand Ghoul, v, Balaram, 38 CaL 1: 12 C. L. J. 566. 6 L C. 

810: 14CW, N. 945. 

6. Kagsndyu Nath Roy, v. Jugal Kishote Roy, A. 1. R. 1925 CaL 1097t 

44 C. L I-13 i 29 C. W. N. 1052 ? 90 1. C. 281. 
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In aider tobring i cue under & 70, Contract Act: first, the act must be 
lawfully done by a perron for another ; secondly, thu the person doing 
the act must not be a volunteer; thirdly, that the person on whose behalf 
the act was ostensibly done enjoys the benefit accruing therefrom. If all 
these elements coexist the person who does the act is entitled to claim 
contribution from the person on whose behalf he did the act in respect 
of the thing so done* in this case the facts are that the plaintiff and hia 
brother, ] f held a jama of Rs. 3 under the landlords. J, sold his 8 annas 
share to the defendants who could not get their names registered in the 
landlord’s sheritta as the tenancy was a nocvtraroferablc occupancy 
holding. Subsequently the landlords sued the plaintiff and his brother, 
J, for arrears of rent. J, did not appear but the landlord's claim in the 
suit was settled between them and the plaintiff at Rs. 162 out of Which 
the plaintiff paid Rs, 61 and for the balance payable by the defendants 
there was a decree in terms of the sotchnama. The amount not having 
been paid, the decree was executed by the landlords and the holding 
in suit was sold. The plaintiff thereupon deposited the necessary 
amount under O. 19, r. 89, Civil Procedure Code and saved the tenancy. 
Thereafter, he brought the present suit for contribution against the 
defendants claiming the amount due from the defendants to him out of 
the amount deposited in Court for setting aside the sale. It is found that 
the defendants are still in possession of the property and are in enjoyment 
thereof which but for the payment of the plaintiff would have been sold 
by the rent decree. The plaintiff is entitled to claim contribution from 
the defendants under $ 70, Contract Act It is true that the defendants 
were no parties to the solehnama but the compromise was effected in 
order to protect the property In which the defendants held a share. But 
it is said that the plaintiff might have paid his own share of the rent 
and the payment of the other half on behalf of the defendants was a 
gratuitous payment. This objection is met by S. 69, Contract Act. 
The plaintiff was a person interested in making the payment because if 
the payment had not been made his share in the holding would also have 
been sold. He made the payment and if he did it on behalf of 
the defendants he is entitled to be reimbursed. It is pointed out that 
the decree against the defendant's vendor, I, was an ex parte decree and he 
was nor bound to make the payment As said above# the payment was 
made to protect the property not of J, but of the plaintiff and (he 
defendants. He is, therefore, entitled to claim contribution, ’ 

9. Grounds on which a suit for contribution can Li»: -Reliance 
was placed on S. 70 and the Court was invited to hold that a rule of law, 
differing from that found in the English cases has been there laid down. 
By that section three conditions are required to establish a right of 

L Ktdamath Mistfi, v. Noroym Chandra Safrri, A* I. R. 1930 CaL 
944t 34C W. N. 41: 126 L a 261. 
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action st the suit of s pmon who does anything for soother. The thing 
must be done lawfully; it must be done by a person not intending to 
act gratuitously ; and the person for whom the act is done must enjoy the 
benefit of it There can be little doubt that the statement of the law is 
derived from the notes to Lamfrltigh' and perhaps indirectly from the 
Roman law ( see Stokes* Introduction to Contract Act)* The learned 
authors of Smith's Leading cases, when enumerating the instances in 
which the request necessary to constitute a cause of action in the case 
of an executed consideration may be implied—give as the second instance 
“ where the defendant has adopted and enjoyed the benefit of the 
consideration ^ampltigh . 1 That is the very statement of law which, 
according to Bowen, L« J., U too wide - nevertheless it is the law which 
the <-kwm has to apply and ought not to be deterred from doing so, 
because the rule is not in harmony with English decisions (see HerscheU's 
observations—Bank of England *.} or because the application of it may be 
difficult. Certainly there may be difficulties in applying a rule stated in 
such wide terms as is expressed in S* 70. According to the section it is 
not essential that the Act shall have been necessary in th^* sense that it 
has been done under circumstances of pressing emergency, or even that 
it shall have been an act necessary to be done at some* time lor the 
preservation of property, k may. therefore, be extended to cases into 
which no question of salvage enters. It is not limited to persons 
standing in particular relations to one, another, and except in the 
requirement that the Act shall be lawful, no condition is prescribed as 
to the circumstances under which it shall be done. Ln the present 
instance the relations of the parties are peculiar. Formerly as it appears 
all the eleven villages irrigated by the tank were semmdart villages. 
Seven of them have been severed from the tc'moiian and become ordinary 
taiyatwari villages As a consequence of the severance the duty to 
maintain the tank has. so far as concerns these latter villages, devolved 
on Government. The remedy which Is open to tenanta-itveommon 
who cannot agree about the enjoyment of property is not available to 
persons situated as are the parties In the present case. In relation to the 
tank their position may be compared to that of the owners of two houses 
supported by a party wall {«e Story's Eq. Juris ), in respect of which, if 
partition is legally possible, It is at any rate In fact, impracticable. See 
the case of Watson.* Now taking the terms of section 70, the first thing 
is to see whether an act was done by the plaintiff for the defendants not 
intending to do so gratuitously* Here are two questions of fact involved. 
First, were the repairs executed tor the defendants ? In a case where 

I. tomptdgh. v. Broiriiwait, (1616) Smith L C. 10th £d. 136,12th 
Ed. 159. 

2* Bank of England, v. Vag&mo Brothers, (1891) App. Cos* 145. 

3* Wmon, v Gray . L It 14 Ou a 192, fid k Commmtmrta (1085). 
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the plaintiff has himself no interest in the matter as in the case put in the 
illustration of A saving B's property from fire, there can hardly he any 
doubt as to answer to be given to the question. 1 he ease is that to which 
in the first instance the rule of Roman law giving a right of action 
to the negotiotum gtstor was applicable. The fact that the plaintiff 
had on interest in the matter may show that he was acting on his 
own account only. This ease* affords an illustration. But it 
is obvious that a person doing an act In which he is himself interested 
may, at the same time* intend to act for another Section 69 and the 
cases on which it is founded, (see the case of Muule* } make it clear that 
a payment made by a party interested may be recovered and it 
would be inconsistent to hold that services done would not equally give 
a right of action. Having mentioned $ 69, this ought to be added that 
the plaintiff cannot rely directly upon it, because the interesr of the 
plaintiff and the duty of defendants related to the doing of work and not 
to the payment of money The question whether the act was done for 
the defendants is one which must be determined according to the 
circumstances of the case, for one of two persons having a common interest 
in property may or may not "intend to act for the other in the 
execution of work upon the property. T he fact that the latter was 
bene lift'd by the work does nor necessarily show that it was done for 
him. It is plain that the section ought not to be so read as to justify the 
officious interference of one man with the affairs or property of another, 
or to impose obligations in respect of services which rhe person sought to 
be charged did not wish to hive rcnderel In the present case there 
can he no doubt that, the Government acted lawfully. The acr was 
lawful whether done with a view of benefiting all the villages under the 
tank or the Government villages only, and whether or not done with 
the intention of charging the vemnuhim Having ragard to the fact that 
the zemmdurs knew of the intention to execute the repairs and did not 
disapprove, and if the repairs were done for the zemindar*, they were 
done lawfully for them. The final condition required by rhe section is 
that the person charged should have enjoyed the benefit of the act done* 
Seeing that the greater number of the villages irrigated by the tank are 
raydtuwvi villages, ptirmi facie, it should be supposed that the benefit 
derived by the zemindars from the repairs was less than that derived by 
Government. Regard must be had to the irrigation area of the villages 
owned by Government and the zemindars, respectively. The fact that 
kist is paid by the zemindars has nothing to do with the matter. If the 
cultivated area belonging to the Government villages and watered by the 
tank is larger than that of the ^cmmdai’s village® the Government has In 
the same proportion been the greater gainer by the preservation of the 

1. England, v. Matsden, L R. 1 C. P. 529. 

2* Mouie, v. Garrett* L R. 5 Ex* 132 on appeal* L* R. 7 Ex* 101. 
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tank. The finding if that die plaintiff did not intend to do the work 
gratuitously, and there if certainly no evidence to the contrary. 
Therefore, the plaintiff waa entitled under S. /Oto recover part of the coat 
incurted. estimated with reference to the irrigable area of the villages 
owned by the plaintiff and defendants respectively.' 

From illustration (b) to S. 70 it may be interred that If A saves the 
property of B from fife, and the circumstances show that A did not 
intend to act gratuitously, he Is entitled to compensation from B. In 
the present Instance the property was not saved from fire, but from a 
forfeiture or disability which would have Injuriously affected its value, 
and there is no principle upon which the one case can be distinguished 
from the other. The language of the section is clear and unambiguous 
and if the Legislature had intended to follow this case,' some qualifying 
words would have been inserted, and illustration (b) would have been 
excluded. In abort the section goes beyond the English law in creating 
an obligation to pay for Services voluntarily rendered. In the case of 
Damodara, 1 2 * 4 in which Government repaired a tank from which the 
defendant** tam ndaxi lands as well as ryotwari villages held under 
Government were irrigated ; the Secretary of State recovered from the 
defendants their share of the cost incurred. It was found that the 
defendants had benefited, that Government had not Intended to do 
the work gratuitously, and there was no request, either express or 
implied, on the part of the defendants to the Government to execute 
the repairs. The learned Judges who upheld the plaintiff's claim In 
that case observed that according to the English authority, Leigh,* It 
would seem that the action must fail. In coming to similar decision 
in the present case the following reservation is fully endorsed which 
was expressed in the aforesaid case ;—“It is plain that the section ought 
not to be so read as to justify the officious interference of one man with 
the affairs or property of another, or to impose obligations in respect of 
services which the person sought to be charged did not wish to have 
rendered".' 

Two platntiffs join in the institution of a suit and the suit is 
conducted by one plaintiff alone and the entire expenses of the suit are 
borne in the first instance by that plaintiff. Haiti,* that a suit for 
contribution by him against the other plaintiffs could succeed only upon 

1. DumoduM Mu daliat, v. Secretary of State for Indio, (1894) 18 

Mad £8 : 4 M. L.). 705- 

2. Leigh, v. Dickeson, (1884) 15 Q. B. D. <50. 

5. )ato Kumar i, v. Beuanta Kumar Roy, <1901) 32 Cal. 374. 

4. Umoioi Soghio, v. Ml Zohra, A. I. R. 1916 Pat. 273 s 34 1. C. 54 
2P.L. W 437:1 P. L.J. 201. 
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one or other of three ground*: first, that thm an agt ae nwnt 
between the two plalacift that the expenses ahenid be bom* 
proportionately, or secondly, that the plaintiff ha* Joined in engaging 
counsel or vakil and that after the Joint engagement of counsel or wkl 
the one plaintiff haa paid die counsel or vakil on behalf of both, 
thirdly, under die proviso™ of S. 70, Contract Act, which laya down 
that when ■ person lawfully does any thing for another person not 
intending to do so gratuitously and such other person enjoy* the benefit 
thereof, the latter is bound to make compensation to the former* 

10. Distinction between contribution and rehnburtemant t— 
The only difference between contribution and reimbursement Is that to 
the former case one discharges his as well u another's liability and 
in the Utter case he discharges the liability which Is wholly the other** 
not voluntarily but under conditions which give him a legal tight to 
recoup himself." 

11 Limitation The agent has no duty apart from any special 
contract to spend his own moneys in the business of his agency. His 
expenditure, therefore, of moneys belonging to himself to the business 
of the agency would be recoverable under S. 70. There i* nothing to 
prevent his making his claim for recoupment Immediately sfter he 
expended his own moneys. It seems dear that assuming that Art. 83 
applied, the plaintiff was damnified when the expenses were incurred, 
and the suits instituted more than three years from that date would be 
out of time. The Courts below were right in applying Art. 61 to this 
case. That relates to a suit for money payable to the plaintiff for money 
paid to the defendant. U was argued that Art. 61 waa confined to cates 
where the defendant was under s legal liability to make payment. There 
is no reason for limiting the scope of Art. 61. Cases falling under S. 70 
of the Indian Contract Act are certainly covered by the Unguage of 
Art. 61. In the case of Sentence,* an agent had paid out of hla own 
money for sugar bought by the principal. It was held that the agent 
might ,ue the principal for the price as money paid to his use at his 
request. 9 

It is difficult to see how Art. 61, Limitation Act, has any application 
to the facts of the case. Under S. 70, Contract Act, the plaintiffs would 
have no cause of action merely because of their having incurred expenses 
in ex *c ”Hng the repairs. It has further to be made out that the benefit 

1. Joy Chand Seraop, v. Dole Gobinda Dos, A. L R. 1944 Cal. 272 : 

48 C. W. N. 454 * 79 C. L. J. 59. 

2. Sentence, v. Hawley, 13 C. B. (N. S.) 455. 

3. Kondoswomy Pitlai, v. Avayambal, (1910) 34 Mad. 167 s 20 M. L. J. 

289 s 8 M. L T. 194 s 1910 M. W. N. 316: 7 L C. 399. 


F.—179. 
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of those repair* «m enjoyed by the defendant*. Both the element* must 
be present in order to constitute a cause of action, that is, the incurring 
of coat by the plaintiffs and die enjoyment of die benefit by the 
defendants. Art. 61 applies to cates of money payable to the plaintiff 
for money paid fo, iefendant and time runt from the date when the 
money it paid. But here it cannot be said that the payment made by 
the plaintiff* to the contractors was money paid for the defendants. 
Under S. 70, if the case of the plaintiff* fell within it, what they would 
be entitled to. Is compensation or the benefit enjoyed from the act 
done by the plaintiffs for the defendants. If. for instance, defendants 
never derived any benefit from the plaintiff)' act, the mere payment of 
money by the plaintiffs, to contractor* who executed the repair* would 
not endde them to any compensation under S. 70. The only Article 
that would be applicable to a cate like this, if the plaintiff) were able to 
establish their right, would be Art. 120, which is the residuary Article 
dealing with suits for which no period of limitation is provided elsewhere 
in Sch. 1, and the right to sue would accrue from the date of the doing of 
die repairs and the enjoyment of the benefit thereof by the defendants. 
On that view of the matter the suit would be in time- It w» held 
further that regarding limitation, Art. 61 is clearly inapplicable. So far 
as the claim Is made with reference to S. 70, Contract Act, it is an 
essential part of the cause of action under that section that the defen¬ 
dants shall have received a benefit from what the plaintiffs have done 
and apart from the fact, Art. 61 refers only to money paid for the 
defendants and there is no such payment alleged here. There is a further 
objection to the application of that Article that there was at the time 
of payment no question of any immediate benefit being conferred on the 
defendants by it for it is not suggested that the benefit derivable by the 
defendants from the repairs to the tank could have arisen when the 
money was paid. No doubt, there are cases In which Art. 61 may be 
applied to claims tinder S. 70 Mich application will be legitimate in 
case* of the common type concerned with payments of revenue or decree 
amounts on the port of the defendants. The benefit to the defendants 
la then immediate but it is quite otherwise when as here the benefit will 
only arise at a subsequent stage and the plaintiffs’ cause of action will 
not be complete until that subsequent stage is reached. In these 
circumstances no other Article having been suggested, Art. 120 of the 
limitation Act must be applied.’ 

71. A person who finds goods belonging to another and 
Responsibility of finder takes them into his custody, is subject to 
of goods. the same responsibility as a bailee. 

1. Banganw Thirumifaf Sown Naicker, v. R. G. On, A. I. R. 19J9 
Mad. 1145 1 451. C. 786. 
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72. A person to whom money has been paid, or anything 
delivered by mistake or under coercion, 
or thing delivered, by must repay or return it' 
mistake or under 

COC1C.OO. 

{(lustrations. 

(#5 A end B jointly owe too rupee* to C. A alone piy* tbc amount to G, «nd B, not 
knowing this fret, pty* too rupees over again to C. C is bound to repty the amoont to B. 

<£) A railway Comply refuses to deliver up certain goods to the consigns* 
except upon the payment of an illegal charge for carriage. The consignee pays the sum 
charged in order to obtain the goods. He is entitled to recover so much of the charge at 
was illegally excessive. 

Synopsis . 

1- Scope. 4* Legal consequences of payment 

2. “Anything delivered by mtse&ke of law, 

by mistake 11 . 5- Legal consequence* of payment 

3. Legal consequences of payment under coercion. 

by mistake of fact. 6. Recovery of payment 

1. bcope .—The defendant having no legal right to sell the plaintiff 1 * 
interest in the land, and the plaintiff having paid the money in order to 
escape the injury which he would have sustained if his interest in the land 
had been sold, the plaintiff is entitled to recover the money paid by him as 
money had and received by the defendant to the use of the plaintiff. It 
is not necessary to consider whether the course adopted by the defendant 
amounts to coercion within the meaning of S. H of the Indian Contract 
Act. Section 72 of the Indian Contract Act has no application to this 
case. The section merely says that a person to whom money has been paid 
under coercion must repay it. The section in no way affects the principle 
of law that, where the defendant has received money which in justice 
tod equity belongs to the plaintiff under circumstances which render a 
receipt of it a receipt by toe defendant to the use of the plaintiff* the 
plaintiff is entitled to recover. This was the view taken in this case 1 
which is endorsed in this case." 

This section lays down that a person to whom money had been paid 
by mistake or under coercion must repay or return it. Obviously the 
section implies that the money was not really due to the person to whom 
it was paid* and this is made clear by the illustrations. * 

In an insolvency proceeding the Official Assignee declared dividend 
in favour of a partner of a firm and that partner was admitted to the 
rank of creditors. On application of one of the creditors of the firm, 
the Court issued a garnishee order prohibiting the Official Assignee 

1+ Jugdeo N arain Singh, v. Raja Singh, 15 CaL 656. 

2* NarayanaMami Reddi* v. Osutu R eddi, (1901) 25 Mad. 548« 

3« Mahadeo Prasad, v. D itgbijoi Singh* A. L R. 1921 All* 84 1 
43 AIL 272 s 19 A* L, J. 41 * 60 L C* 881. 
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from paying out the dividend which he hid declared In favour of the 
partner* In accordance with the order the Official Assignee deposited 
the dividend with the Court without any objection. Subsequently it 
was discovered that the partner was not entitled to the dividend ss the 
debts of the firm hsd not been first paid out. The Official Assignee 
brought a suit to recover the amount paid by him. Held, that the 
garnishee order end the order for payment of the money to the creditor 
having been pessed by a Court of competent jurisdiction and not having 
been set aside on appeal or review, it la not open to the Official Assignee 
to challenge their validity, even by a separate sutt. In the leading 
case in Marriott* It was held that where money has been paid by a 
plaintiff to a defendant under the compulsion of legal process, which is 
afterwards discovered not to have been due, the plaintiff cannot recover 
it back In an action foe money had and received. In Moore* it was held 
that the rule that money paid under compulsion of legal process cannot 
be recovered bade applies although the process may never have 
terminated in a final order or judgment, and although it may have been 
withdrawn at the date when proceedings are taken for the recovery 
of the money. Moreover; money which has been paid out to a creditor 
by way of dividend In insolvency proceedings Is not recoverable in 
law. Refer to these cases “'* in support of the view taken. Section 72 
cannot apply to a case where a person has been required by 
an order of a Court of competent Jurisdiction to pay the money 
and the validity of the order has not been challenged. Moreover, the 
section relate* to questions of fact and not to question of law. Even 
If it relates to both, questions of law and fact, it has no application here. 
In this case* it was held that where creditors have been paid more than 
they were entitled to by way of dividend the Official Assignee is entitled 
to recover the excess payment on the ground of mistake under S. 72, 
Contract Act This decision runs contrary to the decision in Ex parte 
Harper,* and the decision in Chettiat.m 


1. Official Assignee, v. S. P. Dayabhoy, A.1R. 1937 Rang 234 j 

171 L C 401. 

2. Marriott, v. Hampton, U797) 7 T. R. 969 ; 2 Esp. 546; 4 R. R. 439. 

3. Moore, v. Vejtry of Fulham, (1P95) 1 Q. B. D. 399 : 64 L J. Q. B. 

226:14 R. 343 « 71 L. T. 862.43 W. R. 277 : 59 J. P. 596. 

4* E* Parte Harper. In re Tail, (1882) 21 Cb. D. 537 : 52 L J. Ch. 
1171 31 W. R, 152 : 47 L T. 421. 

5. Chettiq r A. X* R« M. M, C, T» Firm, v. S. P. Dayabhoy, A. E R« 

1936 Ran*. 151 1 161 L C 795 1 13 Rang. 703. 

6. law Ramchandaa Oanrgi Walhar, 104 L C. 378: 29 Bom. L R. 

1167. 



On 16th September 194} the plaintiff firm entered into a contract with 
defendant Company for the purchase of one wagon of make starch 
at the rate of Ra 77 per cwt. f. o r. Jagadhari. The maximum price theo 
fixed by the Government of India for the commodity was Rs. 78 per cwt. 
The goods were loaded on railway wagons at Jagadhari on 27th 
December i943 by the defendant Company In the railway receipt the 
defendant Company was the consignee On 3rd January 1944* the railway 
receipt was endorsed over to the plaintiff firm and the plaintiff paid the 
balance of the price oi the goods on that date* In the mean time, on 
16th December 194\ a new order was passed by the Government of 
India making Rs* 48 the maximum price. This order was applicable to 
all contracts in which delivery was to be given on or after 1st January 
1944. The plaintiffs seeks to recover the difference between the 
contract price of Rs. 77 per cwt. and the maximum price of l\9. 48 per 
cwt. fixed by the order of the Government of India The claim is based 
on the following two grounds, vis., (1) The contract having become void 
by reason of the new Government order, the defendant is bound to make 
compensation to the plaintiff or restore the advantage it has got under 
the contract. Sections 56 and 65* Contract Act are relied upon for this 
branch of the argument. (2) The payment in excess having been made 
by mistake the defendant is bound to refund it. S- 72, Contract Act, 
is invoked in support of this contention. Held that in the present 
case delivery to the railway Company cannot be deemed to be delivery 
to the buyer. The order passed under the Defence of India Act would* 
therefore, affect this contract. Now did the contract become void on 
I6th December 1943, when the order was passed fixing the maximum 
price of the goods at Rs, 48 per cwt ? On that date it was made unlawful 
for any one to charge any price in excess of Rs 48 per cwt inasmuch 
as the order provided that anyone charging more was liable to be 
imprisoned. Thus the main term of the contract had become unlawful. 
The contract as entered Into between the parties could not be performed 
without infringing the law. The contract, as it stood, could not be 
performed without infringing the law and It, therefore* became void 
on the date of the promulgation of the aforesaid order under the Defence 
of India Act. The next question is whether on this account the plaintiff 
would be entitled to recover the difference between the contract price 
and the' price fixed by the order by invoking the aid of S. 65, The 
answer must be in the negative. S, 65 deals with two matters : (a) an 
agreement which is discovered to be void and (b) a contract which 
becomes void. The first matter is concerned with an agreement which 
never amounted to a contract because it was void ab initio* the fact of its 
being void being discovered at a later stage. The word used is 
“agreement” and not contract. The use of the word "discovered” may 

1* JaifldUk P mad Pomtddl* v. Produce Exchange Corporation Lid. 
A* L R» 1946 C*L 245 i 8QC. L* J. 170. 



1424 


{(&. V’ 


be stressed in the first part of the section in contradistinction to the 
word “becomes" in the second part The word "discover” connotes the 
pre-existence of that which U discovered. At present such a case is not 
to be considered. The second matter deals with a contract (i e. with an 
agreement enforceable at law) which was good at its Inception but which 
becomes void at some later stage by reason of some supervening 
circumstance. At present such a case also is not to be considered. Now 
what S. 65 says is that if any body receives any advantage under 
such a contract he is bound to restore It or make compensation 
for it when the contract becomes void. The advantage must have 
been received under the contract. Now a contract is an agreement 
enforceable at law (see S. 2 (h), ContractAct), The advantage must* 
therefore, have been received under an agreement enforceable at law. 
If the advantage is received after the agreement ceases to be enforceable 
at law, L e, ceases to be a contract, can it be said that it is an advantage 
received under the contract ? It is not so* The section applies only 
if the advantage is received before the contract ceases to be a contract 
by becoming void. In this case it was received after and, therefore, 
the section does not apply. This view finds support in this Bombay 
case.* The next point for consideration is that the sum claimed is 
recoverable under S. Contract Act, as having been paid under a 
mistake. S. 72 uses the word "mistake" without any qualification. 
Now if the word "mistake" is given its ordinary meaning, vii., a 
mistake of any kind—an unqualified mistake—does any conflict necessarily 
arise between that section and S. 217. It is not so. S. 21 speaks not 
of a payment made under a mistake of law but of "a contract caused 
by a mistake of law”. S'. 72 docs not speak of a contract at all but 
merely of a payment made under a mistake. The section appears in 
Chap. V, which does not deal with contracts but "with certain 
relations resembling those created by contract". Under S. 72 a payment 
may be made by mistake without there being any contractual relationship 
at all between the parties. A may pay a sum to B under the mistaken 
belief that he Is in law bound to maintain B. Here there is no contract 
between the parties voidable or otherwise. If the law declares such 
a payment refundable, it does not In any way conflict with S.21 as 
no contract Is Involved. Again a payment may be made in the. course 
of a contract under a mistake of law without such payment being 
the “cause of the contract". In such a case also, the refund of that 
payment would not tender S. 21 nugatory. That section deals 
only with mistakes of law which "cause a contract" or which 
give birth to a contract* it has nothing to do with any other kind 
of mistake If, therefore, a payment made undet a mastake of law 

v. DaMa t Khimji 9 Co, A. L R. 1920 Bom. 192 ; 

44 Bom. 631; 56 L C 465. 
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si not the origin of a contract auch payment would be refundable 
under S* 71* This it how $. 72 can be construed, A certain amount of 
confusion has been caused by reason of the importation of the English 
Common law rule regarding the recovery of payments made under a 
mistake* The English common law rule that a payment made under 
mistake of law is not recoverable can have no application here, where 
there is a statute governing the question. The dictum of l ort-Williaros ]., 
in this case 1 cannot be followed as It is based on the assumption that the 
English Common law doctrine regarding this subject is applicable to 
India. The question remains whether in this case the plaintiff is entitled 
to recover the sum claimed, Can it be said that the difference between 
the contract price fixed by the Government ord. r represents a payment 
made by the plaintiff by mistake ? It cannot; when the contract became 

void the plaintiff could have refused to pay anything at all and in that 

case he would have had to return the goods. If he paid the contractual 
sum in ignorance of the fact that the contract had become void that 
would he a payment by mistake. He could then recover the entire 
amount paid and return the goods. Here the entire contractual price 
has been paid by mistake. The plaintiff cannot be permitted to 

split up the payment made in the way he seeks to do and to treat a 

part only of such payment as being a payment made by mistake 
refundable under S. 72. To do so would be to permit the plaintiff 
to enforce a new contract on the defendant Company. Moreover, ?he 
Government order contains no such compelling clause, it merely 
prohibits the sale above n certain maximum price but it docs not compel 
anyone to sell at tlvtt price Tncrefore, the plaintiff cannot seek the aid 
of S. 72. Contract Act, in the manner in which it has sought to do. 

2. “Anything delivered by mistake” Section 72 only means 
that the person to whom the goods are delivered by mistake must 
return rhem if he has them Where money Is paid or goods delivered 
to a man by mistake, it can be recovered so long as his stains quo is 
maintained, L c., so long as he can be equitably regarded as still having 
the benefit of that which was paid or delivered to him. The doctrine 
involved in the case is the doctrine of equitable restitution and does not 
depend on the conduct whether good or ill of anybody. • 

A sold some bales of cloth to B.B sold the bales to C and C to D. 
D found that there was shortage in the contents of the bales. He filed 
a suit for recovery of price of the shortage against C. In the mean time 
B had become insolvent, and C pleaded that he should not be called 
upon to pay as he had lost his remedy against B, due to B's bankruptcy. 

1. Katherine Stiffles, v. Cart Makertich Martin, 39 C. W. N* 174. 

2. K. M. P. H - Firm, v. Otftcuil Assignee of Madras , A, L R. 1923 

Mad, 17 s 16 M* L. W. 75 : 43 M. L J. 142 : 1922 M. W. N, 
498 : 70 I. C 751, 
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Held,* that D wa* entitled to recover from C and B'» irwolvenc, did not 
•fleet C't liability. 

3. Legal consequences of payment by niftake of fartr-The 
money vu paid under * mistake, and, therefore, the provisions of 
section 72 apply. The Treasury Officer would certainly not have paid 
the money unless he had believed the requisition was duly signed and 
countersigned, and the signatures which he believed to be genuine 
are admitted to be false. He, therefore, paid the money under a mistake 
of fact. It is immaterial whether he believed the bearer of the 
requisition to be the messenger sent by Mr. Johnson or by the appellant ; 
and, indeed, the circumstmce that the messenger was the servant of 
a respectable native banker would have calculated to disarm rather 
chan excite suspicion. Looking to the course of business, there is no 
ground for the contention that the Treasury Officer neglected any 
precaution he could reasonably have been expected to take, nor that he 
was in any way guilty of carelessness. The Officer was imposed on by a 
gross fraud, and paid the money to the appellant, who was the innocent 
agent of the person who contrived the fraud. The appellant Is, under 
the circumstances, bound to repay the moneys received by him, and he 
cannot defend himself by the plea that he has paid the money to his 
prlncipah-TMgmfln;* nor can the Court allow that the drcumstances 
that the Principal was himself a servant of the respondent, and In the 
course of his employment obtained facilities for committing the fraud, 
relieves the appellant from his liability. If the form of the requisition was 
purloined, It was taken with the consent of the respondent, and it is 
not shown that the Officers of the department in any way facilitated 
the theft by the omission of any reasonable precautions.* 

It appears that the plaintiff was the obligor of a bond for Rs. 200 of 
which defendant No. 1 was the obligee. On the 1st April 1887, at the 
request of defendant No 1 she paid to defendant No. 2 the sum of 
Rs. 9, on the understanding that it was to be credited to her In the 
amount due from her on the bond. On the 20th June, 1878, the 
plaintiff, upon his demand, paid to defendant No. 1, Rs. 299 in 
satisfaction of her debt to him. It now appears that she has paid over 
and above what was actually due from her Rs. 15-7-0 and it is this 
amount she seeks to recover. Held, 1 2 3 4 that the plaint as originally framed, 
no doubt, treated the plaintiff's claim as based upon a quasi contract. 

1. P. Rami,th and Co, v. T. R Sadasiva bAudaliar and Bros* A. 1. R. 

1925 Mad. 1255 : 48 Mad. 925 : 49 M. L* J. 228 : 21 M. L. W. 

341 a 1925 M. W. N. 688 * 91 I. C. 151. 

2. Turman, v. Hopkins. 4 M. St G. 389 : 5 Scott, N. R. 464. 

3. SHugon Chand, v. The Government, North Western Provinces, (1875) 

1 Ail. 79. 

1 Batbunniw, Muhammad Jan, (1880) 2 All 671. 



Accor di ng to EagMi preced en ts, wto fat the recovery of money paid 
by mkcake are founded upon the fiction of an Implied contract and 
promise to psy. But the provisions of the Contract Act. Chapter V. 
have superseded this fiction of Implied contract and promise, and the 
repayment of money by a person to whom it has been paid by mlw»W, 
is by S. 72 declared to be a duty on die part of such person, the 
refusal to perform which, when requested. Is proper ground of an action 
for damages. 

After following this case’ It is held that a tuk for money r** 1 by 
mistake is one of die nature cognizable in a Court of Small Causes.* 

The debtor of an insolvent under a private settlement paid money 
to an auction-purchaser of the debt and subsequently the Receiver In 
insolvency recovered the amount over again from him and he 
thereupon brought a suit against the auction-pure haser to whom he had 
paid the money, by private aecdement. Held,* that the suit could be 
brought under provisions of S. 72 of the Contract Act- 

Money paid under a mistake of fact on the part of both the parties 
is recoverable. 4 

A broker was authorized by plsintiff to purchase particular 
property and a certain amount was paid to the broker as earnest 
money to be paid to the vendor, but the broker contracted with a 
different vendor in respect of different property and paid the earnest 
money also to the vendor who received it in good faith. Held,* 
that on suit by the plaintiff, the defendant vendor was bound to repay 
to plaintiff under S. 72 of the Indian Contract Act. 

Plaintiff paid to defendant certain sum to discharge debt due under 
a pro-note but by forgetfulness he mentioned a wrong date of the 
pro-note. Defendant appropriated the money as If due under a pro-note 
of a fictitious and wrongly mentioned date and then endorsed the pro¬ 
note to third person who then sued plaintiff on the note. Plaintiff then 
brought action against defendant for the money. Held,* that the 
plaintiff could recover even before a suit against him by the endorsee 
was decreed. 

1. Nath Prasad, v. Baijnath, 3 AIL 66. 

2. Chamru, v. Hardat, (1883) 3 A. W. N. (1883), 128. 

3. BaBdshen Das Dhanpat Rai, v. Devi Satan, A. L R. 1922 Lah. 

103 : 4 L. L. J. 164 : 62 L C. 929. 

4. Erfanuddin, v. Bharat Chandra Sarkar, A. L R. 1922 CaL 1(2/. 

5. National Watoomal, v. Yusifally Noordin, A. L R. 1925 Sind 93 t 

78 L C. 794:18 S. L. R. 65. 

6. Ramasumni Naiehet, v. Narayanaswami Naidm, A. L R. 1925 

Mad. 762 : 1925 M. W. N. 41: 90 L C. 90$. 

F.—180. 
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According to KtBy* money paid under a mistake of bet arMng 
b et w ee n the petaon paying and the payee can be recovered, but money 
paid under a mlatake of aome fact with which the payee had nothing 
to do , cannot be recovered. William*, J., in the cate of Townsend* 
aaid; "It may be diet if he had aware of all the facta of which he 
afterward* became aware he would not have paid the money, but you 
cannot recover back money because you have paid it in ignorance of 
aome fact which, had you known It, would have influenced you not to 
pay it; that fact being one with which the payee ha* nothing to do."* 
Money waa paid under mistake or Ignorance of fact. Held,* that the 
rule it that the person to whom It has been paid must repay it In this 
case, however* the plaintiff* have, by their conduct, made It impossible 
to restore the parties to their original position ; and this fact affords a 
good defence to the *uit. The material facts are these. On December, 22, 
1921, the defendant Bank presented to che plaintiffs a hundi for payment. 
The plaintiffs paid the amount without reading the hundi; had they 
read it they would have found that It was not drawn upon them and that 
they were, therefore, not liable to pay. They discovered their mistake in 
November 1922 and it was not until August 9, 1924. that they gave 
notice of the mistake to the defendant Bank and called upon it to repay 
the money. The plaintiff* took about eleven months to discover their 
mistake. The hundi, after It was paid, was retained by the plaintiffs, and 
it Is difficult to understand how, but for their own carelessness, the 
mistake remained so long undetected. Then, after the mistake was 
discovered, they remained inactive for a period of about twenty months. 
This long and unaccountable delay has made it impossible for the 
parties to be restored to their original position. By their own 
negligence or. as they prefer to put it, by a mlatake of fact the ptaintlffs 
accepted the position of drawers of the hundi. These facts are sufficient 
to cast upon them the duty of giving notice of their mistake to the 
defendant Bank within a reasonable time. Moreover, the plaintiffs were 
bound to give the defendant Bank information of their own mistake in 
accepting the position of drawers of the hundi within a reasonable time. 
Their fatture to do so has disentitled them from recovering the money 
in this suit. 4 

1. Kelly, v. Solari, (1542,1 9 M. &. W. 54 r 11 L.). Ex. 10 j 6 Jur 

107. 

2. Townsend, v. Crowd} !1 S4<>-50) 8 C. B. (N. S ) 477 ; 29 L. J. C. P. 

300 : 7 Jur. (N S.) 71 : 2 L. T. 537. 

3. China 9 Southern Bank, Ltd, v. Te Thoe Seng, A. I. R. 1926 Rang. 

14: 3 Rang. 477:92 1 C. 233. 

4. Raghunath Rfthteran, v. The Imperial Bank of India, Ltd, A. 1. R. 

1926 Bom. 66 : 27 B. I, R. 1229; 91 I. C. 342 = 50 Bom. 49, 
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It cwoot be dbputed tbit mistake b a good ground lor 
rdfcf Incases of sale inter mvt, and if mistake it proved relief can be 
given to the case of a tale held through the Intervention of the Court, 
There are instances out of which one Privy Council cue 1 may be dud 
where sale has been set aside on the ground of mistake.* 

A payment made under a mistake of fact common to both partita 
can be recovered as money had and received to the use of the person 
making payment, 9 

The question of law involved is whether the purchaser of immoveable 
property in an auction held by the Court in execution of a money 
decree b entitled to maintain a suit for the recovery of the price paid 
by him If he b deprived of the property subsequent to tbe confirmation 
of the sale in hb favour on the ground that the Judgment-debtors 
had no saleable interest in it. Held, 4 that In every case where the 
Property of third person, in which the judgment-debtor had no saleable 
interest, has been sold at the instance of the decree-holder both the 
parties, i. e. the auction-purchaser and the decree-holder must at 
least be deemed to be labouring under a mistake on an essential fact, 
and, therefore, the suit would lie to recover the purchase price on 
the auction-purchaser being deprived of the property by the rightful 
owner as for recovery of money had and received on total failure of 
consideration. The right to maintain such action has been "given to 
the purchaser on equitable grounds ; he must, therefore, bring hb 
case within the rules of equity and hb right to recover would be 
subject to any equitable defence that the decree-holder might be 
able to advance on the ground ot latches, knowledge of true state 
of affairs, fraud, etc, on the part of the purchaser. From the 
foregoing it would appear that the object of the legblature to enacting 
R. 93, O. 21, Civil Procedure Code, was not to deprive the auction 
purchaser of any rights that he otherwise had but was merely to 
provide him with an unconditional right:, which could be enforced 
summarily, of getting back the purchase money, if the sale b set 
aside under R. 92, in other cases, his right to have recourse to the 
ordinary remedy of instituting a suit for refund and to bring hb case 

1. Thakur Berhma , v. Man Ram Viir^art, 41 I- A. 38 : 21 L C. 936 : 

41 Cal. 590 (P. C.) 

2. Hafez Uzir Alt t v. Najimannewa 1*6 I. C. 634 i A. I. R. 

1928 Cal 865. 

3* Tom Boevy Barrett, v. African Products, Ltd, A* l R. 1928 P • C, 
261; 29 M. U W. 72 : 110 l C 299. 

4* Mehar Chand, v. MUkhi R am, A, 1. R. 1932 Lab. 401 1 138 1. C. 

47: 33 P. L R. 649: 13 Lah, 618 (F. B.) 
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within the ambit of the rule* of equity wan not intended to be effected. 
Hence the right of the aucdon-purchsser to recover the purchase price 
under such circumstance* is inherent and vests in him by the very 
nature of things and Is not a creature of legislation. 

The defendant was in poss essi on of the disputed land at rise rime 
of the notification issued by the Government for acquiring that land 
under the Land Acquisition Act and rite Government succeeded in 
recovering p os sessi on of the land and in getting rid of whatever 
claim the defendant had to the land by means of these proceedings 
and by means of the payment. It cannot be said that there was no 
consideration for rise payment and Government is not, therefore, 
entitl ed to claim back (he compensation paid to the defendant on 
the ground of total failure of consideration. Moreover, an action 
for money had and received does not lie if the consideration fails 
only in part. Money paid by Government to the claimant under the 
order of the Court In tend acquisition proceedings cannot be recovered 
on the ground that the property acquired belonged to Government 
and that proceedings for land acquisition were started by Government 
through mistake In ignorance of its own title. It is laid down in this 
leading case* that where money has been paid by the plaintiff to the 
defendant under the compulalon of legal process, which is afterwards 
discovered not to have been due, the plaintiff cannot recover it back 
in an action for money had and received. This case* is an authority 
in which that principle was applied in India. As was pointed by Lord 
Halsbury in the case of Moore* the principle of lew is not that money 
paid under a Judgment, but that money paid under the pressure of 
legal process cannot be recovered. In this case also the money was 
paid under the pressure of legal process and that this action for 
money had and received does not really lie. Moreover, where plaintiff 
is claiming repayment of money paid under a mistake on the ground 
that the lend purchased by him for which he paid money belonged 
to hfan, riie burden is on him to prove his case, end in order to 
discharge that burden he must prove that the defendant had not 
got tide either by grant or by adverse possession. 4 

In the present case, the position was chst the plaintiff got symbolical 
posses s ion or ineffective possession on 9th June 1922, a suit at that 

1. Monto, v. Hemps*. ( 1797) 2 Sm. L C. 366. 

2. Kilhe* Sohoi, v. Bakhuwat Singh, 20 AIL 237 s (1898) A. W. N. 

24. 

3. Meow. v. Veiny of Fulham, (1895) 1 Q. B. 399: 64 L. J. Q. & 

226:14 R. 343 : 71 L. T. 862 :43 W. R. 277. 

4. SscieUHy of Suae, v. Totygaakeb Yahmmnae Hokor, A. L R. 

1932 Bom. 386 : 34 B. L R. 791 s 140 L a 171: 56 Bom. SOI. 
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rime having been started to sec aside the sale It was in October of the 
following year that the payment* were made to the Zamindar, that is 
to say, he made the payments with his eyes open seeing that the sale 
had been challenged by the peunidat. In these circumstances if a question 
arises whether these payments are made under a mistake of fact, there is 
nothing convincing that it can be treated in that way. There it nothing 
convincing alto that, as a matter of common law. the rents which were 
paid by the auction-purchaser to the tommdar can be treated as money 
paid without consideration. 1 

A cargo of lemons was insured under a marine insurance policy 
■gainst the usual sea perils. The steamship having struck a submerged 
object, one of the holds was damaged, but the lemons being stowed in 
another hold, were undamaged. The ship underwent repairs and due 
to the delay thus caused the lemons being perishable had to be sold 
forthwith at a loss. The parties concerned being unaware of the true 
fact* the Insurance Company made payment under the policy. 
On discovery of the true facts a refund wss claimed by the Company, 
Held* that the facts which were misconceived were those which were 
essential to liability and were of such a nature that any agreement 
concluded under such mistake was void in law, so that any payment 
made under auch mistake was recoverable. In the case of Kelly * where 
money was paid under a mistake of fact, Baron Parke concludes his 
well-known statement of the law with these words s “If it (the money) 
is paid under the impression of the truth of a fact which is untrue, 
it may generally speaking, be recovered back, however, careless the party 
paying may have been in omitting to use due diligence to inquire into 
the fact. In such a case the receiver was not entitled to it, nor intended 
to htve it" The “fart" which Baron Parke is referring to is one ‘‘which 
would entitle the other to the money" if true. The reference to 
intention is crucial. 

From authorities it will be seen that the rule governing the recovery 
of money paid under a mistake of fact seems to be this : that the person 
paying under a mistake of ict, however, ignorant he may be and, 
however, forgetful he may ha\ been, is entitled to recover such money 
unless he has at any time waiv. his claim or has been estopped by reason 
of conduct, by which the payee has altered his position by parting with 
the money. But, it has been laid down, the mistaken payment must be 

1. Abdul Hamid Sardar, v. Bygj Chmd M ahatap, A. I. R. 1932 

CaL 108 t 54 C L. J. 302 : 36 C. W. N. 238 «136 L G 472. 

2. Nomkh Union Bre Insurance Society, Ltd, v. Wm. H. Price, Ltd, 

A. L R. 1934 P. C. 171: 40 M. L. W. 212 :1934 A. L. J. 609; 
4 A. W. R. 626 * 151 L C. 544. 

X Kelly, v. ScfoW. 9 M. & W. 54« 6 Jut. 107 1 11 L J! Em 10. 




1412 UMAJL CONMQUSNCSa Of fAfMSNT Bf UMtAKK Of MOT. ( Cfc. V. 

of such a nature that if such payment to not rectified a liability will be 
created againer the peraon paying. Thto requirement to present here as 
any Admintotrator-Oeneral who parti with money belonging to an estate 
of which he has charge, to obviously accountable for the loas thus 
su s tain ed ■’ 

The lower appellate Court found that the plaintiff waa entitled to 
die return of the money because the breach of the contract under which 
the money waa claimed was due to the default on the part of the 
defendant! ; but agreeing with the trial Court it held that the suit waa 
batted by limitation and hence the suit waa dismissed. On the merits 
die lower appellate Court’s finding was that there was really no contract 
entered into between the parties as each one had a different idea as to 
the nature of the contract that he was entering into with the other 
and that the contract was the result of a mistake. This would mean 
there was no contract at all between the parties. If so, how the 
question of default to material. Held. 9 that the plaintiff will be entitled 
to get a refund of the amount which he has paid if the claim to not 
barred by limitation. 

It wa contended that S- 72, Contract Act, made no distinction 
between mistakes of fact and those of law and alleged that the money 
paid erroneously was refundable whether it was paid under one kind of 
mistake err the other. It must be admitted that the words of thto 
section are very general and capable of bearing the interpretation which 
waa attempted to be put upon them ; but in view of S. 21, Contract Act, 
which provides that a contract is not voidable because it was caused by 
a mistake as to any law in force in Brittoh India, it has been decided in 
thcac cases*'* that the mistake, to entitle a party to get the relief, must be 
one of fact and not of law. It may be argued that since the term‘coercion’ 
used In S. 72, Contract Act, has been held by the Privy Council* 
to have been used in the ordinary sense and the definition of S. IS, held 

1. Lloyds Bank Ltd. v. Administrator General of Burma, A. L R. 1934 

Rang. 46:12 Rang. 25 . 151 I. C 1018. 

2. P. C. Mulhu Chttftar. v. R. M. Venkatochalam Chatty, A- 1. R. 

1935 Mad. 287 : 1935 M. W. N. 237 : 41 M. L. W. 476: 

159 1. C. 486. 

3. A. M. Appovu OwtiMT, v. S. I. Ry. Co, Ltd. A. I. R. 1929 Mad. 

177.114 1. C. 358: 56 M. L. J. 269. 

4. Sethwpati AvergaL v. Secretary of State, A* L R. 1929 Mad. 179 : 

114 L C. 829 i 52Mad. 12: 55 M. L J. 77a 

5. Wolf 9 Sons. v. DmUba KMntfW Co, A. L R. 1929 Bom. 192 : 

58 L C. 465 1 44 Bom. 631: 21 Bom. U R. 986. 

6. Kanhaya LaL v. National Bank of India Lid, 40 Cal. 598:18 L C 

949: 40 L A. 56 r 17 C. U J. 478117 C W.N.541 (P. CJ 
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not to control the meaning of that word in this section, the word 
'mistake' might similarly be construed In the ordinary sense and should 
not be controlled by S 21 of the Act. It is unnecessary to consider 
this question in this case as there is no doubt that the payments were 
made by the plaintiff to the defendant Board under the mistaken notion 
that the properties in regard to which those were made were situated 
within the local jurisdiction of the Board and not beyond It. Whether 
the plaintiff is entitled to recover them on the ground of failure of 
consideration ot on the basis of an express or at least an implied request 
of the defendant, there can be no doubt that they were made under 
a mistake of fact and the plaintiff is entitled to recover them as money 
had and received by the defendant for the plaintiff’s use. The 
observations in this case' are helpful and may be cited thus t “It follows 
that in the absence of such proof, the payment made to the appellant 
In respect of his 1000 shares was, on the interpretation of the facts moat 
unfavourable to himself, a payment made under a mistake of fact 
common to himself and the Company, vi:., that he was a 
share-holder for 100 shares, when in truth he was not, and 
money so paid can be recovered as money had and received to the use of 
the Company and this was the form of the action”. The lower Court’s 
suggestion that even If the mistake under which the money was paid 
to the Foard was one of fact, it was “not one that arise out of any 
contractual relation" and the money could not, therefore, be refunded was 
not justified It is quite possible to conceive of cases where a payment may 
have been made by a party under a mistake of fact although there may 
have been no contractual relation between him and the person to whom 
the money oaid. The Allahabad case* may be cited as one of the instances 
in which money paid by mistake was held to be recoverable although 
there was no contractual relation between the parties to that suit. Now, 
money paid under a mistake of fact would only be recoverable when it Is 
found that it was not paid by the plaintiff with the intention of making 
a gift or with an idea that theparty receiving the money may have the benefit 
of the same whether the reason which led to the payment was correct or 
otherwise Since thcremedy under the section is of equitable nature, itmay 
also not be recoverable if the person who paid the money i> found to be 
estopped from recovering it or even when the receiver's rights in relation 
to third parries have been prejudiced. Put where the position Is not 
altered or the plaintiff has not been guilty of any latches, he would 
be entitled to recovei the money paid by him under a mistake of fact even 
tf he had been careless or negligent and failed to exercise due diligence 

:. Tom Borvry Barrett, v. Arican Products Ltd, A.I.R. 1928 P. C. 

261 : 110 I. C. 299 « 29 M. L. W. 72, 

2- Anntdh Kumar, v. Lachmichand, A . 1. R. 1928 AU. 500:115 L C. 
114:50 AIL 818: 26 A L f. 751. 
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to enquire Into the facts or to remember them. If the money were 
paid under compulsion ol Isgal process it might have been * different 
matter, but when it was paid under the mistaken notion of fact that the 
defendant was entitled to receive this money from the plaintiff', there 
is no reason why he should not be entitled to recover it after the mistake 
was discovered. The following statement of law in the case of MaskeU' 
is correct in so far as it goes:—“If a person pays money, which he is 
not bound to pay, under the compulsion of ,cnt and pressing necessity 
or of seizure, actual or threatened, of hi „oods he can recover it as 
money had and received”. But this does not mean that the money not 
paid under compulsion of urgent and pressing necessity is not recoverable. 
A payment made under a mistake as provided in S. 72, Contract 
Act, is a case in potnt. If money is paid under a mistake of fact, It 
cannot be said to have been voluntary in the sense in which thst term 
was used in law in connexion with ptyments although there may have 
been no actual compulsion of urgent or pressing necessity. To be 
voluntary it must have been made by a person of one'* own free will; 
but if it is made under a mistake of fact, how can it be said to have been 
so 7 There is no scope here for the application of decisions in cases such 
as these two cases*** where no question in regard to a mistake of fact 
was raised or considered. If money is paid voluntarily under a mistake 
of fact, such as the parties were under in this case, viz., in regard to the 
territorial limits of the Ponchayat Board’s jurisdiction, it is recoverable 
undsr S. 72, Contract Act. That a mistake like thia was purely a 
mistake of fact cannot be doubted. It was so held in this case.* It must, 
therefore, be held that a payment under a mistake of fact cannot be 
regarded as a voluntary payment. The decision in Manilal* does not 
decide that a voluntary payment, even if made by mistake, cannot be 
recovered from the party receiving it. The trial Court refuted the 
reliefs prayed for by the plaintiff on certain grounds .'—These were firstly 
that the plaintiff was the President of the Board at the time when he 
made these payments and he did not care to read the notification limiting 
the jurisdiction of the Board to certain areas carefully, and secondly that 

1. Moskeli, v. Hornet, (1915) 3 K. B. 106 t 84 L. J. K. B. 1752 : 

113 L. T. 126 i 31 T. L. R. 332 t 79 J. P. 406 : 59 S. J. 429. 

2. Municipal Council, Tuticom, v. RaJJi Brothers. A. I. R. 1934 Mad. 

420 i 150 I. C. 890 : 67 M. L. J. 566. 

3. Chairman, Municipal Council, Rajamundry, v. Subba Rao, A. L R. 

1937 Mad. 559 1 1691. C. 330. (1937) 1 M.L). 496, 

4. Meadows, v. Grand Junction Water Works Co, (1905) 21 T. L R. 

538 ; 69 J. P. 255:3 L. G. R. 910. 

5. Manila! Lattuhhai, v. Chandula! Tribhavandai, A. L R. 1930 Born* 

430»125 l C. 907 t 32 Bom. L. R* 424. 
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dsecoodtefcramcnttoned fa this Rangoon case 1 which was to the effect 
that the mistaken payment must be of such a nature that if such payment 
were not rectified, the liability would be created against the persons 
paying, was not complied with. Both these grounds ate Incorrect and 
do not disentitle the plaintiff from recoming the money. As to die first 
one, the plaintiff’s ignorance cod even forgetfulness would not by 
themselves disentitle him from claiming a refund unless die plaintiffs can 
be held to have been estopped or guilty of leches. This is borne out by 
the view expressed in Lloyds Bank Ltd’i case* in the following words f— 
‘The rule governing the recovery of money paid under a mistake of tact 
seems to be this. That the person paying under a mistake of fact, however, 
ignorant he may be and, however, forgetful he may have been, ft 
entitled to recover such money unless he has at any time waived Ills claim 
or has been estopped by reason of conduct by which die payee baa 
altered the position by parting with the money". The case of Raghunadi 
Rithkoran* was relied in support of this contention that since the plaintiff 
was negligent in ascertaining the truth, S. 72, Contract Act, would be of 
no help to him. A reference to the decision would, however, show that 
it does not support the proposition for which it has been relied on. It 
was found in that case that the persons who had paid a hand! on 
presentation were not entitled to recover the money, although they were 
not the drawees and had paid It under a mistake of fact. The learned Chief 
Justice observed thus i—‘It would seem contrary to principles of common 
law that in cases of negotiable instruments mistakes of this kind should 
not be notified within a reasonable time. The fact that the patty assumed 
the liability which was not cast upon by the document which was 
presented to him for payment must be taken as a ground for holding that 
he was bound to notify the mistake within a reasonable time to the 
holder of the document". The learned Chief Justice wes dealing with a 
negotiable instrument in that case, and it would be wrong to extend its 
application to cases where considerations special to that type of cases are 
not to be taken into account. He held that in the circumstances of that 
case a duty was cast upon the plaintiffs to inform the Bank within a 
reasonable time that they have accepted the position under a mistake of 
fact. The real reason for disallowing the claim was brought out by die 
other learned Judge when he observed : “In this case, however, the 
plaintiffs have by their conduct made it impossible to restore the parties 
to their original position and this fact in my opinion affords a good 
defence to this suit". This gives the real clue to die reason why the 
plaintiffs were held disentitled to recover the money paid by them under 

1, Lloyds Bonk Ltd, v. Administrator-General of Burma, A- L R. 

1934 Rang. €6 *. 1511- C. 1018: 12 Rang. 25. 

2, Roahuneth Rbhkaran, v. Imperial Bank of India Ltd, AIR. 1926 
66 1 911. C. 342 1 50 Bom. 49 : 27 Bom. L. R. 1229. 
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« mistake of fact They were held to have been estopped on account of 
fchdr silence, end estoppel, even if it is by conduct, is, as observed already, 
« good defence to ft auk of this kind. The mm fact, therefore, that the 
plaintiff was himself the President of the Board during the period when 
he paid this amount and was ignorant of the limits of its jurisdiction 
could not, without any thing else, justify the Court in disallowing his 
claim. As for the second ground, relisnce was placed on an observation 
in Uoydt Bank Ltd** at p. 39 of 12 Rang, which reads as follows; “But 
it has been laid down that the mistaken payment must be of such a 
nature that if such payment is not rectified a liability will be created 
against the person paying This requirement Is present here as any 
Admlnistrator^Ceneral who parts with money belonging to an estate 
of which he has charge is obviously accountable for the loss thus 
sustained". It would not be easy to assent to the proposition if the 
learned Judge was proposing to lay down a general rule applicable to 
alt muses of payments under mistakes of fact. If the learned Judge 
was, on the other hand, giving an additional ground which was taken 
by him into consideration in granting the equitable relief, the observation 
would be innocuous but perhaps unnecessary. One cannot expect 
to find a circumstance like this In every case. In a large number of 
cases moneys paid by persons under mistakes of fact will be found to have 
belonged to themselves only and no further liability found to have 
been created if the money is not refunded to them ; while in other case* 
although a liability may be found to come into existence if the money 
paid by a person is not refunded to him, yet it may not be possible to 
pass a decree in his favour ; the Court fa thus constrained to hold that a 
condition such as stated by the learned Judge in Llyodt Bank Ltd’s 
case 1 cannot be held to be a sine qua nun for ordering a refund of 
money paid under a mistake of fact. There is nothing else which 
would point to the conclusion that the plaintiff had either waived his 
tight to claim or was estopped from claiming this amount. 9 

One G falsely representing himself to be M the owner of a house 
and land, induced the appellants to lend to him Rs. 2000 on a 
mortgage of the property. The real owner had no knowledge of the 
fraud- As 0 had no interest in the property, the mortgage deed, 
of course, conferred no title. Again falsely representing himself to be 
M, G induced the respondent to advance Rs. 3500 on a second 
mortgage of the property. Out of the Rs 3500 which the respondent 
agreed to advance she was to pay to the appellant Rs 2000 in discharge 


1. Lloyds Bank Lid, v, AdminutMior-Getierdl of Burma, A* I R. 1934 

Rang. 16; 151 1 C. 1018; 12 Rang. 25. 

2. Pentakoto Audfagrayana Netfdu, v. Pcnchayat Board of Mangapaka, 

A. I. R. 1940 Mad. 660; 51 M. LW. 437; 1940-1 M L). 
562; 1940 M. W. N. 423. 
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of the firs* mortgage. The ion of M was a party to the second 
transaction, but again hit father hai no knowledge of what wai 
happening. Believing that G way M and that the appellant* were 
first mortgagee of the property, the respondent paid to them the 
Rs 2000. When the fraud was discovered the respondent instituted 
the suit to recover from the appellants the Rs. 2000 as a payment 
made In mistake of the facts. The lower Court held that the respondent 
had paid the Rs. 2000 to the appellants under a mistaken belief that 
the mortgage executed In her favour had been executed by the true 
owner and it was that mistake which had induced the payment 
Consequently the lower Court granted the respondent a decree for the 
return of the payment of Rs. 2000. The appeal is from his decision. HeU, 1 2 3 4 
that Section 72, Contract Act states: “A person to whore money 
has been paid, or anything delivered, by mistake or under coercion, 
must repay or return It.” There is no ambiguity. If money Is paid to 
a person by mistake he Is bound to repay it. That the Rs. 2003 was 
paid by the respondent to the appellants in the mistaken belief that 
they were prior mortgagees is not open to question and if the words 
used in S. 72 are to be given their ordinary meaning the decree 
must stand- For the appellants, it is, however, contended that the case 
falls within the principle laid down In the case of Aiken* and that 
under the English common law a payment made by mistake cannot 
be recovered unless there is some privity between the payer and the 
payee. Consequently, it is said that the section should be read subject 
to the qualifications imposed by the common law. It would be 
desirable to quote the judgment of Parke, B, in the case of Kelly* 
as it appears that S. 72, Contract Act, embodies the principle there 
stated, principle which was approved of by the House of Lords in 
this case. 1 * Parke, B. said: “I think that where money is paid to another 
under the influence of a mistake, that is, upon the supposition that 
a specific fact is true, which would entitle the other to the money, but 
which fact is untrue, and the money would not have been paid if 
it had been known to the payer that the fact was untrue, an action 
will lie to recover it back, and it is against conscience to retain It; 

1. Soudra Bai, v. Saraiu olhi Ammal, A. I- R. 1942 Mad. 590 : 

1947-1 M. L J. 441 :55 ML W. 233 : 1942 M. W. N. 335 : 

I. L. R 1942 Mad. 669 s 204 I. C. 169. 

2. Aiken, v. Short, (1856) 1 H & N 210: 25 L. J. Ex. 321 t 

108 R. R 526 : 156 E. R. 1180. 

3. Kelly, v. Solan, (1841) 9 M. & W. 54 : 11 L J. Ex 10 i 6 Jut. 

107 : 60 R. R 666 :152 E. R. 24. 

4. R.E Jones & Co. Ltd, v. Waring & Gillotv ltd, (1926) 1926 

A. C 670:95 L J. K. B. 913 : 135 L. T. 548.32 Cent. Csa 

8:TOS.J.756:42T. L. R. 644. 
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though a demand mty be necessary In those cu« to which die petty 
receiving mty htve been ignorant of the mistake. The poattion that 
■ person to paying it precluded from recovering by latches, to not 
availing himself of the means of knowledge to his power, seems, from 
die cases cited, to have been founded on the dictum of Bayley). to 
the cate of M lines’ and with all respect to chat authority, we do not 
think It can be sustained to point of law. If, Indeed, the money 
is Intentionally paid, without reference to the truth or falsehood of 
the fact, the plaintiff meaning to waive all Inquiry into it, and that 
the person receiving (halt have the money at all events, whether the 
fact be true or false, the liter Is crrwlnly entitled to retain It; but 
tf It is patJ under the Impression of the truth of a fact whkh is 
untrue, it may, generally speaking, be recovered back, however, careless 
the party paying mty htve bran, In omitting to use due diligence to 
Inquire into the fact. In such a case the receiver was not entitled 
to it, nor intended to hive It." In his speech In R E Jonet &. Co. 
Ltd,* Lord Shaw quoted to full the judgment of Parke, B and it was 
accepted as governing the case. There a gross fraud had been perpetrated, 
as in this case. The facts in Aiken's cast* have nothing in common 
with the facts here In 1816 one Edwin Carter made a Will by which 
he gave his property to his eight brothers and sisters In equal shares, 
to 1847 the testator died. In 1853 one of the brothers, George 
Carter, borrowed £ 200 from one Frandes Short, who died In 1853. 
The autt was by Short’s widow who was the sole executrix of his 
Will. George Carter was also indebted to a Bank to which In 1855 
he conveyed his interest in the estate of Edwin Carter, subject to 
charges previously created by him. As security for the loan of £200 
obtained from Short, George Carter had mortgaged his interest in his 
toother’s estate. After the conveyance to the Bank the executrix 
of the Will of Short applied to George Carter for payment of the £200. 
He referred her to the Bank, which thereupon paid her the £200 
to accordance with the terms of the conveyance which it had obtained 
from George Carter. After ail this had happened, a later Will of Edwin 
Carter was produced, and under it George Carter merely received an 
annuity of £100 which was to cease upon his making an assignment. The 
Bank then applied to the executrix for repayment of the £200, and as 
ahetefused to comply with the demand a suit was instituted a gains t 

1. Miines, v. Duncan, (1827) 6 B. &, C. 671 t 9 Dowl. fit. Ry. 731 i 

5 L. J. K. B. 239 i 30 R. R. 498. 

2. R. E. /ones 9 Co, Ltd, v. Waring & Gil low Ltd, (1926) 1926 

A. C. 670:95 L. J. 1C. B. 91b 135 L. T. 548 : 32 Com. Cm. 

8 :70 S.). 756 t 42 T.L, R. 644. 

3. Afton, v. Short, (1856/ 1 H. &.N. 210; 25 L. J. Ex, 321; 108 

R. R,526: 156E R. 1180. 
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bet. It«» held that the Bank was not entitled to recover the money. 
In thecoutse of Mi Judgment Bramwell, B. said: "In order to entitle 
• person to recover back money paid under a mistake of fact, the 
wkf,t> mutt be as to a fact which, if true, would make the person 
paying liable to pay the money ; not where, if tru;, it would merely 
r ptV* it desirable that he should pay the money,” It is to be borne bi 
mirvi t Kat George Carter owed £103 to the estate of Francis Short and 
in paying the executrix the Bank was discharging a lawful debt. In the 
present case both the appellants and the respondent were victims of a 
grots fraud* The Court of appeal applied the case of Aiken 1 in Morgan* 
but Greene, M. R-, was disposed to think that the observations of 
Bramwell, B., in Aiktn'j case 1 could not be taken to be an exhaustive 
statement of the law. He considered that they must be confined to 
cases where the only mUtake is as to the nature of the transaction, 
In the course of argument on behalf of the appellants the case of Watson* 
was referred to. In that case one Keys chartered a vessel belonging to the 
defendant, the hire being payable every four weeks in advance. It was 
a condition of the chatter party that in the event of non-payment of 
the hire, the owner was to be entitled to retake his ship. A sum ot 
£ 120 was due and Keys applied to the plaintiff to assist him. Thereupon 
the plaintiff handed Keys a cheque for £ i0'\ made payable to the 
defendant or order, on the understanding that Keys should inform the 
defendant that the cheque was given on the condition that the vessel 
should be allowed to proceed on a certain voyage. Keys paid thecheque to 
the defendant, but did not tell him of the condition. As the whole of the 
£120 was not paid, the defendant took possession of his ship. Thereupon, 
the plaintiff sued the defendant to recover the money. It was held that 
as defendant received the cheque without notice of any condition and 
for valuable consideration, the plaintiff was not entitled to recover It 
may be mentioned that in R. E- Jones & Co, Ltd* where Kelly’s case* 


1. Men, v. Shot t, 0856) 1 H. &. N. 210 s 25 L. }. Ex. 321 * 108 

R. R. 526; 156 E. R. 118?. 

2. Morgan, v. Ashctafi, (1938)1 K. B. 49: 1C6 L> ). K. B. 54*; 

157 L. T- 67 : 81 S. J. 477 : 53 T. L, R. 766 s (1937) 3 All. 

E. R. 92, 

3. Watson, v. Russell (If64) 5 B. & S* 968 : 122 E. R. 1090. 

34 L. J. Q B. 93 s 11 L. T. (N. S.) 614 ; 13 W. R. 231 ; 136 

R. R. 832. 

4. R. E. Jones & Co, tid, v. Waring & Gillow Ltd, (1°26) 1926 A. C. 
670 ; 95 L. J. K. B. 913 : l>5 L. T. 548 ; 32 Com. Css. 8 ; 
70 S. J. 756 : 42 T. L- R. 644. 

KiUy v. Solari, (1841) 9 M. fit W. 54 « 11 L. J. Ex. 10 ; 6 Jur. 107 : 
60 R. R. 666; 152 E. R. 24. 


5 . 
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vu Applied, Lord Shaw observed that Watson's esse* applied to • 
different set of circumstances and had no real bearing upon cases 
depending upon payments having been made under a mistake In fact. 
The clast of ease ruled by Wat ton’s case 1 was in hit opinion confined 
solely to that of payments made under a condition not communicated 
to the receiver, a condition as to the future conduct which tt was 
hoped, expected or stipulated should follow the payment. It to not 
neceaaery to decide whether under Indian taw Aden's case* and Watson’s 
case 1 would apply in cases where the facts were similar. It is sufficient 
to say that the facts in the present case are not analogous to the facts 
in either of these two cases. The observations of Parke B, in KeUy't 
case* are directly in point and they fit in with S. 72, Contract Act. In 
support of the contention that if the respondent is entitled to proceed, 
she must show some privity between her and the appellants; stress has 
been laid on this passage In Addition’s Law of Contracts (l 1th Edn„ 
p. 462): “It to necessaty in order to maintain this action, that a certain 
amount of money belonging to one pmon should have improperly 
come Into the hands of another and that there should be some privity 
between them”. This statement Is based on Watson’s case 1 and Colonial 
Bonk’s case.* Thete to nothing In S. 72 to suggest that It should only be 
applied when there is privity between the payer and the payee; but 
assuming that this to essential, the condition is fulfilled here. The 
appellants thought that they were the first mortgagees of the property 
and the respondent thought she was the second mortgagee who was 
discharging a prior encumbrance. That there is privity between a first 
and second mortgagee has already been accepted in these cases" '* by 
this Court. U to true that the appellants were not mortgagees but they 
regarded themselves as such. Therefore, there to here sufficient privity, 
if privity to an essential factor in this action. 

4. Legal consequences of payment by mistake of law;—In the 
present case the mistake of law is a mistake as to the general law in 

1. Watson, v. Russell, (ISM) 5 R. &. S. 963 • 122 E rT1o9oT 

34 L. ). Q. B. 93:11 L. T. (NS.) 614.13 W. R. 231: 136 

R. R. 832. 

2. Aiken, v. Short, (1856) l H. & N. 210: 25 L. J. Ex. 321: 108 

R. R. 526: 156 E. R. 1180. 

3. Kelly, v. Solari, (1841) 9 M. fit W. 54: II L. J. Ex. 10 : 6 Jur. 

107: 60 R. R. 666. 152 E. R. 24. 

4* Colonial Bank, v. Exchange Bank of Novo Scotia, (1886) It A. C. 

84 55 L. J. P. C. 14 : 54 L. T. 256 : 34 W. R. 417. 

5. Askavan Soukav, v. Venkatasu-ami Naidu, A. 1. R. 1921 Mad. 

102 : 62 I. C. 393: 44 Mad. 544 : 40 M. U J. 218. 

6. Pcriaswami Chettiar, v, Ramaswami Goundm, A 1. R. 1941 Mad. 

113 : 195 l C. 697 : L L R. (1941) Mad. $3: (1940) 2 M.L.J. 

513. 
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British India cannot be said to be • mistake betring upon the 
the prime or the special right of the person and therefore it cannot 
become a ground of relief within S. 72, Contract Act, or Alt* 96, 


Limitation Act/ 

A debtor alleged that be overpaid his creditor under a mistaken 
notion of law as the condition to the payment of interest on the date 
of the bond was penal Held* that even if this were so, the 
payment of interest was made voluntarily and as such the defendant is 
not entitled to claim a refund of it. As observed by Pollock in his 
Law of Fraud In British India (p i281 14 the man who has chaser^ to 
Judge his own cause upon all the facts, and has decided against 
himself, cannot appeal to the Court against his own judgment, 
whether it was well-informed or not". See also to the same effect the 
following two cases.*' 4 

The question is whether the plaintiff, who had paid property tax 
to the defendant Municipality upon demand in a wrong belief that 
he was bound to pay that tax, is entitled to have it refunded. Two 
contentions were put forward. They are that under S. 72, Contract 
Act, the plaintiff is entitled to a refund of money paid by mistake of 
law and that even though S. 72 would debar a person from recovering 
money paid under a mistake of Jaw in a quasi-contract, there would still 
be open to such a person the equitable relief that a Court can give to a 
person who has wrongly parted with money independently of any 
contract Reliance was placed on this case. 4 Held, 4 that the said decision 
in the case of Municipal Council • discusses the English principles to 
be applied in a case somewhat similar to the present one, in 
which a person made a payment to a corporate body 
under protest and then claimed It back. The question that arcae was 
whether the suit was in time ; because it had been filed more than six 


1. / A. M, A ppawo Cheuiat, v. S. I. Ry, Co, A. I. R. iW Mad. 177 : 

28 M. L. W. 591 : 1928 M. W. N. 385 : 56 M. L J. 769 : 
1141. C. 358. 

2. Btihambhar Dos, v. Kathu Singh, A. 1. R. 1933 Lah. 523.147 

I. C, 75*. 

3. Wojf & Sons, v. Dadiba Khtmji , A. I, R. 1920 Bom. 192 : 58 I. C, 

465 : 44 Bom. 631. 

4. M<mi Lai UUubhai,*, ChanduUU A. I. R. 1930 Bom. 430: 

125 I. C. 907. 

5. Municipal Council, Dindigut, v. Bombay Co, Ltd, A. L R. 1929 Mad. 

409 ; 120 L C. 867 * 52 Mad. 207 : 56 M. L. J, 525. 

6. Vemuff Ramjet Rao, v. The Muncipal Council , Masulipatam, ALfL 

1940 Mad* 956 1 1940-2 ML), 469: 52 ML W. 437: 1940 

M, W. N. 956* 
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months after the payment had been nude, six months being the period 
allowed by S. 350, Madras District Municipalities Act, for bringing a 
sub against a Municipality in certain class of suits. It was held that 
the suit claim was n6c one arising out of a contract and that, therefore, 
principles of the English Courts of Equity could be applied; for* in Indian 
Court* no distinction bad ever been drawn between equitable jurisdiction 
and legal, buch equitable principle* being applied, it was considered 
that the tuft was one for “ money had and received " and not an action 
for damage* and compensation. It was held, therefore, diet S 350, 
Madras District Municipalities Act, did not apply, but Art. 62, Limitation 
Act! It has, therefore, been argued that it is unnecessary to apply the 
principles of the Common Law Courts of England, which have been 
reproduced in S. 72, Contract Act, and that this suit may be looked 
upon as one in the general equitable jurisdiction of Civil Courts The 
decision in Municipal Council, Dindtgul' may be regarded as an authority 
for the position that either a cause of action arises independently of S. 72 
Contract *ct, or that when applying S. 72, Contract Act, one should 
not be bound by the somewhat narrower principles of the common Law 
Courts of England; but may well have regard to the decisions of the 
Court of Equity. Now that a suit for " money had and received *’ will 
lie apart from S. 72, Contract Act, has been held in this case* where 
a person was obliged to pay his landlord some money which was really 
due, in ordet to avert a summary sale of his land. It was held that 
although the money was not paid by mistake, yet the person who paid 
it was entitled to have it back- But even If this suit is regarded as one 
to which S 72, Contract Act, does not apply, the plaintiff's claim would 
not be any stronger j because Courts have generally held that where a 
payment it made by mistake of law, there is no room for the application 
of equitable principles. The person who makes the payment is under no 
obligation to do so; and if he, of his own free will and accord, having the 
tame opportunity of knowing the general law as the person to whom 
he pays it, makes such payment, there is no injustice done which bourn 
of Equity should remedy. It is pointed out In Halabury'i Laws of 
England. Vol. 23, at page 168, in para 246 and Vol. 7 at p. 278 at para 
249, that R is not an absolute rule that a payment made under a mistake 
of law cannot be recovered. A few exceptions do exist, especially where 
the person who makes the payment hat much less opportunity of 
knowing the law than the person to whom he pay* to and r elict On the 
word and experience of the person paid. It has, however, never been 
held, even by Courts of Equity, that a payment made under drcumstancea 
like the present Is recoverable In a Court. Returning to S. 72, 

1. Municipal Ccundl, Dmdfgul, v. Bombay Co, Ltd, A.!. R. 2929 

Mad. 409 : 1201. C. 867 : 52 Mad. 207: 56 M. L. J. 525, 

2. Konya luuomi ReddJ, v. CWru Reddi, 25 Mad. 548. 
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Act, it has been held in a number of cases that payments made in India 
by mistake of law cannot be recovered. This case 1 is a direct authority 
with regard to a payment of the kind here made, in another case* it 
was held that a wrong payment of income-tax could not be recovered 
for the same reason. In these cases*- 4 the principle that a person who 
makes payment under a mistake of law cannot recover it back again has 
been accepted without question. 7 here lino doubt, therefore, that as 
the law stands at present, a person who makes a payment of tax under a 
misapprehension as to his liability to do so cannot recover it in a Court 
of law, although one would expect a corporate body to refund 
voluntarily any amount which had been paid to it in error. 

5. Legal consequences of payment under coercionA defendant 
(seller) insisted on payment of a certain amount, which the plaintiff (buyer) 
maintained he is not bound to pay and the seller refused to give delivery 
of the goods, unless the buyer would pay such amount and the buyer 
paid the amount and took delivery. Hild,* that such a payment it not 
a voluntary payment, but a payment under duress or protest, though 
the payment is not made in terras ‘under protest*. Hence, the defendant 
must repay to the plaintiff the amount claimed, that is to say, the amount 
of over-payment as money had and received to the use of the plaintiff. 

A person having obtained a decree on a promissory note executed 
by A anl B applied for warrant of attachment of property in execution 
of the decree and the depury bailiff claimed to effect the warrant 
of attachment upon the property in the possession of C who was carrying 
on business in partnership with A and B. C in order to prevent all 
the goods in shop being seized, paid the decretal amount to the bailiff. 
The next day he made an application in the Court to the effect that 
the goods were his and were not liable to attachment and asked for 
the removal of the attachment. But this application was unsuccessful 
and the money was paid to the decree holder. Whereupon C brought 
suit for the recovery of the money. Held/' that he can justly say chat 

1. Appavoo Chcttuif, v. South Indian Railway Co, A, 1. R. 1929 Mad. 

i77 : 56 M, L. J. 2fc9 ; 28 M. L. W. 59l : 1928 M. W. N. 385 : 

114 L C. 358. 

2. Raja < f Ramnad, v. Secretary of State, A- I. R. 1929 Mad. 179 i 

114 I. C. 8,9 : 52 Mad 12 ; 55 M. L. J. 770 : 28 M. L W. 667. 

3. Municipal Council, Tuticorm, v. Ralti Brothers , A. I. R. 1934 Mad# 

420 1 150 L C. 890 : 67 M. L. J. 566 : 39 M. L. W. 660. 

4. Chairman Municipal Council, Rafahmundry , v. Subha Roo, R. 

1937 Mad. 559 :169 I. C# 330 (1937) 1 M. L J. 496. 

5. ShokooT Gani, v. T. S. Sabapatty Pillar, A. I. R. 1924 Mad# 236; 

47 Mad. 222 : 45 M. 1. J. 749 1 18 M. L W. 796 : 33 M. L. T. 

152 : 77 1. C. 70. 

6. Ah Choon, v. T,J firm, A. I. R. 1928 Rang. 55 : 5 Rang. 653 : 

106 I. C. 468. 

F.—182. 
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be «h Induced by coercion to pay the money, and on the authority 
of Seth Kanhaya loll* he is entitled to recover that money unless he 
himself is liable for the debt. It was held by the Privy Council tn 
this case* that the word 'coercion' in S. 72, Is used in general sense 
and that , If a third party was coerced into paying the money in 
satisfaction of a decree against judgment-debtor and was not himself 
liable for the money, the maney was paid by him under coercion within 
the meaning of S. 72, and a suit did lie to recover that money. 

The fact that a man's son was in custody on a criminal charge 
and that he consequently made an attempt to settle a non-com poundable 
case out of Court by a money payment to defendant can by no manner 
of means be construed as coercion. As laid down by a Bench of 
the Calcutta High Court 1 mere fear of punishment in a criminal 
case does not amount to undue influence, much less to coercion.* 

It cannot be contended that payment under protest can affect, 
the position of the person who Is being paid. Its value is to safeguard 
the position of the person who makes the payment and to ensure 
that it cannot be said that the payment he made was a voluntary one; 
but It docs not raise any obligation on the part of the person who 
accepts the payment to return It if it turns out ultimately that the 
money was not due. 1 he question w hether there is an obligation 
to return it has to be dete rmined on grounds altogether independent 
of whether the payment w as made with or without protest.* 

After referring to the following rulings:*-’' it is held that where the 


1. Am/udrnne: J« Bibi, v. Rahimbuksh ShikJar, A 1. R. 1916 Cal. 74 j 

42 Cal. ;86 : 21 C. L. J. 642 : 281. C 713 : 19 C. W. N- 383. 

2. Maung Chit Sir, v. Maun* San Gyaw, A. 1 R. 19?8 Rang. 173; 

6 Rang. 238. Ill 1. C. 21. 

3. Municitai Council, Dindigul, v. Bombay Co. Ltd, A. I. R. 1929 

Mad 409 s 52 Mad. 207 : 56 M. L. j. 525 : 1929 M. W. N. 
225: 120 1. C. 867. 

4. Duthin Mathura Koer, v. Bangjidhari Singh, 10 I. C. BSO. 

5. Dhanommol, v. V’rerarugfumi S'aidu, A. 1. R. 1923 Mad. 487 : 

73 I.C. 213. 

6. Fatima Khatoon Choudrani, v. Mahaomed J an Choudry, 12 M. I. A. 

65 : 10 W, R. 29: 1 Beng. L. R. 21 (P. C.) 

7. Dulichand, v. Ramkuhen Singh, 7 Cal. 648 : 8 I-A. 93 : 4 Sar. 

245 IP. C.) 

8. Valpy, v. Manley, 1 C. B. 594 : 14 L J. C. P. 204 : 9 Jur. 452. 

9. Set h Kanhaya Loll, v. The National Bank rf India, Lid, 40 CaL 

598:18 L C. 949 : 40 L A. 56fP. C.) 



$, 71. I &M& Of f AtMSNT UHWtt COStCION. 


1445 


record shows that a party made Ms deposit under protest setting 
out all the facts and claiming that the house was his and could not 
be sold in execution of defendant** decree against A ot her estate, 
the question to be decided is not really whether he made that 
deposit properly under R. 89, whether he was one of the persons 
who would come within the meaning of R. 89, whether the lower Court 
was right or wrong in accepting his money as paid under R. 89, but 
whether having paid that money to defendant in the circumstances to 
avoid the sale of property which his been found to be not A's but his, 
he is entitled to recover it under S. 72, Contract Act, as paid under 
coercion. Moreover, if attachment constitutes an infringement of the 
rights of a real owner, it would be a curious state of law if the aggravated 
form of the Infringement of that right caused by the subsequent sale of 
the property would be placing the real owner in a worse position in the 
matter of exercise of his rights. The real owner's remedy though It 
exists when the property is attached, does not disappear the moment the 
sale takes place- The real owner would be entitled to pay money under 
protest and seek the proper remedy to have the same back, with any 
further damages that he might sustain. His rights are not suspended or 
kept in abeyance to revive and reappear when steps arc taken at the 
instance of the auction-purchaser to dispossess the owner If the goods 
of a third person are seized by the sheriff and arc about to be sold as the 
goods of the defendant and the true owner pays money to protect his 
goods and prevent the sale, he may bring an action to recover back the 
money he has so paid; it is the compulsion under which they arc 
about to be sold that makes the payment involuntary. 1 

If an owner, in order to save the property from sale, pays the amount 
to the decree-holder, he can recover back the money so paid under S. 72, 
Contract Act, on the ground that the payment was involuntary or 
obtained by coercion. But where money is deposited after a sale to have 
the sale set aside under O. 21, R. 89, Civil Procedure Code, his payment 
cannot be considered to be voluntary and cannot be recovered beak 
under S. 72, Contract Act, from the decree-holder. He is only entitled 
to a declaration against the decree-holder that his property is not liable to 
be sold in execution of the decree,* This view finds supportin this case* 

1. Koila Satyam, v. Thammana Peru;u, A. 1. R. 1931 Mad- 753 : 

34 M. L. W, 399 : 135 I. C. 24. 

2. Shankarrao Keshavrao Deshmukh , v. Vadilal Mulchand Gujtati , 

A. I R. 1933 Bom. 239 : 35 B. L. R. 462 : 57 Bom. 601 : 
148 L C. 74. 

3- frlarayan, v. Amgouda, A. 1- R. 1921 Bom. 169 * 62 T. C, 104 : 
45 Bom. 1094. 
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which has been followed by the Patna High Court 1 2 3 4 5 * and by tH« 
Madras High Court 8 * 

A property was attached before judgment and a decree waa 
obtained* Another person subsequently obtained a decree against 
the same judgment-debtor and in execution of the decree 
purchased the property. Later the prior decree-holder attached 
the property and put it to sale. The subsequent decree-holder’s 
objection to the attachment was dismissed and he had to deposit the 
amount due to the prior decree-holder ii Court under protest to avoid 
the sale. The attachment was released and he anted the prior 
decree-holder and judgment-debtor for the recovery of the amount 
deposited in Court, He/d/ that the attachment before judgment did 
not create a charge in favour of the prior decree-holder, that by purchase 
at Court auction the subsequent decree- holds' had become the owner 
of the property and that under the provisions of S.72 of the Indian 
Contract Act, he was certainly entitled to recover the amount paid by 
him under coercion. On this point there is the ruling of the Privy 
Council. 1 The only question for consideration is whether the payment 
which was made by him in order n avoid the sile of his property was 
a voluntary payment or an involuntary payment made under 
compulsion. The payment was made under compulsion, and therefore, 
the plaintiff was entitled to recover it from the person who had put 
to sale the property of which he was owner and to which the 
judgment'debtor had absolutely no right at the date on which it was 
put to sale. 

The present case does not come within the judgment in this Full 
Bench case/ The decision there was that once the proper amount 
haa been deposited in Court on an application under O. 2!, R 89, made 
by a person endtled to present it, the f^ourt has no power to entertain 
or proceed with hearing of an application under R. 90 but must set the 
aale aside under R. 89. The Court observed th'Jt “the reported cases 
where claimants made payment to avert sales of property andrhe payments 
were, therefore, payments made under coercion are of no real assistance 
in this casc M . The Court was not considering a case like the pre*ent one 

1. RflgJw Ram, v. Deokati, A. I. R. 1923 Tat. 193 ; 115 L C. 193 : 

7 Pat, 30. 

2. Kummukutty, v. NVe/akandan Nambudii, A 1. R. 1930 Mad. 921 : 

128 I. C. 509 : 53 Mad. 943. 

3. Sural D co Tewari, v. Suraj Narom Man Tcwati, A. L R. 1933 All. 

953 147 L C. 432. 

4. Kanhaya Lai, v. National Bank of India Ltd, 40 Cal. 598: 

181. C, 949 : 401. A. S6 (P. CO 

5. Krishna Iyer, v. Arwnachalam Chefriar, A. I. R. 1935 Mad, 842 : 

158 I. C. 207 s 58 Mad. 972 : 69 M. U h 349 (F. B.) 
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where t perron is tutng to recover the amount which he deposited in an 
application under R $9 on the ground that he was compelled to make the 
deposit in order to save what he claimed to be his property. It was held 
in this case 1 that a person, who, in order to get a sale set aside, filed 
an application under R 89 and under protest made the required deposit 
wascntitled to sue to recover the consideration for the sale on the ground 
that it was a payment made under coercion within the meaning of S, 72. 
Contract Act, The payment which the respondent made into Court 
when he applied for an order setting aside the sale was not made under 
protest, but there was coercion within the meaning of S. 72 Unless he 
made the deposit, he could not get the sale set aside and the title to it 
would consequently vest in the appellant. The Privy Council held in 
the case of Kankaiya Lai 9 that the word ’coercion" used In S, 72. is 
used in its general and ordinary sense as an English word and that its 
meaning is not controlled by the definition in S. 51, Contract Act, A 
person who is compelled to make a payment in order to save hb property 
being sold in circumstances such as there is here does not make the 
payment voluntary bur is subject to coercion within the meaning of 
$. 72, Contract Act.* 

6. Recovery of payment :—S was the owner of 1 anna share in 
certain mcwr.ihs. H obtained a decree against S and in execution of his 
decree attached and put up for sale S"s I anna which was purchased by 
the plaintiff After the plaintiff’s purchase, D who had also obtained a 
decree agabt $ proceeded to attach the same 1 anna share. The plaintiff 
objected to the attachment; and his objection was investigated and 
disallowed on the ground rhat he had not obtained the sale certificate. 
Upon hb objection b:hg disallowed, the plaintiff deposited the decretal 
amount against S in Court. B^ing defeated in hb claim case, plaintiff 
now brings this suit for the declaration of his purchased right in S's 
1 anna share, and for recovery of the amount deposited in Court. 
He'd, 4 after referring to the case of Fatima*' and doubting this 

1. Kolia y.aryam, v. Perraju , A* l. R. i931 Mad. 733; 135 I. C. 24 * 

34 M, L. W. 399. 

2. Kanhaiycilal, v. Notional Bank of India Ltd, 40 CaL 598: 18 I. C, 

949 : 40 I. A. 56 : 17 C. L 1. 478 ; 17 C. W. N. 541 <P. C) 

3. Raja Venkaladti Apparao Bahadur Zamindar Garu f v. Timnaraju 

Venkota KuiumbaToo, A. I. R. 1941 Mad. 635 : 53 M. L. W. 
644 : 1941-1 M. L. J. 793: 1941 M. W. N. 499. 

4. Jugdeo Narain Singh, v. Rajah Singh , ( 1888) 15 Cal. 656 : 13 Ind* 

Jur. 217. 

5. Fatima Khatoon Chowdhtam, v. Mahomed Jan Ch oudhry, 

12 M. I. A.65; 10 W.R.P. C. 29. 
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dedrton 1 but following this decision 1 that it was not a voluntary 
payment and that the plaintiff was entitled to recover back the amount 
deposited in Court 

It is impossible to contend that the coercion referred to in S. 72 and 
in its illustration 3 ia " with the intention of causing any person to enter 
into an agreement” The word "coercion 11 must, therefore, 
be there used in its general and ordinary sense as an English 
word, and its meaning is not controlled by the definition In section IS of 
the Indian Contract Act. That definition is expressly inserted for the 
Special object of applying to section 14, i. e, to define what is the 
criterion whether an agreement was made by means of a consent extorted 
by " coercion H and does not control the interpretation of "'coercion” 
when the word is used in other surroundings. Sections 69 and 70 do 
not refer in any way to remedies against the wrong-doer, and are, 
therefore, Irrelevant to the question raised in this appeal. In this 
Privy Council case* the circumstances were very similar to those in the 
present case, and on appeal to this Board it was decided that money 
paid by the true owner to prevent the sale of his property under an 
execution could be recovered back. The respondents sought to 
distinguish the present case from the aforesaid case by contending that 
the sale in the present case was not inevitable. But It is evident that 
the greater or less probability of a sale taking place does not affect the 
ratio decidendi of that case, which is that the payment was made under 
the force of the execution proceedings, and that in India, as in England, 
such a payment Is regarded by the law as being made under 
compulsion. 4 

If one of the two mortgagees gives notice to the mortgagor not to 
pay the whole of the mortgage debt to the other mortgagee, but the 
mortgagor disregarding the notice pays the whole amount to that other 
and is afterwards compelled to pay the share of the former, he cannot 
claim a refund from the Utter whom he had paid in disregard of the 
notice.* 

The plaintiff was induced to pay Rs. 7,0f0 to the defendants in order 
that a criminal prosecution instituted by the defendants against the 


1. Asfrtim, v. Ram Tioshad Das, l Shame 25. 
i , PooluChand, v. Ram Kishcn Singh, 8 !. A. 93 : 7 Cal. 648. 

3* Dklcchand, v. Ram Kishen Singh, 7 Cal, 648 : L R. 8 L A. 93. 
Kanhaya Lai, v. National Bank o/ India, Ltd , (1913) 40 Cal. 598 : 
40 L A. 56 : 17 C. W. N. 541 : 17 C. L J. 478: 15 Bom. L. R, 
472 : 25 M. L J. 1C4 : 11 A. L J. 413; 18 I. C. 949. 

5* Dafehni Din, v. Bhauani Prasad, A. L R. 1914 AIL 450 : 241, C. 

88 . 
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plaintiff for an offence which was not corapoundable should not be 
proceeded with* The agreement to stifle the criminal prosecution was 
illegal and it la said that money paid in pursuance of an Illegal agreement 
cannot be recovered back* No doubt that is generally to according to 
the maxim in pari delicto pogior est conditio defendant*t, but it appears to 
be well established that when a payment of money is obtained by means 
of such an agreement the parties are not to be considered in pari deheto 
and that the money may be recovered back. In Bullen & Leake's 
Precedents of Pleadings, £dn* 2. p, SI, the law is stated as follows : “But 
where the plaintiff having paid the money in execution of an illegal 
contract or for an illegal purpose is not in pari delicto may in some cases 
recover it; as when the money was paid under oppression, as the money 
paid by a bankrupt to obtain his certificate. In the case of Smith* money 
was paid by the defendant in a penal action to compound the 
action. In the case of Williams 9 an action for penalties had been 
brought by the defendant against the plaintiff in respect of certain 
usurious transactions entered into by the Utter, and to escape the penal 
action the plaintiff had been induced to pay the persons who put 
forward Hedley the amount of a debt due to them by a third party, and 
it was held that the money could be recovered back. Similarly in the 
case of Unwin a the jury were directed that the money could be recovered 
if it had not been paid voluntarily but by coercion of the threatened 
penal actions. Although the evidence did not show coercion within 
the meaning of the Contract Act, it is now settled that that is not the test. 
See also to the same effect this Privy Council case. 4 It makes no 
difference here that money was found payable by the arbitrators as the 
plaintiffs consent to the arbitration was obtained by means of the 
criminal prosecution, or that it may have been really due, as in either 
case the plaintiff is entitled to get back what was obtained from him by 
coercion. It was held further that as the document was given with a 
view to stifle the prosecution, Courts cannot give a decree on hundh 
S. 23, Contract Act, makes the consideration illegal. These two cases 
are directly in point. In the case of Jones' 1 Undley, L )., says: “If any 

1. Smith, v. Bromley, 2 Dougl, 696n ; 99 E. R. 441. 

2. Williams , v, Hedley, (1807) 8 East 3781 103 E. R. 388. 

3. Untnn, v- Lcaper t 1 M. &G 747 : 1 Drink 3. 

K anhaya Lai, v. Notional Bank of India Ltd, 40 Cal. 598 : 18 L C. 
949 : 10 L A. 56 <P. C.) 

5. Nujdnr Rahman, v. M uktashed Hussain, 40 Cil. 113; 15 L C. 259. 

& M Mai Reddy, v, T hanappa Reddy , A. L R. 1915 Mad. 635 ; 
26 L C. 181 : 37 Mad. 385. 

7. Jones, v. Merionethshire Building Society , (1892) l Ch. 173 
61 L }. Ch. 138* 
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bargaining could be shown here to stifle a prosecution for a criminal act 
the action certainly could not be maintained". Bowen and Fry. L- Ja, 
are equally emphatic. Bowen, L. J, say* : “There might be a difficulty in 
recovering back money paid on account of the well-known ground which 
la shortly expressed in the maxim melior est conditio defenda-itit". It may 
be that if both parties are In pari delicto, the position of the defendant 
may give him an advantage. But where one party uses his position as 
prosecutor to secure moneys which but for the arrest he would not have 
got. the principle of the patties being in pari delicto cannot apply. The 
Only question is, whether the money can be recovered having been paid 
as a consideration for not proving the criminal prosecution. In the first 
place there is the statutory declaration in S 72, Contract Act, that a 
person to whom money is paid under coercion must repay it. It was 
held by the Judicial Committee 1 that the term coercion is not synonymous 
With the definition in the Act. The plaintiff would not have paid 
the Ra.7.CC0 had he had not been under arrest He was coerced into 
paying the amount by the prosecution and by the promise to withdraw 
it. This decision* is distinguishable irom the present cave It was a 
compoundabie offence and it was found that the defendant did not 
use his dominant positionco get the money. In effect the finding was 
that there was no coercion. On the other hand the case of Atkinson 9 
lays down distinctly that if the agreement was to stifle a prosecution, 
money can be recovered. Even if the payment was induced only In 
part by the agreement, the whole consideration must fall; see S. 24, 
Contract Act, and the case of Clark, 4 In the case of Flower 5 affirmed, 
there was no arrest. The party lawfully bound to pay, paid the amount 
as soon as he was threatened with prosecution. The principle of that case 
is that there is nothing illegal in a man recovering his just dues by the use 
of threatening language so long as there is no agreement to stifle a 
prosecution. 1 he illegality consists not in using questionable means to 
secure a lawful debt, but in agreeing to defeat public justice- In this 
English esse * alto there was no arrest It was held in‘the case of 
Smith 1 that when a man is arrested under a process of law devised 
for recovering money, he is not entitled to be paid back. This is obvious, 

]. Kanhaya Lai, v. National Bank of India Ltd, 40 CaL 59b : 18 1. C 
949 ; 10 L A. 56 (P. C.) 

2. Awjadenessa Bibi, v. Rahim Bakjh Sikdar, A. I. R. 1916 Cal. 74 : 

19 C. W. N. 383 ; 21 C. L. J. 642 ; 42 Cal. 286 : 28 L C 713. 

3. Atkfnion, v. Danby, (1861) 6 H. St N. 778 t 123 R. R. 824. 

4. Clark, v. Woods, (1848) 2 Ex 395 s 3 New Seta Cas 253. 

5. Flower, v. Sadler, (1882) 9 Q. B. D. 83 s 46 J. P. 50). 

6. In re Mapteback, Ex parte Caldecott, (1877) 4 Ch. D. ISO: 

46L.J. Bk.14. 

7. Smith, v. Monteith, (1844) 13 M & W 427 •• 2 D & L 358. 
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Ocherwtoe the provision of CP. Code for arrest In execution will be 
rendered nugatory- 

In England where the right to recover money paid by mistake k not 
given by Statute, rite qualifications in favour of agents receiving such money 
have been in the course of a century recognized in more and more 
extended terms from the case of Cox* where Lord Ellen borough said s 
“1 take k to be clear, that an agent who receives money for his 
principal is liable as a principal so long ss he stands in his original 
situation; usd until there has been a change of circumttances by 
his having paid over the money to his principal, or does something 
squirt lent to ft" to this case* where Lord Loreburn said: “it is 
indisputable that, if money is paid under s mistake of fact and Is 
re'demsnded from the person who received it before his position 
has been altered to his disadvantage, the money must be re-paid, 
in whatever character it was received”, and Lord Atkinson said: 
"Many authorities were cited-.-thc decisions in which are little more 
than applications of the broad principle laid down by I ord Mansfield, 
C. ]., in this case.* They seem to establish that whatever may in fact 
be the true position of the defendant in an action brought to recover 
money paid to him under a mistake of fact, he will be liable to refund 
it if it be established that he dealt as a principal with the person 
who paid it to him. Whether he would be liable if he dealt aa 
agent with such a person will depend upon this whether before 
the mistake was discovered, he had paid...or settled such an account 
with the principal as amounts to payment or did something which 
so prejudiced his position that it would be inequitable to require him 
to refund”. In these later pronouncements the simple application 
of the law of estoppel is reached It ia no longer necessary to resort 
to the theory of the agent, who to a mere conduit pipe as stated 
by Collins, M. R, in this case.* The Indian law of estoppel “gives no 
countenance to the doctrine that in order to create estoppel the person 
whose acts or declarations induced another to act In a particular 
way must have been under no mistake himself, or must have acted 
with an intention to mislead or deceive. What the law and the 
Indian Statute mainly regard to the position of the person who was 
Induced to act; and the principle on which the law and the Statute 

1. Muthtiveetappa Cheui, v. Ramaswami Cketti, A. I. R. 1917 Mad 

607 ; 34 1. C. 401: 40 Mad. 285 :31 M. L. J. 264. 

2. Cm, v. Premier, (1815) 3 M St S. 344. 

3. KUsnwort Sant & Co, v. Dunlop Rubber Company, (1907) 97 L. T. 

263. 

4. Butter, v. Harrison, (1777) 2 Cowp. 665. 

5. Continental Cattuhouu and Gutta Percha Co, v. KUinwon Sons fit. 

Co, (1904) 90 L. T. 474. 

F.—183. 
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rest is, that It would be most inequitable and unjust to him that If 
another, by a representation made or by conduct amounting to a 
representation, hat induced him to act as he would not otherwise have 
done, the person who made the representation should be allowed to 
deny or repudiate the effect of his former statement, to the loss and 
injury of the person who acted on it; see this Privy Council case* 
which to the same effect'*. For these reasons S 72, Contract Act 
should be read subject to the law of estoppel. Where a roan receives 
money paid by mistake for his own benefit there can be no estoppel, 
for he has received an accidental windfall which he has no right to 
keep.* 

B purchased a taluk at an auction Plaintiffs purchased a share of it 
from B and D purchased the rest from the heirs of B. The superior 
landlord obtained a decree for rent against the heirs of B and threatened 
to bring the whole taluk to sale To stop the sale the plaintiffs deposited 
the decretal amount in Court. The only question before this Court is 
whether the plaintiffs are entitled to a refund by the landlord of the 
money deposited by them. It is argued for the plaintiffs that the matter 
comes under S 72, Contract Act or is so similar as to be governed 
by that section Held,* that the plaintiffs were entitled to a declaration 
of their title but were not entitled to get back from the landlord 
the decretal amount deposited by them, as they were jointly liable for 
the tent payable for the whole tulufc. They cannot be said to have 
made this deposit by mistake or under coercion or under stress of legal 
process. They obviously made the deposit under the provisions of S, 174, 
Bengal Tenancy Act. 

Plaintiff, a German firm trading in Bombay, engaged the defendants 
as guarantee brokers and Muccodums, the latter depositing, by way of 
guarantee, Rs. 50,000, with the branch of the firm at Bombay. Between 
15th and 23rd July 19M, the firm contracted to purchase from 
defendants certain bales of cotton for forward delivery. The political 
atmosphere in Europe at that time having created uneasiness in the 
market, the defendants on 3rd August 1914 demanded repayment of 
their security deposit, and on the same day the sum of Rs. 40,000 was 
paid to them, and as regards the balance, they were informed that it 
was impossible to draw money from Europe. Wat broke out at l! P,M. 
on 4th August between Great Britain and Germany. On 5th August 
the plaintiffs, through their manager at Bombay, entered into an 

t. Sara* Chiinder Day, v Go pat Chunder L aha, 20 Cal 296 : 19 I, A~ 

203 (P. C.) 

L Solomon Jacob , v. National Bank of India, Lid, A. 1 . R, 1917 Bom. 

119 : 42 1 . C. 869 t 42 Bom. 16 r >9 B.LR. 789. 

3, Katnai Krishna Bamikya v. Peatey Mohan Saha, A. r R 1919 
Ctl*!3 : 53 1 . C 553. 
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agreement with the defendants recording the pledge of 79? bile* of 
cotton blankets as security for the balance of the deposit and the 
differences on the forward cotton contracts. On 2?th August certain 
cotton bales were pledged co defends its as further security, and on 3rd 
September the forward cotton contracts were closed by cross- 
contracts. The manager of the firm was interned on Sth September and 
the affairs of the firm at Bombay was placed in charge of a Liquidator, 
who, in 1915, entered Into an agreement with the defendants for the 
sale of the cotton blankets and of the cotton, the terms of which were 
that defendants were to sell the blankets and repay themselves out of 
the sale proceeds, and that the Liquidator was to sell rhe cotton and 
give the defendants a first charge on the sale proceeds for any balance 
remaining due to them after taking credit for the sale proceeds of the 
blankets. Both sales were effected, but as the sale proceeds of the 
blankets were insufficient to satisfy the amojnt due to the defendants, 
they in February-March 1916 made a demand on the Liquidator for 
payment of the balance out of the sale proceeds of the cotton. In 
April !9'6, the Liquidator repudiated this agreement, demanded the 
sale proceeds of the blankets, less Rs. 10,000 and certain other charges, 
and declined to pay anything out of the sale proceeds of the cotton- 
After some further correspondence between the parties, the Liquidator, 
on 6th August 19)7, brought the present suit to recover from the 
defendants the sale proceeds of the blankets* less Rs. 10,000, shop rent 
and wages, on the grounds that the pledge, being a transaction for the 
benefit of an enemy, was void; and that the contracts for the 
purchase of cotton became void on the outbreak of war, and the 
subsequent pledge and setting off of forward contracts were of no legal 
effect* The defendants counter claimed to recover from the sale 
proceeds of the cotton the amount of the balance due to them. The 
trial Court dismissed the plaintiffs* suit and decreed the counter claim. 
Held, 1 that the plaintiffs’ suit had been rightly dismissed and the 
defendants' counter claim rightly decreed; that the agreements entered 
into by the Liquidator with the defendants were "contracts'’ within the 
meaning of the Contract Act and could not be avoided under S. 21 
as being made under mistake of law* That being so the payments made 
to the defendants were payments under this binding contract and 
could not be recovered under $, 72, In this view of the case, 

there is no need of deciding whether S. 72 can ever apply to • mistake 
of law, but as at present advised, the passage referred to by the trial 
Court in Pollock and Mulla (Edn.3) at p.308 seems good sense and good 
tense is generally good law* The passage in question runs: “The man 
who has chosen to judge his own cause upon all the facts and has 

l7~W*£ Sons, v, DaMa Khimjl 9 Go., A. L R. 1920 Bom 192 :44 
Bom A 631: S8LC465: 21 B. L. R. 986. 
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decided against himself, cannot appeal to the Court againat hie own 
judgment, whether it wae well informed or not’*. 

After reverting the judgment* it is held that where a decree-holder, 
who though his decree had already been fully satisfied had failed to enter 
satisfaction, fraudulently brought the property to sale in execution and 
the mortgagee of the property made a payment under O. 21, r. 89 to set 
aside the sate, the money so paid could be recovered back from the 
wrongdoer. Although a fraudulent decree-holder can under C. P. Code, 
execute his satisfied decree where adjustment has not been certified, his 
liability under the substantive law remains. A payment made by a 
person to get rid of wrongful interference with hts property would be 
involuntary, being made under compulsion of law, and an owner may 
bring an action to recover back the money so paid. The owner’s right 
to recover back the money paid under compulsion does not rest 
merely upon justice and equity but is a statutory right expressed in terms 
of S«72, Contract Act. The person obtaining payment under force of 
execution proceeding, i. e., under coercion within the meaning of S.72, 
is a wrongdoer,* 

A suit was brought against a Hindu widow on a promissory note and 
a personal decree was passed against her. In execution of the decree, 
the decree-holder attached the estate whereupon the owner of the estate 
raised an objection that the decree-holder could not proceed against the 
whole estate in execution as the decree was personal against widow. The 
objection was dismissed and the estate was put to sale. The owner, 
therefore, paid the decretal amount to avoid the sale. Held, 9 that die 
money so paid could be recovered back as money paid under compulsion. 
This view is covered by two ruling* of the judicial Committed -’The fact 
that the person paying could have been made liable for the amount paid, 
had suitable proceedings been taken, makes no difference. He had to 
pay or lose the property. Had he lost the property and sued for a 
declaration that the property could not be taken In execution, he would 
have won and got back the property. 

1. P.M. V.P. Pappu Reddiar, v. S. A. Piehu A war. A. 1. R. 1935 Mad. 

961 i 1611. C 963 : 1935 M. W. N. 898 : 42 M. L. W. 435. 

2* P. M. V. P. Pappu Reddiar, v. $. A. Piehu Ajjur, 1938 M- W- N. 
164: A. L R. 1938 Mad. 493 : 1938*1 M. L. J. 829: 

47 M. L W. 188. 

3. Vosont Roe Shankar Rao Subhedar, v. Beharilal Motfram, A. 1. R. 

1938 Nag. 225 > L L R. 1938 Nag. 382 1 178 L C 101. 

3. Konhaau Ltd, v. National Bank of India , L id, (1913) 40 Cal. 598 i 

181. G 949 s 401. A. 56 (P. G) 

5. DuUchond, v. RomUihen Singh, (1881) ? Cal648:8 LA. 93 : 
4 Sat. 245 (P. G) 
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A comumer of eLectridtr paid die bill to the Electricity Supply 
Compuy under mittake that the Company had made rules after all 
Decenary legal preliminaries had been tone through. Held.* that this 
is not a mistake as to any law in force in British India. This is a mistake 
of fact and is coveted by S. 72. Beside* thie, if the payment is made 
under protest after being warned that supply would be disconnected if 
die payment is not made, this is sufficient to constitute coercion in the 
general sense of the word and the consumer would be entitled to refund 
under S. 72 of the Contract Act. 

The Government in order to realise fine due from the son had 
attached the property jointly belonging both to father and son and the 
father paid the amount of fine in order to save the joint property from 
being told. Held,* that the payment made by the father it not voluntary 
but is made under coercion. The father U, therefore, entitled to recover 
back the amount paid by him. In a Privy Council case,* it was held that 
a payment made under compulsion of law, t. e.. under pressure of the 
execution proceedings was not a voluntary payment. A similar view waa 
expressed in a Calcutta case.* The plaintiff made the payment because 
property owned jointly by him and his son had been attached and in 
order to save k from being told he was compelled to pay. Such a 
payment can never be said to be voluntary. It is s payment made under 
the force of a legal process. 

The correspondence that passed between the Company and 
die respondent leaves no room for doubt that the respondent 
claim ed from the beginning of the period in question that he should 
be charged no more than the “commercial rate’* of three annaa 
per unit and waa not prepared to pay anythtng more for the supply of 
electric energy to his preraises.The Company replied that the 
respondent's ‘request* was under consideration and It was only in May 
1935, more than a year after the respondent raised the question, that 
the Company definitely informed him that his premises could not be 
classed as 'commercial premises’. In these circumstances, the higher race 
charged and paid In the meantime could only be regarded aa payment* 
made under proteat and not voluntary payments. The Company were 

1. Kaka Ram T*j Bhan Sekari, v. Khattat Electrical Engineering & 

General Supply Co, ltd, A. L R. 1939 Pesh 8.1939 Pesh L. J. 
8:181 L C. 245. 

2. Boning Dos, v. Secretory of State, A. 1. R. 1939 All. 373 t 183 

1. C.- 134 s 1939 A. W. R. 247. 

3. Dedkhand, v. Ram Kishan Singh, 7 Cal 648 f 8 L A. 93 : 4S« 

245 (?. CJ 

4. Gongs Pussod Sinha, v, Brindaban Chandra, A. L R. 1935 CgL 

176s 1591 C 421 : 37Cr. L /. 103 . 39C. W.N. 288. 
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ad mitt e dl y bound by the term* of their undertaking to supply electric 
energy according to the rate* provided for the various classes of premise* 
as cl a ea ifi a d in these rules, and if the respondent's premises fell within 
the description of "commercial premises,” he was entitled to claim 
Supply of energy at the favourable rate of three annas per unit and any 
sum charged in excess must clearly be refunded to him. It is settled law 
that overcharges made in violation of an obligation imposed upon public 
utility Companies to charge only at certain specified rates ere recoverable 
as “money had and received": see the case of Parker 1 2 3 where it was 
held thee payments, “made in order to induce the Company ( a railway 
Company ) to do that which they were bound to do without them”, 
were not voluntary. This Madras cue* was relied on, which related 
to payment of profession tax to a Municipal Council. The circumstances 
in which the payments were made are clearly distinguishable from those 
of the present cue.* 


1. Parker, v. Great Western Railway Co, f18441 7 Men fit G 253 : 

7 Sc (N R) 835: IJ L. ). C. P. 105 : 8 Jur 194. 

2. Municipal Council, Rajahmundry, v. Subha Rao, A. I. R. 1937 

Mad. 559: 1691. C. 330 : (1937) i M. L. J. 496 * 1937 M.W.N. 
293. 

3. Palghat Electric Corporation Ltd, v. T. N. Veeraraghava Ayyar, 

A. 1. R 1941 Mad. 439 : 1941 M. W. N. 253 .- 19U-1 M. L. J. 
411 : 53 M. L. W. 359. 



Chapter Vt. 

Of The Consequence* of Breach of Contract. 

73. When a contract has been broken, the party who 
ce wgeoMoe a suffers by such breach is entitled to receive, 

S«»dM?c<xwfict. from the party who has broken the contract, 
compensation for any loss or damage caused to him thereby, 
which naturally arose in the usual course of things from such 
breach, or which the parties knew, when they made the 
contract, to be likely to result from the breach of it. 

Such compensation is not to be given for any remote and 
indirect loss or damage sustained by reason of the breach. 

When an obligation resembling those created by contract 
Compen.ition for feto* has been incurred and has not been 
S discharged, any person injured by the 
by contMct. failure to discharge it is entittled to receive 

the same compensation from the party in defa ult, as if such 
person had contracted to discharge it and had broken his 
contract. 

In estimating the loss or damage arising from a breach of 
Emanation. contract, the means which existed of 

remedying the inconvenience caused by the non-performance 
of the contract must be taken into account 

li lustrations. 

(a) A contracts to sell tod deliver jo maundi of saltpetre to B, nt a certain price to 
be paid on deliver;. A bteakt bis promise. B is entitled to receive from A, b; way of 
compensation, tbc tam, if any* by which the coot net price fells short of the price for 
which B might hire obtained 50 mittods of saltpetre of like quality at the time when 
the saltpetre ought to have been delivered. 

(b) A him B’» ship to go to Bombay, and there take on board, 00 the first of 
January, a cargo which A is to provide and to bring it to Calcutta, the freight to be 
P«id when earned. B's ship does not go to Bombay, but A has opportunities of 
procuring suitable conveyance for the cargo upon terms a* advantageous as (bolt on 
which be bad chartered tbc ship. A avails himself of those opportunities, but is put to 
trouble and etpenae in doing so. A is entitled to receive compensation from B in 
napect of such trouble and expense. 

(c) A contracts to buy of B, at a stated price, 90 maunds of rice, no time being 
tod for delivery. A afterwards informs B that be will not accept tbc dee if tendered 
tobtm. B Is entitled to receive from A* by way of c om pensation, tbe amount, If any, 
by which the contract price exceeds that which B can obtain for the rice at tbc time 
when A informs B that be wifi not accept it. 

(d) A oontracta to buy B’s ship for 60*000 rupees, but breaks Us pronto. A must 
paytoB, byway of compensation, the excess, if any, of the contract price over to 
Prim which Bean obtain for (be step at the toe of tbs breach of ptomim. 
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(a) A, the owner of a boat, contracts with B tottbi cargo of fate to WtmQW, 
for sale at tint place, starring on a specified day. The boat, owing to cone avoidable 
erase, does not atari at the tine appointed, whereby die arrival of the cargo qt 
Mtattpor it delayed beyond the rime whan it would have arrived if the boat bad 
tatted according to the contract. After that date, and before the arrival of the cargo, 
the price of }utt falls. The measure of the compensation payable to B by A la the 
difference between the price which B could have obtained for the cargo at Mtaepot 
at the time when it would have arrived if forwarded to due course, and ita market price 
at the time when it actually arrived. 

( f) ' contract* to repair B'a house in a certain manner, and receives payment in 

advance. A repairs the bouse, but not according to contract. Bit entitled to mover 
from A the coat of making the repairs conform to the contract. 

( g ) A contract* to let hit ship to B for a year, from the drat of January, for a 
certain price, freights rise, and on the first of January, the hire obtainable for the ship 
la higher than the contract price. A break* his promise. He must pay to B, by way 
of compensation a sum equal to the difference between the contract price end the pries 
far which B could hire a similar ship for a year on and from the first of January. 

(h) A contracts to supply B with a certain quantity of iron at a fixed price, being 
a higher price than that for which A could procure and deliver the iron. 0 
wrongfully refutes to receive the iron. B must pay to A, by way of compensation, 
the difference between the contract price of the iron and the sum for which A could 
have obtained and delivered it. 

(i) A delivers to B. a common carrier. a machine, to be conveyed, without delay, 
to A's mill. Informing B that hi* mill it stopped for want of the machine. B unreasonably 
delays the delivery of the machine, and A, in consequence, loses a profitable contract 
with the Government. A ii entitled to receive from B, by wsy of compensation, the 
avenge amount of profit which would have been made by the working of the mill during 
the time that delivery of it was delayed, but not the lost sustained through the lost of 
the Government contract. 

(i) A, having contracted with B, to supply B with i.ooo tons of iron at too rupees a 
ton, to be delivered at a stated time, contracts with C for the purchase of 1,000 tons of 
iron at So rupees a ton, celling C that He does so for the purpose of performing his 
contract with B. C falls to perform his contract with A, who cannot procure other iron 
and B, in consequence, rescinds the contract. € must pay to A a0,000 rupees, being the 
profit which A would have made by the performance of his contract with B. 

(k) A contracts with B to make and deliver to B, by a fixed day, for a specified price, 
a certain piece of machinery. A does not deliver the piece of machinery at the rime 
specified, and, in consequence of this, B is obliged to procure another at a higher price 
than that which he was to have paid to A, and is prevented from performing a contact 
which B had made with a third person at the time of bis contract with A ( hut which 
had nut bum then communicated to A J, and is compelled to make compensation for 
breach of that contract. A must pay to B, by way of compensation, the difference 
between the contract price of the piece of machinery and the tan paid by B for another 
but not the sum paid by B to the third person by way of compensation. 

(l) A. a builder, contracts to erect and finish a bo bk by the first of Janusxy, In order 
that B may give possession of it at that rims to Q to whom B has contracted to kt it. 

A Iskdormsd of the contract between Band C. A builds the house so badly that, before 
first of January, it falls down and has to be rebuilt by B, who, in consequence lotas the 
mat which ho was to have received from C, and i* obliged 10 make compensation to C 
for the breach of hi* contract. A must make compcosst.on to B for the cost of rebuttdlag 
tfcft boom for the rent lost, and (of the compensati on mads to C 
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(m) A ceBiccmia wttibmae&tt to Bl wunotkig it to be of a particular quality, aad 
% In tditmct upon this warranty, tell* it to C with similar nrnnty. The goad* prove to 
be not According to the warranty, and B become* liable to pay C a turn of money by wij 
of compensation* B. it entitled to he reimbursed this sum by A. 

(u) 4 contract* to pay a sum of money to B on a day *prdficd. A doe* not pay the 
money on that day* B to consequence of not receiving the money on that day is unable 
to pay his debts, and it totally ruined* A is not liable to make good to B anything 
except the principal sum be contracted to pay, together with interest up to the day 
of payment. 

(o) A contract* to deliver 50 roauod* of saltpetre to B on the first of January, at a 
certain price. B afterward*, before the first of January, contract* to sell the saltpetre to C 
at a price higher than the market price of the first of January. A break* hi* promise. 
In rati mating the compensation payable by A to 8, the market price of the fim of 
January, and not the profit which would have arisen to B from the sale to C, « to be 
taken Into account, 

fp) A contracts to sell and deliver 500 bale* of cotton to B on a fined day. A know* 
nothing of B’s m‘>dc of conducting his business. A break* hi* promise, and B, having 
no cotton, is obliged to dose hi* mill. A is not responsible to B for the loss caused toB 
by the closing of the mills. 

( q ) A contracts to sell and deliver to B, on the first of January, cartain doth which 
B intend* to manufacture into caps of a particular kind, for which there U no demand, 
except ai that season. The doth is not delivered till after the appointc d time, and too 
late to be used that year in making caps. B i* entitled to receive from A, by way of 
compensation, the difference between the contract price of the cloth and its market price 
at the time of delivery, but not the profits which he expected to obtain by making 
caps, nor the expenses which he ha* heen pul to in making preparation for the 
manufacture. 

f r ) A,a ship-owner, comraact* with B to convey him from Calcutta to Sydney in A’* 
ship, sailing on the first of January, and B pays to A, by way of deposit, one-half of hi* 
passage money. The ship does not sail on the first of January, and B, after being, in 
consequence, detained in Calcutta for some time, and thereby pur 10 some expense, 
proceeds to Sydney m another vessel, and, in conaequcnce, arriving too late in 
Sydney, lose* a sum of money. A is liable to repay to B hi* deposit, with 
interest, and the expense to which be is put by his detention in Calcutta, and the excess, if 
any, of the passage-money paid for the second ship over that agreed upon for the 
tec, hat not the sum of money which B lost by arriving in Sydney too late. 


1. Scope 

2. Meaning of “compensation’’. 

3. When “compensation for 
any Ion or damage caused 
by breach of contract” can 
be claimed. 

4. “Compensation for failure 
to discharge obligation 
resembling those created by 
contract”. 

5. Compensation is not to be 
given for any remote damage. 


Synopsis. 

6. What does amount to 
breach of contract ? 

7. When the party is entitled 
to dsmaget 

8. Assessment of damages. 

9. Determination of damages 
after fixing foe date of 
breach of contract. 

10. Suit for damages for breach 
of contract of marriage. 

11. Assessment of damages for 
breach of contract relating 
to immoveable pro per t y . 
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12 . Assessment of damage* for 18. Burden of proof. 

breach of contract of good*. 19. Principle enforced in the 

13. Assessment of damage! for Explanation. 
breach of contract of service. 20. Intereit on damage*. 

14. Pub for damage* for 21. Interest by way of damage*, 

wrongful repudiation. 22. Application of illustration (A). 

15* Cause of action. 23. Application of IUuacrarion (C). 

16. Earnest money. 24. Application of Illustration (N). 

17. Anticipatory breach. 25. Limitation. 

1 . scope :—In the Full Bench case, the following question was 
referred to; “Whether a manager of a joint Hindu family, who has 
agreed to sell immoveable property belonying to himself and the minot 
members of the family, is personally liable for damages for failure to 
perform the contract when it is found that it is not binding on the 
minors*'. Held, 1 2 by Abdur Rahim, ]., that the facts upon which the 
queetton arises seem to be that the vendor, the managing member of 
the family, represented that circumstances existed which entitled him 
to sell the property and the intending purchaser, relying upon that 
representation, agreed to purchase the property. It ts, however, found 
that the sale did not bind the minor’s shares, as there was no necessity 
for the sale though both the contracting parties believed that there 
was and acted in good faith. That is the result of the findings of 
the learned Judges who have referred the question to the Full Bench. 
There is no question but that S. 73, Contract Act, applies. Under thia 
enactment it make* no difference as to the liability for damages caused 
by breach of contract, where the contract waa for sale of immoveable 
or moveable property. Thlt matter was fully considered in the Calcutta * 
and Bombay* cases. However, it appears that the vendor in the 
present case represented that there was necessity for selling the 
pro p ert y in dispute. The purchaser, so far a* the question lay between 
him and the vendor, was entitled to rely on that representation. If the 
representation proved to be incorrect as it eventually did, there is no 
reason why the Vendor should not be held responsible for any loss that 
resulted therefrom to the buyer. Moreover, the mere fact that the 
Intending purchaser knew that the property belonged to the family 
cannot be said by itself to imply a contract on the part of the buyer 
that the seller, purporting to have power to sell the property, would 
be absolved from liability if it turned out that he had no such power: 

1. Adiketawm Naidu, v. M. V. Gswssiha Cheat, A. L R. 1918 Mad. 

1315. 39 LC. 358 : 32 M, L. J. 180« 1917 ML W.N. 171: 
3M.LW. 425: 40 Mad. 338:22 M. L. T. 300 (F. B.) 

2. Nofcm Chandra Saha Pramaruk, v. Krishna Basonf Dosses, 38 

Cal. 458 ;9LC, 525. 

h Ranchhod Bhauan, v. Manmchandta. 31 Boa. 165. * 



& , V 1#1 

m the prestou* Madras case**** Sadasiva Aftyat & Napier, JJ., 
answered the question in the affirmative* 

The defendant has broken hU contract to give the plaintiff a valid 
mortgage and to place him in possession of the mortgaged property, and 
the plaintiff* who has suffered by such breach, is* therefore entitled to 
receive from the defendant who has broken the contract, compensation 
for any loss or damage caused to him thereby which naturally arose in 
the usual course of things from such breach. He it at least entitled to 
recover from the defendant the money which he has paid to him in 
pursuance of the terms of the agreement. Though the Illustrations to 
S. 73, Contract Act, refer mainly to breach of contract with regard to 
moveables, there is nothing in the wording of th t section itself which 
would indicate that it is not applicable to contracts dealing with 
immoveable property. 3 Refer to the Bombay cases 4 "* in support of 
the view taken. 

A person executed a lease for one year of a rice mill with option 
of renewal for another year and failed to give possession. Held * that 
in a suit ior damages by the lessee that rhe measure of damages was the 
profit the plaintiff would have made from the mill in the first year had 
possession been given to him as stipulated. The following are the 
authorities '*'* on this point but no damages for the second year in 
respect of which he had an option for renewal should be awarded. In 
such cases there would be a duty cast upon the plaintiff to minimise 
the damages if he could, but the burden of proving that the plaintiff 
had the means available and did not take steps to avail himself of the 
means will He heavily on the defendant. The principle as to damages 

1. Atunachald Ai yar, v. Rumasarni Aiyar, A. i. R. 1^15 Mad. 742 : 

25 L C. 618 : 38 Mad. 117!. 

2. Subbarayu R eddiar, v. R ajagopala Reidtar, A. L R. 1915 Mad. 70S : 

23 I. C. 570 : 33 Mad 837. 

3. Jagar Nath Singh, v. M usat Singh, A. I- R. 1919 Oudh. 596 ; 

53 1. C 889. 

4- Nagardas Sauhhagyadas, v. Ahmed Khan , 21 Bom. 175. 

5. Ranchbod Bhawan, v. Manmohan Das Ram/f. 32 Bom. 165 : 9 Bom. 

U R. 1037. 

6 . Ma Hum Vi\ v. Chew Whet Shetn, A- l. R. 1925 Rang. 261: 

4 Bur. L. J. 93 : 90 I. C. 635. 

7. Jacques, v. Millar, 6 Ch. D. 15 3 . . 

8 . Zamn&ar of Vivanagtam, v, Behara Suryanatajana, 25 Mad. 537 : 

12 M L. J. 249. 

9. Arrumchi Venkataram Samutu, v. Roma Venkanna, A. 1. R. 1920 

Mad. 867: )? M L ]. 335 s 1919 M W. N. 683 : 10 M* L. W* 

405 : 53 L C. 191: 26 M. L T* 287. 
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enunciated tnS.73 are applicable even in respect of agreements 
relating immoveable properties. 

The mortgagors in a mortgage bond promised to repay the sum in 
five yean and at the end of each of those five years to pay the interest 
oo it calculated at 12 p. c. per annum. They further promised (hat if 
they failed to pay any of those sums of Interest punctually, It should be 
added to the principal and should carry interest at the same rate “till 
repayment". No payment was ever made, either of principal or interest. 
In die lower Court it has been held that the agreement to pay compound 
interest is “a provision to secure performance of the primary contract”* 
and not a part of it- That U perhaps correct, but it really makes no 
difference. On that finding the lower appellate Court, acting apparently 
under S. 74 of the Contract Act, has allowed simple interest at 13i per 
cent per annum on the principal. The decision has no basis in fact or 
law and is entirely arbitrary. In the first place, it has frequently been 
pointed out that the only difference between simple Interest and 
compound Interest is that the former is interest on money willingly lent 
end the latter on money not willingly lent. The mortgagees lent Rs 1150 
to the mortgagors. At the end of a year the latter had a further sum of 
Rs i 38 in their hands belonging to the former. If they chose to retain it 
wrongfully, or did so with tacit or express consent of their creditors, 
they are surely lust as much bound to pay interest on it as the Rs. 1130, 
if not more so, even if they never made any express agreement to that 
effect. The aamc consideration applies to all ocher amounts of interest 
that fell due later. The question of whether an agreement in a contract 
cornea under S. 74 of the Contract Act or not very seldom really arises, 
though it is frequently discussed at great length. That section applies 
only to cases in which the plaintiff omits or is unable to prove that he 
has auatained any actual loss or damage at all, which are certainly not 
common. But a case of wrongful detention of money is governed by 
S, 73 because in the fact of the wrongful detention itself there is always 
dear proof, not only of the plaintiff having suffered actual damage, but 
also of the extent of that damage in terms of money. The advantage 
the plaintiff would have had if his money had not been detained, of 
which he was deprived of by its detest! ji, stated in terms of money* is 
Interest at that rate current in the locality on that money for the time it 
haa been detained. The two last factors, the amount of money and the 
time it haa been detained, are known, and it remains only to determine the 
proper rate of Interest. It may be added that the same result will be 
arrived exactly if S, 74 of the Contract Act is applied. 1 

After referring to the observations of tbe Privy Council In these 

1. Afodhya Prasad, v. Shiv Prasad, A. I. R. 1927 Nag. 18:97 LC 
1019 : 22 N. L R. 160. 




OMM*'* It h kcU'diae theGontract Act in general, including $.71. appliee 
lntcnB^co«ttocKtccaeCi.dKmln»ipectof land* not accepted. It to not, 
therefore, open to the Indian Courts even where the result night appear 
har d, to apply to the latter, foreign rules of law or equity, English 
or American, molifylng the express terms of the Indian statute, and 
usurping in effect the functions of the Legislature. In the present suit, 
the contract has been executed and possession given, and the contracting 
purchaser evicted. The contracting purchaser is entitled to recover from 
the vendor, who has guaranteed his title, the value of the land at the 
date of the eviction. In a Bombay case* it was observed as follows s 
“The Legislature has not prescribed a different measure of damages in the 
case of contacts dealing with Uni from that laid down in the case of 
contracts relating to commodities”, referring presumably to S. 7) of the 
Indian Contract Act chough they further pointed out that in cases of 
dispossession, as opposed to cases of unexecuted contract of land, the 
English rule would be the same as in India. * 

Section 73 is inapplicable to the ease in which there is no breach of 
contract but merely a breach of warranty.* 

After discussing the following rulings on the point it to held 
that there to nothing In S. 73 to restrict its application to contracts relating 

1. Mooiraj, v. VirWanoth, 37 Bom. 193: 17 L C. 627 i 4) I. A. 74 

(P. C.) 

2. ImambanA, v. Mat taaddi, A. L R. 1918 P. C. XI ; 16 A. L], 

800 : : 20 B.LR. 1022 28 C. L. /. 409: 23 C. W. N. 50. 

15 M. L. J. 422 : 24 M. L. T. 330 : 45 CaL 878 : 47 LG 513 : 

45 l. A. 73 : 9 M. L. W. 518 : 1919 M. W. N. 91 : 5 P. L W. 

276 . 

3. Ramsing K undan Singh & Sans, v. Sajan Dam#. A. 1. R. 1927 

Sind 120 101 L C. 704 s 19 S- L. R. 337. 

4. Bansi Lot-Ram Rattan, v. Ram Chand-Tola Ram. A. 1. R. 1930 

Uh. 843 : 127 1. C. 353 : 31 P. L R. 976. 

5. Nagatdas Saubkagyadas, v. Ahmadkhan, (1897) 21 Bom. 175. 

6 . Pitambar Sundarji, v, Casubai, (1837) 11 Bom. 272, 

7. Jai Kir hen Das, v. Arya Priti Nidhi Sab ha, A, I. R. 1920 Lah. 

297 : 58 I. C 757 : 1 Lah. 380. 

8 . Ranchhod, v. Manmohandas, 32 Bom. 165 : 9 Bom. L R. 1037. 

9. bJabin Chandra Saha Paramanick, v. Krishna Barana Dad, 33 Cal. 

45819 I. C. 525. 

10. AdHrenwn Naidu, v. Gumnotha Chetd, A- L R. 1918 Mad. 1315 t 

32 M. L J. 180 s 40 Mad. 388 : 39 L C. 358 (P. BJ 
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to moveable property only ? nor doc* it lay down any different hhhor 
of damages In respect of a breach of a contract relating to aomUe 
p ro p erty as distinguished from those affecting immoveable p rop erty . The, 
wording of the section Is comprehensive enough to Indude contracts 
respecting immoveable property. As observed tat the case of Renchfad* 
It Imposes no exception on the ordinary law as to damages; whatever the 
subiectonatter of the contract may be. It must, therefore, follow that 
in cases of breach of contract for sale of an Immoveable property by 
reaeon of the vendor’s inability to make out a good tide, the d am ages 
must be assessed on the principle stated in S. 73. In the present case it is 
found that the vendee was aware of the vendor’s defective title on the day 
of the contract of aale. On the assurance of the vendor chat he would 
convey a sound title within eight days, the vendee advanced him Rs. 125 
as earnest money out of the purchase money settled. The foa that the 
vendee was aware of the vendor’* defective title cannot affect the validity 
of the contract which was to be performed nor on the day on which 
admittedly the vendor had no title, but on some other day on which he 
expected to acquire a marketable title. The contract of sale which 
Involved representations by the vendor that he would perform his part of 
the contract on a particular day created expectations in the mind of the 
vendee that he would get marketable title. The vendor was, therefore, 
bound in law either to fulfil his promise or compensate the promise for 
the loss of the tight he expected to acquire. That loss would obviously 
be estimated on the basis of the difference between the contract price and 
the market price on the day of the breach a* has been done by the Court 
below. As the vendor himself had agreed to pay the damages to the 
extent of Rs. 400 which has been found not to exceed the difference 
between the contract price and the market price at the date of the 
breach, he was bound to reimburse the vendee by payment of that 
stipulated amount.* 

It t* true that in England the rule enunciated in the case of Flureau* 
and confirmed In the case of Bain* does not permit the purchaser to recover 
damages for breach of a contract of aale relating to immoveable properry, 
but that rule is of an exceptional nature devised in view of the 
peculiar difficulties of conveyancing due to the complicated 
system of titles under which immoveable property is held in 

1. Rmchhod, v. Manmohandai, 32 Bom. 165 :9 Bom. L. R. 1037. 

2. SoMumsm Tukaram Kunbi, v. Jatram JanuJi, A. I. R. 1933 Nag. 

263:1471. C 1091. 

3. Bureau, v. ThornUB, (1776) 2 W. B1 1078. 

4. Bom, v. FoAertHL (1875) 7 H. L. 158:43 L, J. Ex. 243 : 31 L T. 

387 i 23 W. R. 261. 
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y n gi.~j That rale was no doubt applied to « Bombay cut* 
butta « Mttes of subsequent casea 4 -* it wm held not applicable to India, 
ja far* of the estpreM provtatona of S 75, Contract Act, which ware 
beld to be compteheoatore enough to apply to breaches of contracts 
from the sale of moveable and immoveable property. It is now 
veil fettled dr at S. 73 to applicable to breaches of contract relating 
to immoveable property. * 

The plaintiff respondent, J, and his four brothers S, B. Bb and 
L W ere members of a Dayabhag family and separate. The descendants 
of S are defendants 2nd party. B died in 1930, leaving only a widow 
g^.lrhnt, who alio died before the suit. Bh. also died, leaving only 
two widows, K and P. On 15eh July 1921, all the branches of the 
family except S*», mortgaged 23 bighos and odd of land for a sum of 
Rs. 1200 to the defendant 3rd party, P- Subsequently on ?th October 
1923, all five branches of the family sold about 25 bighas of land 
for a sum of Rs. 3500 to the appellants. Under the term* of the kebab 
a sum of Rs. 1560. the amount then due as principal and interest 
was left with the vendee to pay off the above mortgage. The mortgage- 
debt, however, was never paid off by vendee with the result that 
a suit was brought upon the mortgagee which resulted in a decree and 
sale. P bought the mortgaged property, and on 14th September, 1937, 
o btain ed delivery of possession. Out of the mortgaged property 
about 11 bighos was Included in the property sold to the appellants, 
but 14 bigluu and odd was not so included. The result, therefore, wm 
that as a result of the failure of the defendants 1st party to carry 
out the terms of the Contract the plaintiff’s family was dispossessed 
of this 14 bighos of land. For this loss compensation wm 
claimed. Reliance wm placed on S. 55(2), T. P. Act, tead with 
Sa.5l and 54. Contract Act. Held, 4 that S. 51, Contract Act, has no 
application. It tl not dealing with reciprocal promises to be 
simultaneously performed. The vendee wm to pay off the mortgage 

1. Pimm bar Sundarji, v. Cassibai, (1887) H Bom. 272. 

2. Ranchhod, v. Manmohandas, (1908) 32 Bom. 165 • 9 Bom. L. R. 

1087. 

3 . Nflbfwdmndra Saha, v. Krishna Barana Dan* (1911) 38 Cal. 458: 

9 I. C 525. 

4. Adhikesawm Nafdu, v. Ghttunatha Chetti, A. L R» 1918 (Mad. 

1315*: 391. C. 358 : 40 Mad. 338t 32 M. L. J. 180 iF. B.) 

5 . Medial, v. Sfah Jamnadas, A. I- R. 1936 Nsg.4: 18N.L. J. 313 : 

31 N.L.R. Sup. 101 1 162 L C. 944. 

ft, fftuad, v. Jamwna Prasad Singh, A* L R. 194b Pdt. 263 l 

12 B. R 239 * 222 I, C. 315. 
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K once, or In the immediate future. He had also to pay certain 
other debt* for which part of the consideration *« left with him, and 
to pay the balance In cash. The vendor* in return were to place 
die vendees in immediate possession of portion of the property 
and in possession of the remaindet in 1928. it has not been shown 
that the vendors failed to carry out these promises in all respects. 
The first breach of the contract was by', the vendees. True, the 
contract went on to provide for the possible future contingency that 
the vendees might be in whole or in part dispossessed by reason of some 
undisclosed defect of title ; but for any such contingency it also set out 
the remedy of the vendees, namely, a claim for damages and compensation 
against the vendors. These provisions being expressly set out in the 
contract, the vendees would obviously not be entitled to resort to an 
entirely different remedy for which the contract did not provide. The 
contingency did not arise until December 1928, when the share of widow 
M was lost to the vendees, by which time the vendees themselves 
were already in default The obligation laid upon the vendees under 
the terms of the contract to pay off the mortgage was upon those 
terms wholly independent of any subsequent dispossession of the 
vendees which might eventuate, and for which the remedy was 
expressly and independently provided. The contract was not at all 
the sort of contract contemplated In S. 51. Contract Act. Nor has 
S.54 any application. That section relates to contracts consisting of 
reciprocal promises, such that one of them cannot he performed, or 
that tts performance cannot be claimed, until the other has been 
performed. The present contract does not provide that performance 
of the one portion shall be dependent upon the performance of the 
other, for there waa no promise of the vendors upon the performance 
of which the payment of the Rs. 1500 to the mortgagee was made 
to depend. On the contrary, this sum of Rs. 1500 was the money of 
the vendor*. It was entrusted to the vendees for a par ticular 
purpose, and clearly upon the terms of the contract the vendees had 
only to apply It to that purpoee upon the vendors carrying out 
their Immediate promises, which they did by handing over die 
property. The vendee* withheld payment not because of any breach 
of die terms of the contract by the vendors but for, other reason. 
They could not be allowed to say that they withheld payment by 
tenon of any default on the plaintiffs part. Had, however, they actually 
done this It would have hem something they were not entitled to do 
under the contract. It may be further said in this connection. The 
mortgage could not be split. It had to be redeemed as a whole, or not 
at all. If, therefore, the vendors had faffed at the time of the sale to put 
their vendee* In possession of this very small proportion of the v ended 
property, one bfgta and odd out of 25 btgfuu. the vendee* would etdl 
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not hive been Entitled, etcher in equity or upon the actual terms of the 
contract* to refuse to redeem the mortgage, or to leave an unpaid amount 
thereof proportionate to the extent of their failure to get possession. 
Thus the suit is really one under the provisions of $.73, Contract A<*. 
The proviso is strictly applicable and the trial Court was right in 
holding that the plaintiff was entitled to compensation for any loss or 
damage caused to him by the defendants’ breach of the contract* 
Under the terms of S. 73* the compensation is only for loss actually 
suffered, and such compensation is not to be given for any remote and 
Indirect loss or damage sustained by reason of the breach The trial 
Court was, therefore, wrong in holding that the plaintiff could get any 
compensation in respect of lands which had been sold by him or Mt. 
Sukhni before 14th September 1937. In respect of such lands the 
plaintiff or his predecessor Mt. Sukhni had already received full 
compensation in the purchase price, and no further loss was caused. 
It may be that the plaintiff may subsequently be sued by his vendees for 
return of the purchase money. That, however, may or may not happen. 
If It U a mere contingent liability, and nor as yet at least actual loss, S. 73 
would give no cause of action in respect thereof, unless and until the 
damage is actually suffered. No compensation can, therfare, be allowed 
in the present suit in respect of any such lands above referred to. 

2 Meaning of “Compensation” ;— The contention was that 
suit for arrears of rent was not a suit tor "compensation*' for breach 
of contract. Held,* that “compensation” is the general term used 
also in S. 73 to denote the payment which a party is entitled to claim 
on account of loss or damage arising from breach of contract. The 
effect in this place is to exclude suits for specific performance. 

3, Whan “compensation for any loss or damage caused” by 
breach of contract can be claimed:—Compensation was Interpreted 
thus: 1 2 3 4 ‘As Lord Esher observed in the case of Dixon 9 the expression 
compensation is not ordinarily used as an equivalent to damages, 
although as remarked by Fry, L. J. in the case af Skinners' Co," 
compensation may often have to be measured by the same rule as 
damages in an action for the breach. The term compensation as 
pointed out in the Oxford Dictionary, signifies that which is given in 
recompense, an equivalent rendered. Damages, on the other hand, 

1. VythiUnga PiUai t v, Thcichanamurthi PiUat , (1880) 3 Mad. 76 : 

5 Ind. Jur. 78. 

2. Dixon, v. Cokrd/t, (1892) 1 Q. B. 458 (463) : 6l L. J. Q. B. 529 : 

7 Asp. M. C. 161 * 56 J. P. 388 : 40 W. R. 598 66 L. T. 554. 

3. Skinners’ Co. v, Knight, (1891)2 Q. B. 542. 65 IT. 240 1 

60 L J. Q. B. 629 : 56 J* P. 36 : 40 W. R. 57. 


P.~ 185. 
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constitute the sum of money claimed or adjudged to be paid in 
compensation for loss or injury sustained ; the value estimated in 
money, of something lost or withheld. The term compensation 
etymologically suggests the image of balancing one thing against another ; 
ta primary signiricscioi i» ii/;t!sn:-\ aai the seconiary and more 
common meaning Is something given or obt ined as an equivalent* 
The derivative meaning vvas familiar to the Roman Jurists and 
reappears in the modern Codes founded on the Civil law (Sohm, 
Institutes of Roman law, 3rd Edition, pp. 458-463)' M 

There is no contract in respect of which it Is easier to estimate In 
terms of money under S. 73 the loss or damage caused by a breach 
of it than a contract for the payment of money. All that has to be 
ascertained is the rate of interest that the person to whom it ought to 
have been paid would have got on it if it had been paid as per term 
of the contract. * 

The Full Bench of the Madras High Court* held that a manager 
of a joint Hindu family, who had agreed to sell immoveable property 
belonging to himself and the minor members of the family was 
personally liable under S. 73 of the Indian Contract Act for damages 
for failure to perform the contract when it was found that it was not 
binding on the minors. In this view the defendant cannot possibly 
seek the protection of the Hindu Law relating to a co-parcenary body 
in order to defeat the plaintiff's claim The principle laid down in the 
Calcutta case* and several other cases is perfectly correct and the 
measure of damages in a case like the present is the difference between 
the price agreed upon between the parries and the price at which the 

defendant actually sold the house on the date the sale'deed was 

executed,* 

A person was not prepared to wait, even for a short time, before giving 
final instructions for the cancellation of his contract to purchase goods, 
to see whether the injunction prohibiting importation of hts contracted 
goods was to be continued as to future importations, nor did he care 
on Its discharge to cancel his letter of cancellation which he could 

1 . Mo;uhufai Ahad, v, Mahomed Avmaddin Bhtimyu, A- l R. 1923 

Cal 50" : 7* 1 C. 17 ; 37 C. I . I 108 . '7 C. W. N. 210 . 

2. KuhjnluJ, v. B apu. A I. R. 1976 Mag. 363 ■ <>4 I. c. 971. 

3. AJ'feesov m Ndidu. v\ M. V. Gu*unotha Chctti, A. 1. R. 1918 Mad. 

MU: 72 M.LT. 300 : 40 Mad. 338: 32 M L J. 180: 

3 M. L. W. 424 : ,39 I. C 355 : (I917i M. W. N. 171 (F. B.) 

4. hlabinchandra $ahd Paramamck, v. Krishna B arana Dost, 38 Cal. 

*58:9 1 . C. 525:15 C W, N. 420. 

5. Radha Kishtm k'ani* v. Shankar Das, A, L R. 1927 Lah« 252 : 

100 I. r 472 28 F. L. R 620 :9LL, J. 199. 
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easily have done by cable, inspire of the fact that the vendors were ftiU 
prepared to keep the contract open. Held * 1 that the cancellation Is 
not due to the granting ot the injunction but is a voluntary act on the 
part of the person for which the person obtaining injunction is not 
liable. 

The suit was really not a suit for recovery of the origins! price, 
because the consideration did not fait from the very beginning, but was 
for damages for the loss suffered by the plaintiff on account of the 
breach of the contract* Held,* that the measure of damages should 
be the extent of the loss suffered by the plaintiff. The real km to him 
is the loss of the property, that is to say, its going out of his possession. 
In order to compensate him fully and put him in a position, as if he 
had suffered no loss whatsoever, one would have 10 deliver to him 
another property of the same value as that which he has lost. It, 
therefore, follows that the measure of the loss to him is the market 
value of the property at the time when it goes out of his possession. It 
would be both inequitable and unjust to base the amount of damages 
on the price paid in 1891, for since that year the situation has 
considerably changed in 1930. On the other hand, the plaintiffs 
predecessor h id parted with her money and has not been receiving any 
interest On the other hand, the plaintiff has been in possession of 
tne property and receiving its profits ; but he might also have improved 
the lands by further investments as well as by his labour, and the price 
of the land has uni mbtedly increased in consequence of the general 
rise in prices all round, if the plaintiff's predecessor had been given 
some other land, ro which the title was not defective, that property 
aba would have risen in value to the sa ne extent as* the property which 
oe has now Ion. In view of ail these circumstances, the equitable 
merhod would be to uphold the decree of the Court below, under 
which damages have been assessed at the present market value." 

A person purchased certain property and subsequently a decree was 
passed for proprietary possession in favour of a third party. HdJ, M 
that no loss or damage can be said to have been caused to the purchaser 
by the mere passing of the decree as to entitle him to sue tor damages 
for breach of contract. It is possible that the decree for possession may 


1 . Albert Bonnan, v. Imperial Tobacco , Co, of India , Ltd, A. L R. 1929 

P. C. 222 : 33 C. W. N. 1034 : 57 M. L J. 558 : 30 M. L W. 
488 : 1929 A. L. J. 1070: 31 B. L. R. 1388 i 50 C. L J. 351. 
119 l C. 606. 

2. Muhammad Siddiq, v. Muhammad Nuth t A* I. R. 1930 AIL 

771: 1930 A. L. J. 653 : 124 L C. 185; 52 All. 604. 

3. B hagwati Prasad, v. Badri Praaad , A* I. R. 1936 Oudh 141 : 1936 

O. W . N. 143 : 160 1. C. 453 :1935 O. L, R. 73. 
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never be executed* By reason of negligence or some other reason the 
decree-holder may fall to execute it until it has become barred by 
limitation. In such a case the purchaser may retain possession of the 
property sold to him and may'not suffer any loss although his title has 
been found defective. Hence the mere passing of the decree cannot be 
held to constitute a cause of action, and the cause of action does not 
accrue until the purchaser has been dispossessed in execution of the 
decree. A suit brought by the purchaser for refund of purchase money 
or for loss or damage for breach of contract before he is actually 
dispossessed in execution of the decree is, therefore, premature. Unless 
and until the purchasers are ejected in execution of the decree against 
them, they are not legally entitled to remain in possession and to recover 
rents from the tenants. Under the law of contract in India 
compensation can only be claimed under S. 73, Contract Act, when 
loss or damage has been caused, and it is doubtful whether it could be 
held that the mere passing of the decree actually causes any loss or 
damage before the decree has been executed. Moreover, it was definitely 
provided in the saledeed that in case of any disturbance or dispute the 
buyer could claim his money with interest from the seller from the 
date of dispossession. Evidently it was not the intention of the parties 
that the buyer could claim compensation unless and until he Is 
dispossessed, and that contingency has not yet arisen. This view finds 
support from the following decisions’ in which two rulings of 
the Judicial Committee, are referred and also from the Full Bench 
Nagpur decision.* The reasoning of this case* does not seem to 
support the view that if the purchaser retains possession then he can 
sue for recovery of his purchase money even before he has been 
dispossessed. The Patna ruling* is distinguishable as no question of 
dispossession arose in that case. The Madras case 7 is the decision 


1. Muhammad Siddiq, v. Muhammad Nuh, A. I. R. 19 JO All. 77 \: 

124 l a 185 : 52 All. 604 j 1930 A. L* J. 653. 

2. Juicum Boid, v. Piitki ChanJ Lai. A- I. R. 1918 P. C. 151 : 

501. C. 444 : 461, A. 52 : 46 Cal. 670 (P. C.) 

3. Hanuman Kannu t, v, Hanuman Mandar, (1891J 19 Cal. 123: 

181. A* 158 : 6 Sar. 91 (P. C.) 

4- Kasi Rao, v. Zabu, A. I. R. 1932 Nag, 5. 136 L C. 225 s 

28 N. L. R. 31. 

5. Mukcinmal Jayram, v. Budhumat Keval Chand , A. I. R. 1921 Bom. 

252 : 61 I. C 70 ; 45 Bom. 955 : 23 Bom. L R. 325. 

6. Lakhpat Knot, v. Durga Prasad, A. 1. R. 1929 Pat. 388 : 117 L C. 

654:8 Pat. 432. 

7. V. M. M eerakanni, v. A, V, Periya Karuppan, A* L R* 1934 Mad. 

687 : 151 L C 920 : 57 Mad. 1016 : 6? M. L. J. 647, 
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by t tingle judge, and the opinion expressed is an obiter dictum which 
was not necessary for the decision. 

The present contract was a promise by the tenant to pay the 
Government revenue and cess. There was a breach of this contract, the 
moment the tenant failed to pav the Government dues on due date At 
that moment the plaintiff’s property was in jeopardy, and he was entitle 
to sue for any damages which would be incurred. Clearly after the 
breach the plaintiff could have avoided all damage by paying Rs. 9 which 
was the amount due to the Government. He did nothing and allowed 
the property to be sold £very person who has a right to damage for 
breach of contract must take all reasonable steps to mitigate the loss 
arising from such breach. In the present case payment of a very small 
sum could have avoided the damage which occurred in this case, and as 
the plaintiff did not take any step to mitigate his damages, he cannot 
claim the large amount which he now does in this case. 

Section 73, Contract Act, allows compensation “for any loss or damage 
caused” to the party who suffers by the breach of a contract. The loss 
or damage must arise in the usual course of things from such breach. 
The law does not regard collateral or consequential damages arising 
from delay in the receipt of money.* Refer to the case of Graham* which 
endorses the same view. 

4. M Compensation for failure to discharge obligation resembling 
those created by contract”:—There was a contract subject to a 
condition that the plaintiff may upon a breach of it tTeat it as cancelled 
and not ask for damages. Held, 1 2 3 4 5 that the defendants were bound to 
justify their refusal to perform the contract since they themselves bring 
out the state of affairs which would avoid the contract. This view is 
covered by the Bombay case. b 

This is a case falling under Cl. 3, S. 73, Contract Act. The appellant 
was a co-sharer collecting rents on behalf of himself and the respondent. 
It was his duty to pay to the plaintiff his share of rent when that rent 
was collected, and although there was no express contract that he should 

1. Dhanu Lai, v. Kuldip Narayan Singh, A. I. R. 1940 Pat, 88 i 

186 I. C. 852 : 6 B. R. 403* 

2. Bhabani Protanna Lahiri, v. Sarojmi Debya , A. 1. R. 1944 CaL 

1C6: L L. R. 1943-1 CaL 578 : 212 I.C. 483. 

3. Graham , v. Campbell f 47 L J. Ch. 593 : 38 L. T. 195 : 26 W. R* 

336 : (1878) 7 Ch. D. 490 (494). 

4. Shahabuddin, v Vilayat Ali Khan, A. I. R. 1926 Nag. 435: 

95 L C. 614. 

5. Chinilal Dayabhai 8 Co, v. Ahmedabad Fine Spinning 8 Waving 

Co, Ltd, A.IR. 1922 Bom. 44 : 46 Bom. 806 24 B. L R. 

295 : 67 I* C 223. 
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compensate the plaintiff for delay in making the payment by an 
additional payment of interest there was “an obligation resembling thoae 
created by contract incurred by the appellant and not discharged by him 
to pay to the plaintiff his share of profit on due date", and the plaintiff 
being injured by the appellant’s failure to discharge that obligation 
"is entitled to receive the same compensation from the party in default 
as if such person had contracted to discharge it and had broken his 
contract". Such injury can be compensated and, should be compensated, 
by allowing an equitable rate of interest. The rate of interest may be 
allowed at 1 p.t\per mensem. There are circumstances in which interest 
can be allowed on general grounds of equity and illus. (n) does not cover 
the whole of S. 73, Contract Act- This has already been pointed out 
by a Bench of this Court 1 2 * 4 5 where the ruling referred coin the case of 
)wala Prasad 9 was considered, in the Privy Council case 9 a Mahomed an 
widow's claim to interest was allowed on i.er unpaid dower debt on the 
ground that although there was no agreement chat she should obtain any 
sum in excess of her actual dower, she was entitled on equitable 
considerations to some reasonable compensation M be it calculated on the 
basis of an equitable rate of Interest 

5. Compensation is not to be given for any remote damage.—in 
the present case, there was no loss or destruction of the articles consigned 
and the applicability at the section 72 of the Railways Act JX of 1890 to 
the case depends upon cue question whether there was, within the 
meaning of the enactment, a ‘deterioration", for which the contract 
purports to render the defendants not responsible, since tae words 
"damage to the goods” in the conrract may be taken to comprehend 
deterioration. The word ■deterioration’ imports the becoming reduced 
either in quality or in value (tee the Standard Dictionory). Having 
regard to the nature of the articles and to the very limited delay, it is 
not possible to suggest that any deterioration in quality could have taken 
place. As regards the value of the cloth, however, it might well have 
been shown to have been otherwise with reference to what was laid 
down in the case of Wilson.* There the plaintiff, a cap manufacturer, 
sued the defendants for damages caused by the Improper delay in 

1. AnruiH Kumar, v. Lachmi Chjitd, A, l, R. 1928 All, 500 : 

115 I. C. 114 : 50 All. 818. 

2. Jawala Prasad , v. Hod Lai, A. I. R. 1924 All. 711 : 79 I. C. 1049 ; 

46 Ail. 625. 

Hamira Bibi, v. Zubaida Bibi, A. t R, 1916 P. C. 46.36 L C. 87 : 
431. A. 294 : 38 AIL 581 (P, C) 

4. Abdul J alii Khan, v. Mohammad Abdul Sdam Khan, A. I. R. 

1932 All, 505 : 1932 A. L. J. 733 : 139 1. C. 158. 

5. Wilson, v. Lancashire St Yorkshire Railway Co, 30 L j. C. P. 232, 
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debutring tome cloth* The plaintiff had bought the article with a view 
to make It into caps for tale during the spring season of the fear, but 
owing to the delay In transit the plaintiff was unable ro sell or use any part 
of ir or to manufacture any part of it into caps for sale in that season* 
Referring to the fall in the value of the cloth that could beshown to have taken 
place in consequence of the same arriving at a time when It was less in demand 
and less capable of being applied to an immediate use William, Wiles 
and KeatingJJ., spoke of it as “deterioration”, and those learned judges 
as well as Byies,J , held that in respect of such fall, the same being the 
direct and natural result of the delay, the carrier was liable even in 
the absence of notice of the purpose for which the article 
was sent Clearly, therefore, in the present case if the plaintiff 
had alleged and proved that, owing to the loss of the special opportunity 
for sale of which he wished to take advantage, the cloth had fallen in 
value compared to what he could have got for it, had he been able to 
dispose of it at K as he intended, the plaintiff would have been entitled 
to a finding that there was a 41 deterioration M within the meaning of S. 'll 
and that the condition relied on as operating to limit the responsibility 
of the defendants in respect of such deterioration la void, inasmuch as 
the contract is not shown to have complied with the provision contained 
in clause ( b ) of the section. But the plaintiff did not allege and prove 
that there was any deterioration as just explained. Section 7 1 does not 
therefore, apply to the case- The lower Court awarded damages 
ot the trainage for the plaintiff and his assistant from E to K and back, 
rent paid ar K for the shop engaged by the plaintiff for doing his work 
as a tailor and food expenses for the plaintiff and his assistant during the 
time they were waiting at K for the arrival of the articles* It is scarcely 
necessary to point out that none of these expenses was the proximate and 
direct consequence of the delay in the delivery of the articles and were, 
therefore, not awardablc as natural damages. See the cases of Woodier* 
and Gee a as the difference between the price which could have been 
obtained at the festival and that on the date when the cloth was returned 
to the plaintiff would have been. See the case of Wilson* in this 
connection. No doubt had the plaintiff caused intimation to be given to 
the defendants when the articles were entrusted to them that he wanted 
them tor tale or use at the festival, it may be that the items allowed by 
the lower Court would be awacdable as damages within the contemplation 
of the parties. But, as already stated, the defendants were not 
informed, when they undertook to carry the goods, that these were 
required by the plaintiff at the specific time at which and for the specific 
purpose for which he wanted them at K. The items allowed by the 
lowe r Court were, therefore, too remote and ought not to have been 

L Woodger, v. Great Western Railway Company, L. EL 2 C. P. 318. 

2. Gee* v. Lancashire and Yorkshire Rati , Co, 30 L. ]. Each. 11. 

X Wilson, v. Lancashire & Yorkshire Railway Co, 30 L J* C P. 232. 
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allowed It wai held further that the plaintiff miicht have claimed as 
damages the difference between the ordinary value of the goods at K and 
the special value which they would have had if they had been delivered 
to him at the time contemplated so as to be available for the special 
market then existing at K (Wilson* and illustration (q) to section 73 of 
the Indian Contract Act, which illustration appears to be based on the 
English case). The plaintiff, however, did not allege or prove any such 
"deterioration*', though there was a vague claim and vague evidence as 
to "loss of profit" owing to delay in delivery, it was, however, 
distinctly held in the above case, and illustration (q) to section 73 of the 
Contract Act distinctly shows that the plaintiff could not in such a case 
recover any damages tor loss of profit. The lower Court was wrong 
in allowing the plaintiff the rail fare of himself and his assistant from 
Eto K and back, and the cost of their food and lodging at K. Such 
damages could not have been In the contemplation of the parties when 
they made the contract, nor can they be said to have naturally arisen In 
the usual course of things from the breach, since the Railway Company 
had no notice of the reason why the things were being sent to K, or of 
the arrangements which the plaintiff was making to utilise them there. 
In other words, these damages are too remote and do not fall within 
the purview of S-73 of the Contract Act. - 

Travelling expenses of the seller to the place where a breach of 
contract occurs, to have the goods resold under S.107, Contract Act, are 
remote and cannot be recovered as damages under S. 73, Contract Act 
as such expenses are common in the ordinary prosecution of business 
and are not usually attributed directly to breaches of contract. 1 * 3 

6. What does amount to breach of contract ? Under a contract 
of sale there was a duty on the part of the vendor ro give notice to 
the vendee of the arrival of the goods and It was not done. Held,* 
that it amounts to a breach of the contract. 4 

The mortgagor entered Into a transaction under which he sold half 
of his property mortgaged to the vendee who undertook the liability to 
satisfy the mortgage deed and clear oft the encumbered property but 
neither the vendee nor hla sons after his death carried out the 
undertaking to satisfy the claims ; whereupon mortgagee obtained a 
final decree for foreclosure and the whole of the property passed into the 


1. Wilson, v, Lancashire 9 Yorkshire Railway Co, 30 L J,CP. 231. 

2* Madras Railway Co, v. Gownda Ran, (1898) 21 Mad. 172; 
8 M.Lt J. 85. 

3. Karachi Steam Roller Flour Mills , v, Inio Continental Agency A. L R. 

1917 Stad. 36 37 L C 7 : 10 S. L. R. 118. 

4. Alagfrisamy Aiw, v. R una Cheena Mana Navanna Ona 9 Bros, 

78 U C 326:19 M.LW, 654. 
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possession and ownership of the mortgagee. Held/ that there bed 
been a breech of contract and the vendee, and if he was dead, his son w* 
responsible for paying damages on that breach of contract to the 
mortgagor. 

When a party to a contract Is entitled to cancel the contract by 
reason of rhe breach by the other, notice of cancellation should be given 
to the other party. If no notice is given then it must be deemed that 
the breach was condoned and that the contract was allowed to 
continue. In this case the District Board not having given notice of 
breach of contract, the contract must be held to be subsisting. * 

The plaintiffs having used ambiguous terms in their order, terms 
which were misinterpreted by the defendants and such misinterpretation 
having been acted upon, it is now open to the plaintiffs to contend that 
they did not make the offer as understood by the defendants. This 
principle and the cases supporting it appear in Leake on Contracts at 
p, 155. Whether, therefore, the contract, as subsequently ratified by 
the plaintiffs, was in order from Its inception, it is clear that by 
non-payment it is plaintiffs that have broken the contract. • 

The Municipal Board, Cawnpore, accepted plaintiff's tender subject 
to certain conditions, one of which provided that the contract was 
subject to the approval of the Engineer. The contract further provided 
that the contractor was bound to carry out changes made in the work, 
design, plan, etc., by the Engineer and that such alterations would not 
invalidate the contract. Subsequently che Engineer asked the work to 
be stopped until further orders. After some correspondence between 
the parties, a netv specification was resolved upon but the Council 
invited fresh tenders and gave the work to a new tenderer. Held, 4 
that it was clearly a case of breach of contract on the part of the 
Municipal Board, Cawnpore* 

One of the terms of the contract is that on receipt of the railway 
receipt or invoice the buyers would have to pay the price and take 
delivery. Held,* that mete intimation of arrival of two or three bales 

1. Bishun Dayal,v. Gaya Prasad , A. I- R. 1928 Oudh 148 : 4 O.W.N. 

1262 : 106 L C.831. 

2. M. S. Kailasnada Sarnia, v. The President, District Board, Tanfore, 

A. L R. 1928 Mad. 211 : 106 L C. 815. 

3. E. V. Rom 8 Co, v. John Bhau 8 Co, Lid, A* 1. R. 1923 Mad. 

873 : 108 L C 644. 

4. Nadir Shah , v. Municipal Board , Cawnpore, 121 1. C. 394: 

1929 A. L. J. 735. 

5. Chhoie Lal-Ambay Prasad, Delhi, v. Nmhu MaLMisvi Mol Delhi, 

A. L R. 1930 Uh. 193 (2) : 125 L C. 189. 

F—186. 
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of goods is no compliance with the above stipulation and buyers 
failing to take delivery are not guilty of breach of contract. 

The Municipality sold by auction a license for the pawnship and 
N purchased it. The terms of the contract of sale were reduced to a 
document which recited that N was licensed to carry on business as a 
pawn broker for three years subject to certain conditions but contained 
no guarantee as to the validity of the license. The grant of the license 
was, on appeal by a disappointed bidder, set aside by the Commissioner 
under the powers given him by the Burma Municipal Act on the 
ground that 14 days 1 notice as required by the bye-laws was not given. 
1 he Committee resold the license by auction and it was purchased 
again by N for a much higher sum. N brought a suit against Committee 
in damages for breach of contract basing his claim on the difference 
between the two bids Held, 1 3 that the Municipalities were not in a 
position to guarantee what the action of Commissioner would be, nor 
couid it be presumed that they *nrer intended to give any guarantee in 
the matter and that there was no breach of contract on their part and 
so they were not liable in damages 

A by a registered sale-deed transferred a certain property to B In 
consideration of B agreeing to apply a portion of purchase money to 
the payment of a previous debt due by A, no specified time having been 
fixed by the deed and one of the stipulations being that in the event of 
payment being made at a later date B would be responsible for the 
payment of whatever interest might accrue due to the creditor from the 
date of the execution of the deed. B failed to pay A's creditor in 
breach of the covenant stipulated and A's brother paid the same. A 
sued to recover the amount of unpaid purchase money from B, Held," 
that there was a breach of contract and \ was entitled to sue and 
recover the amount which B had agreed to pay to his creditor and he 
was not bound to show he had suffered any damage by failure of B to 
pay the sums left with him. Refer to the following cases 31 ' 4 5 in this 
connection. Moreover, it is clearly bid down in this Calcutta case 9 
in the following passage : “The principle upon which damages are to 

1. AH Kwe* v* Municipal Committee of Thaton , A. L R. 1930 Rang. 

16:7 Rang 441120 1. C. 135, 

2. Ram Rachhya Singh, v Raghunath Prasad Misser, A. I. R. 1930 

Pat. 46 : 8 Pat. 860 ; 122 L C. 244. 

3. RogHunotfui Chaw, v. Safagopa Chariot, 36 Mad. 348: 

21 M. L ). 983 : 12 l. C. 353 : 2 M. W. N, 227. 

4. Raghuhaf Rai, v. Jay Raj, 34 AIL 429 14 L C. 244 : 8 A. L. J. 

534. 

5. Dtaswant ?ingh, v Sytd Shah Ramjan All, 6C. L l 398, 
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be MOMed it. at Baron Parke observed in the case of Robinson* chat 
where a party sustains a toss by reason of a breach of contract, he is* to 
far as money can do it, to be placed in the same situation with respect 
to damages, as if the contract had been performed. This necessarily 
leads to the two rules stated in the case of Hadley ,* namely, 6m, that 
where two parties have made a contract which one of them has broken, 
the damages which the other ought to receive in respect of such breach 
of contract, should be such as may fairly and reasonably be considered, 
as arising naturally, that is, according to trie usual course of things from 
such breach of contract itself, and secondly, that the damages may be 
such as may reasonably be supposed to have been In the contemplation 
of both parties, at the time they made the cantract as the probable 
result of the breach of it The damages, however, cannot Include 
compensation for any remote and indirect los* or damage sustained by 
reason of the breach". It has been laid down in this bull Bench case* 
thus : "If payment is refused or is not forth coming, then there is a 
breach, and the suit against the defaulting obligor or promisor is, not 
to make him do something in furtherance ot the contract, tor the time 
of it* performance is passed, but is in reality one tor damages foe tnc 
breach of it, the measure of which will be the amount ot the debt 
with interest”. 

A entered into contract with B tor Wi) tons ol ripe seed cake to be 
delivered In January and February in two instalments. B was willing 
to deliver the January instalment but A nor being ready to cake 
delivery, B intonated to him that B treated the contract as 
cancelled A, later on, made a tender of money and demanded 
February instalment but B refused to admit the contract as subsisting. 
A brought a suit for damages for breach of contract. Held, 4 that the 
contract was a singfa contract with a subsidiary agreement as to deltvery 
and payment, and A having tailed as regards no less tha- one^half at 
the outset of the contract, it would be in effect putting upon B a 
different contract if A were allowed co insist on performance of the 
second half. A’s suit insisting on performance of the contract could 
not lie. It U clear that the mere fact that the plaintiff committed a 
a breach of tne term of contract with reference to the first instalment 
would not Itself suffice as a ground for treating the defendant as entitled 

1. Robinson, v. Harman, (1848) l Ex. 830 (855). 

2. Hadley, v\ BaxendaU , (1854) 9 Ex. 341 : 2 W. R. 302 ; 18 Jur. 

358 : 23 L. J. Ex. 179; 2 G L. J. 517. 

3. Hussain Ali Khan, v. Hafiz AU Khan , 3 AIL 600 (F. B.) 

4 Khett ra Mohan Dey 9 Co, v. Benoit Behary Sadhu, A. I. R* 1930 

C*L 382 : 34 C. W- N. 32 : 126 I. C. 545. 
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to refute to carry our the contract ai regards the second instalment. The 
contention that whenever there has been a breach or a breach In 
a mat erial particular, the other party to entitled in a contract such as this 
to bring the contract to an end was negatived by the House of Lords 
in the case of Mersey.* But it appears to be equally clear that die 
House of Lords did affirm the proposition that, if the breach that 
had taken place was one which went to the root of the contract, the 
consequence was that the party who was in default could not insist 
upon the remainder of the contract being carried out. 

7. VV hen the party is entitled to damages i— The defendant, 
a plead er, was retained by plaintiff* Nos I to 7, who describe 
th emsel ves “as ryots of vurtur agraharam”, to appear for them 
in certain suit which they expected would be brought against them by 
the agraharamdars and not to accept vakalat from the latter. He 
received Ra. 500 from them and was entitled to get Rs 2,000 under the 
agreement. The agreement between the parties, which was in writing, 
also provided that the same fee waa to be paid to him in other suits 
which may be brought by the agraharamdat against other ryots “In a batch 
along or simultaneously” with suits against themselves. It was dearly 
intended that he was to appear for all the ryots against the landlord in 
all the suits in which the ques cion for decision are admitted to be the 
same, it was urged for the pleader that the agreement provides that 
he should appear only in those suits against other ryots which may be 
brought along with the suits against the seven plaintiffs, i his may 
strictly be so, and it may be that, if suits were brought against the others 
before or after the suits against these plaintiffs, the agreement does not 
bind him to appear for them. But there can be no doubt, looking to 
the terms of the document, that the parties intended that the defendant 
should undertake to do all he can for the ryots in the Court of first 
instance and the appellate Courts and was not to appear for the 
agrahamdar against any of the ryots. The defendant afterwards filed 
suits on behalf of the agrahamdar against plaintiffs Nos 8 Sc 9, other 
ryots of the village, the question in issue between them being the same 
u between the plaintiffs and the agraharamdar. Held* that the 
defendant has thereby disabled himself from performing his part of the 
contract and he has broken it. He was not in a position to do all in his 
power for the plaintiffs as he had promised to do. The plaintiffs are, 
therefore, entitled to set aside the contract and claim damages. 


1 . 


2. 


Mersey Seed and Iron Co, Lid, v. Naylor Benton 9 Co, (1884) 
9 A. C. 434 : 53 L j, Q. B. 497: 32 W. R. 989: 
51 L. T. 637. 

Tambttti Venkataramayya, v. lakshminarasimha Charyulw, A. L R. 
1914 Mad. 21:22 L C. 33 : 26 M.L.J. 72:14 M.L.T. S89: 
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Plaintiffs agreed to buy goods from M which they agreed to id! to 
defendants. Subsequently it was agreed that the defendants should pay 
M direct against delivery and should get M to give credit to the plaintiffs 
for the amount. Defendants failed to take delivery- HeM, 1 that the original 
contract as to delivery was aubsequendy modified, and that the plaintiff* 
were entitled to the difference between the price which they had agreed to 
pay to M and the price which the defendants htd agreed to pay to them. 

In the absence of a guarantee by the Railway that the goods would 
reach before any particular date, and of notice by the consignor at the 
rime of consignment that the goods were required in connection with 
festival, the consignor was not entided to special damages but that he 
was entitled to ordinary damages for the non-delivery of goods within 
reasonable time.* 

A vendor was obliged to resell the goods on account of the breach 
of contract by the vendee to accept and pay for the goods. H eld , m 
that he (the vendor) is entitled to claim damages to the amount of the 
difference between the contract price and the market price on 
due date. 

The plaintiff made undue delay in reselling the goods which the 
defendant failed to take delivery of as per the contract of sale between 
the parties. The plaintiff claimed damages on the basis of the actual price 
realised by him. Held* that he was entitled to damages only on the 
basis of the market price on the date of the breach and the lower 
appellate Court was perfectly correct in holding that the appellant 
(plaintiff) was not entitled to recover damages on the basis of a resale 
which had taken place nearly two months after the due date of the 
contract which was a contract for ready goods, the appellants should 
in the circumstances of the case have been allowed to amend the 
plaint so as to claim damages on a proper basis. Refer to this case* 
in this connection- 

The plaintiffs had applied for a reserved carriage from Deoria to 
Cawnpore. The Officiating Traffic Manager replied to this letter faying 
that he regretted that a reserved carriage could not be provided by the 
train from Tahsil Deoria, but that endeavours were being made to 

1. H italal Amba Lai, v. Gopalji KaUianji, A. 1. R. 1920 Bom. 346 ; 

591. C. 263: 22 Bom L- R. 338. 

2. Fatal ttaki, v. E. I. Ry. Company, A. I. R. 1922 AIL 324: 641. C. 

858 : 43 All 623 . 19 A. L. J. 654. 

3- Mehr Chand, v. The Firm Jugal Kishore Gulab Singh, 85 L C- 
317 :6 Lah. L ). 415. 

4. Gangaram, v. Kodoomal, A. 1- R. 1925 Sind 222 ■ 83 I. C. $71. 

Shavkardat, v. Tyebali, 1 S. L. R. 81. 
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provide one from Bhatni to Cswnporc by the tame train* In pursuance 
of this suggestion He, no doubt, issued orders to the subordinate staff 
that a reserved carriage should be supplied. A carriage intended to be 
reserved subsequently was despatched from Oorakhpore to Bhatni, but 
no reserved carriage was available when the train arrived at Deorfta 
The plaintiffs were consequently put to considerable inconvenience, 
annoyance and disappointment. Held,, that the plaintiffs were nor 
entitled to damages for breach of contract as there was no complete 
agreement between the plaintiffs and the railway Company for 
providing a reserved carriage. 

The mortgagee Is entitled to damages on account of failure of the 
debtor to pay the debt at the stipulated time and that the measure of 
damages prima fade should be the same as the rate of interest agreed 
upon, though the Court has discreti on to reduce this rate if it is found 
to be unusual c 

In a contract for purchase of goods it was provided that in the event 
of ths purchaser failing to accept the draft on presentation or faiUngto 
pay at maturity the seller could sell the goods on the account of the 
purchaser who was liable for any deficiency and that in case of need, 
seller's invoice could be taken in lieu of draft. The contract did not 
provide any special penalty for failure to take delivery after Intimation 
of arrival The invoice was sent This was followed by an intimation 
of arrival and on receipt of this intimation a breach took place. Held , 31 
that under S.73 the vendor was entitled to damages as represented by 
the difference between the two prices, the contract price and the prlc? 
on the date of default 

A, on behalf of a lady, put up to sale the full proprietary title 
in the property 'belonging to her and B offered to buy the same 
for a ’certain sum. Subsequently B found that there was a cloud 
over the proprietary title and he refused to purchase the property. 
Thereupon A sued for specific performance of the purchase and 
in the alternative for damages. Held, 1 2 3 4 that A was not entitled to 
have the contract specifically enforced as the lady was not in a position 
to give the purchaser a title free from reasonable doubt. Moreover 
A was not entitled to any damages as damages could not be awarded 
on any general principle. 

1. B. N. W. Ry, v. Baijnath, A. 1. R. 1927 All 837 ; 106 I. C. 387: 

25 A L J, 899. 

2. Bunyadi Beg am, v. Chhanga Singh, 115 l C. 26. 

3. Natain Das ]oini Mai, v. Kidar Nath Qoenka. A. I. R. 1928 Lab. 

817: 116 l.C. 551. 

4. Mann u Singh, v* Deputy Commissioner, Sieapur, A. I. R. 1928 

Oudh. 475: ilOLC. 564* 
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In the cue of Jonuil 1 where shim erf the British Petroleum Co, Ltd* 
had been contracted to be sold, the Privy Council remarked: “The 
seller was and remained the legal holder of the shares** and held 
that "S- 73, Contract Act was, but declaratory of the right to damages 
which was based on the principle that tn a contract for tale of 
negotiable securities the measure of damages was the difference between 
the contract price and the market price at the date of the breach 
with an obligation on the part of the seller to mitigate the damages by 
getting the best price he can at the date of the breach, that it was 
the duty of the person claiming damages to take all reasonable steps to 
mitigate the loss consequent upon the bresch and cannot claim as 
damages any sum which is due to his own neglect. But the lorn to be 
ascertained is the loss at the date of the breach, and it at that date he 
could do something or did something which mitigated the damage the 
other party was entitled to the benefit of it*’. Still more clearly the 
same pronouncement was made in the case of Manek?L 9 At page 659 
of 24 A-L.J. it was remarked that “ir was quite true chat the full 
property in shares In a Company is only in the registered holder, and that 
an unregistered transferee had not a perfected right of property which 
he would have had if he had been the registered holder of the shares which 
he was selling, the Company is entitled to deal with the share holder 
who is on the register, and only a person who is on the register is in the 
full sense of the word owner of the share’*. It was held also that the 
word “goods” as defined in the Contract Act included every kind of 
moveable property, including shares of the Company, and that S 78 of 
the Indian Contract Act might, therefore, be applicable. Tn that case 
also the goods which had been contracted to be sold were so many 
shares of Alcock Ashdon and Co.Ltd, deliverable In the following 
month, and not of any particular shares. It was held that the goods were 
not ascertained goods at the time of the contract, But as soon as the 
broker handed over the certificates and the transferee accepted them and 
gave a cheque, the goods became ascertained goods and the sale was 
complete and the property passed. In the present case the goods were 

1. Jamal v. Moola Dawood , A. I. R. 1915 P. C. 48 : 43 Cal. 493 : 

43 L A. 6: 8 L. B* R. 343 : 14 A. L- J* 89: 18 B. L. R. 315 : 

23 C. L. J* 137 : 20C W. N. 105 : 30 M. L J. 73 : 19 M. L T. 
80 : 3 M. L. W, 181 : (1916) 1 M. W. N. 70 :9 Bur. L. T. 8 : 

31 l C. 949. 

2. Month# Pei ton# Bhomcha, v. Wadial Sarabhai 9 Co, 24 A. L, J. 

657 • 28 B. L R. 777:43 C.L.J. 508: A.L*R. 1926 P. C. 
38 : 50 Bom* 360 ; 94 L C. 824; 51 M. L J.l . 1926 M. W. N. 
499 ; 30C. W. N. 890 : 53L A. 92 (P. C) 
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not ascertained at the time of the •contract. The defendant haa further 
admitted that the (hares remained standing In his name, and that they 
were never transferred to the plaintiffs name and that the plaintiff 
also never received any dividend. The defendant on his own showing 
did not do all that he could have done, and neither executed any deed 
or instrument, nor got the shares transferred to the plaintiff. It is, 
therefore, impossible to hold that the legal title to the shares passed to 
the plaintiff and the latter became the full owner thereof. The 
transaction really amounted to a mere contract and a breach of it was 
committed by the plaintiff. In view of the provisions of S-73 and the 
observations of the Privy Council in the case of Jamal* it is clear that 
the measure of damages would be the difference between the contract 
price and the market price at the time when the breach took place, and 
that it was the duty of the defendant to reduce the loss as much as 
possible. Accordingly the defendant is not entitled to claim credit for 
the entire difference between the contract price and the price of those 
shares in April 1922, more than after one year after the breach. The 
defendant was only entitled to claim the difference between the 
contract price and che price of those shares on 22nd February 1921, 
when the plaintiff repudiated the transaction, and declined to take those 
shares, if the defendant did not sell those shares in the market, but 
kept them with him, he took the risk upon himself and he is not 
entitled to charge the plaintiff with the further loss which he 
suffered.* 

A draft being agreed to be accepted on presentation was not sent by 
the sellers but only copies of Invoices were sent to the buyers. Held,* 
that the invoices cannot be taken as substitute for the draft. 
Merely sending the invoice does not confer upon the sellers the right 
to resell the goods and they are not entitled to claim damages on the basis 
of difference between the contract price and the price realized on re-sale. 
The measure of damages is the difference between the contract price and 
the market price on (he date of the breach. A strict 
Interpretation should be placed upon the language of the 
contract and mere failure to pay the price when an invoice and not a 


1. Jamal, v. Moots Dawood, A. 1. R. 1915 P. C. 48 43 Cal. 493 : 

431. A. 6 : 8 L. B. R. 343: 14 A. L. J. 89 : 18 B. L R. 315 : 
23 C. L I. 137 s 20 C. W. N. 105 : 30 M. L. J. 73: 19 M. L. T. 
80 i 3 M.L.W. 181:0916)1 M.W.N. 70:9Bur. LT. 8: 

31 L G 949. 

2. Alfred William Domingo, v. L C. De' Sousa, A. I. R. 1928 AIL 

481: 50 All. 695 : 26 A. L J. 627 11151. C. 616. 

3. Nanak Cfiand. v. P anna LaLSMv Naram, A. I. R. 1930 Lah. 389 : 

126 L C 519. 
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draft as agreed by parties is sent to buyers, does not confer upon the 
tellers the right to > re-sell the goods. 

The petitioner (servant) contends that the petitioner was entitled, 
according to law, to wages for rhe period for which he actually worked 
and relied on this case* in support of his contention. For the 
respondents, on the other hand, reliance was placed on these cases. 1 *'* 
Held/ that the case of KenneUy h is to the same effect. The authorities eked 
on p. 132 of Smith’s Law of Master and Servant, Edn. 7, also seems to be 
tn favour of the respondent. The weight of authority is thus in favour 
of the view that when a servant whose wages are due periodically leaves 
service without legal justification or without proper notice, he is not 
entitled to be paid for the portion of the time during which he served 
since the last periodical payment. Even according to the view taken in 
Chokalinga Mudaliar 1 the respondent would be entitled to reasonable 
compensation for breach of the contract of service under the Contract 
Act, and the amount of pay forfeited in this case does not seem to 
exceed such compensation in view of all the facts It appears that the 
petitioner actually served the respondent only for about a fortnight and 
left service at a time when his services were badly needed 1 

There was a consignment of 200 bundles of steel rods despatched from 
X to Y station. When the consignment arrived ar Y station the plaintiffs 
refused to take delivery of the consignment because they alleged that 9 
bundles out of the 200 bundles of steel rods had been changed arid did 
not bear the marks which were on the invoices of the shippers from 
Europe- The railway Company requested the plaintiff to remove the 191 
bundles at an early date and then submit a claim for the rejected 9 
bundles. The plaintiffs did not accept the proposal and eventually 
brought the present suit claiming damages for all the bundles. Held 
that the plaintiffs were not entitled to claim any damages in regard to the 
191 bundles, that the legal rights of the plaintiffs were limited to the 
return of ihe 191 bundles and damages for 9 bundles. 

The defendants hsving 11 held over " under S. 106, T. P. Act, 

1. Chokaiingam Mudoiiar, v. Mahomed Sheriff, 17 1. C. 894. 

2. Bhafcta Shiromam alias Bachha , v. Serial Nath . A. I. R, 1925 All* 

680 : 23 A. L. ]. 682 : 6 L R. A. Civ. 529 : 89 L C 1018. 

3. Ralli Bros, v. Amluk ‘Prasad, 35 All- 132 : 18 1. C. 699. 

4. Amar Singh* v. Copal Singh, A. L R. 1931 Lth. 133 (2) s 132 I. C 

*77 : 32 P. L. R. 275. 

5. Kennalley, v. Abdul Haq, 118 P. R. 1901 , 140 P. L R. 1901. 

& Secretary of State, v. Raghsibar DayalSabu Ram, Cawnpore, A. I. R. 
1933 All. 595; 1933 A. L J. 1360. 


Ft—187* 
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contumaciously the plaintiff was clearly entitled to damages. The lower 
Court has assessed the damages at double the tent on the authority of these 
cases. 1 '* In addition to these rulings the following*'* are also on the point. 
The rule according to which double the normal rate is taken as a suitable 
measure of damages in such cases is taken from English Law. The rule 
is not inflexible and less or more may be awarded by way of damages 
according to circumstances Refer to this case* in support of the view 
taken. There is no doubt that the defendants were making good profit 
and rhe contumacious manner In which they refused to vacate the 
premises even after the expiry of five years and resisted the present suit 
as long ts they could by setting up frivolous pleas, such as that of a 
yearly tenancy, appears to have been due to this fact* Although the 
plaintiff failed to produce satisfactory evidence to prove the profit, he 
could have made by working the mill, it may be fairly assumed in the 
circumstances that the profits would have been substantial There had 
been already litigation between the parties before the expiry of the term 
of five years and the defendants most have foreseen the possibility of 
heavy damages being demanded from them; yet they chose to continue to 
occupy the premises and even a notice from the plaintiff threatening to 
charge rent at the rate of R*. 10,000 per mensem failed to have any effect. 
In view ot all the circumstances of this case the amount of damages 
awarded is not excessive 7 

1 he contract in the present case was only a contract os regards 
the rates having regard to the kinds of work that were to 
be done and did not fix the work itself as lying within particular 
changes ; It gave the defendant the right to stop the work with ten daya' 
notice ; and it was open to the defendants to call upon the plaintiff to do 
any substituted work in the place of the original one. The true view to 
take of the plaint is that it combines two distinct causes of action ; one 
founded on the original contract for which the claim was price of work 

L Uangit Ram. v. Mt. Shib Devi. 33 P. R. 1898. 

2. Pirhhu Dial, v. Ram Chand, 5 P. R. 1904'42 P L R. 1904. 

3. Madan Mohan Lai, v. V. B. Barooah 9 Co, AIR, 1919 Lah. 

72 U P. L R, 1918 : 71 P W. R, 1918 : 70 P. R. 1918 . 

44 I. C. 859. 

4. kuti Kh an, v, fihulam Mahomed, A, L R. 1924 Lah. 643; 

75 1. C 1034, 

5. Mid Raj, v. Indai Singh, A L R. 1928 Lah. 554 : 109 I. C 90 : 

9 Lah. 576. 

b. Natom Dow, v, Dharm Doss, A. 1. R. 1932 Lah. 275 : 138 L C 

290. 13Uh.2l& 

7. Sunday Singh, v. Ram Satan Dai, A. I R, 1933 Lah, 61 : 

33 P. L R, 323 ; 14 Lah. Ii7 i 142 L C 754. 
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done, »nd the other founded on a premiss of other work and a requisition 
In connection therewith under which the plaintiff was to maintain an 
efficient staff In order to comply with which he had to Incur expenses and 
for which expenses he claimed to be reimbursed by way of compensation. 
So iong as the damages claimed are not regard-d as damages for breach 
of the original contract, but may be treated as compensation for loss 
incurred by reason of the plaintiff having had to arrange for the new- 
work chat was promised, the said claim would not be obnoxious to tl e 
claim for the price of work done under the original contract, judged 
by this test the first alternative claim for a certain amount for M loss of 
profit over remaining work’ 1 cannot possibly stand As regards a 
certain sum for costs of Implements and a certain sum for cost of building 
shed too have been abandoned, obviously because such a claim has no 
legs to stand upon. A claim for damages on the ground of the 
defendants not having given him the substituted work which they 
promised, the plaintiff has really no case. The promise was a purely 
gratuitous one, made only for the plaintiff’s benefit. But the plaintiff 
could legitimately get a certain sum as his dues for works done and also 
a certain sum on the ground of alleged loss due to stoppage of work, etc.* 

A contract creates expectations in the mind of the party to whom a 
promise is made, in this case either party expected to earn profit according 
to the fluctuation of the marker rate in relation to the contract 
price. But the essential condition was existence of the goods in respect 
of which the bargain was to be finally settled- The plaintiff had not the 
goods in his possession to be able to deliver them immediately had his 
offer been accepted by the defendadts The plaintiff states that he would 
have purchased the goods in the market and delivered the good*. This 
proves that the offer oi delivery was not unconditional and his case does 
not improve by this hypothetical explanation, if the defendants had 
been ready to take delivery ot the tfoods, the plaintiff would have been at 
the moment unable to give delivery and would himself have been guilty 
of the breach. The damages are awarded as a pecuniary compensation 
for the injury which a party sustains as the result of a default by the 
other party. The party to be entitled to compensation must have done 
something to his own prejudice in the performance of his part of the 
contract. As the plaintiff had no goods to deliver, he suffered no injury 
by the breach. The plaintiff is consequently not entitled to any 
damages** 

1, Gopal Ukera, v. B. N. Ry, Co, Ltd, A. I R, 1933 CsL 165 : 
56 Cm L. J. 285: 143 L C. 377, 

2* Vahixljd Namyansa Dufem, v. H. H. Raofi Bhoy 9 Co, Amraoti* 
A* L R* 1934 Nag, 129: 151 L C. 63. 
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The plaintiffs were the Agents of the Mills for the sale of mustard oft. 
They ordered 400 tins of mustard oil from the Mills for supplying B. 
When the oil arrived, the plainriffs took delivery. Immediately thereafter 
the Sanitary Inspector of the local Municipality, seized the oil and 
sent samples to the Chemical Examiner for report. Thereafter one of the 
plaintiffs was prosecuted on a charge of being in possession of adulterated 
mustard oil, and was convicted. Held , 1 2 3 4 that the plaintiffs were entitled 
to compensation under S. 73, Contract Act 

8* Assessment of damsges The defendant promised to admit the 
plaintiff to a partnership but broke the promise and, thereby, caused him 
loss. Held,* that the plaintiff has suffered substantial loss. Had defendant 
perfottned his engagements, plaintiff would now be a partner to the 
extent of i/8tt* in a solvent firm of which the capital was valued by 
defendant at 3 lakhs ; and it is immaterial how much plaintiff put in cash 
into the business, or whether he put in anything. The measure of 
damages in such cases is the difference between the value of plaintifPs 
estate immediately after defendant's breach of promise and the value it 
would have had if defendant had performed his promise. 

The parties themselves fixed the value of their right. He/d. 31 chat that 
sum will be a proper measure of the damages sustained. 

The defendant by his letter of 12th August 1912 committed a breach 
of the agreement of 8th June 1911, inasmuch as at that date he had no 
right to put an end to the agreement, and the plaintiffs were entitled to 
damages in respect thereof, but that inasmuch as the agreement came to 
an end as above-mentioned on nd December 1912, the plaintiffs were not 
entitled to damages for any period, beyond that date, and the damages 
should be assessed accordingly. * 

The proper basis for sssesslng damages for a breach of contract is the 
difference between the contract price and the market price at the time 
of the breach. Profits which the defendant would have made out of 
another contract if the defendant had fulfilled his contract, can be 
recovered only if such contract was made known to the defendant at 
the time of making the contract with him. * 

1. Rom Kumat Agarwala, v. Lakshmi Nat ay an A garwala, A. L R. 

1947 Cal. 157 ; 225 I. C. 530. 

2. Tens**, v* RiveU, A. I. R. 1915 Lah. 243 : 31 I. C. 73 : 64 P. R. 

1915 : 142 P. W. R. 1915. 

3. Kuet Sen, v. Sukhkko, A. I# R. 1915 All. 40: 13 A.L. ). 6: 

27 l. C. 503. 

4. RagKmmdlt v. Luchmondos, A. 1. R. 1917 Cel. 52 : 38 L C. 278: 

20 C. W. N. 708 (F. B.) 

5* Byon No, v, Motmg Chetfc, A.L R. 1917 L. B. 161 (l ): 36 L C, 
264 ; 10 Bur« L. T> 61. 
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The quotation by Mr. Justice Geliiher from the judgment of Lord 
Chief Justice Cockbum in the cue of Frost 1 truly expresses the law. 
The I ord Chief Justice, in speaking of the event of the person treating 
a contract as broken and suing at once for breach of it, says “he 
will be entitled to such damages u would have arisen from the 
non-performance of the contract at the appointed time, - and in asaeaatng 
the damages for breach of performance a jury will of course take into 
account whatever the plaifttiff hat done, or has had the meant of doing, 
and, as a prudent man, ought in reason to have done, whereby his lots 
has been, or would have been, diminished'*. In many cases the nature 
of the contract, or its circumstances, may make it extremely difficult, if 
not impossible, to apply any such rule, but that rule of law seems 
applicable to all contracts where it can practically take effect. * 

At to the measure of damages it must be observed that if a party 
breaks a contract, the party who breaks the contract is liable to pay 
to the injured person such damage as may within a reasonable time after 
the breach has occurred. That is the law in England and there is no 
authority to the contrary in India. * 

The general rule as to damages, whether they relate to moveable 
or immoveable property, is contained in S 73, Contract Act. Two 
considerations arise in assessing damages : (l)whether the damages 
naturally arose in the usual course of things from the breach ; and 
(2)whether the plaintiff had means of remedying the inconvenience 
and has neglected to avail himself of them In this case* without 
discussing the question, under very similar circumstances like the 
present It is observed : “The measure of damages is the amount of 
profits with Interest thereon at six per cent per annum which would have 
accrued to the plaintiff if he had been put in possession of the villages 
and was an enjoyment of the same during the term of the lease . The 
observations are fully supported by the English authorities. In the 
cue of Fletcher,* the defendant has contracted to build a ship which 
was to be delivered to the plaintiff in August 1854- It was not delivered 
till Match 185'. It was held that as the primary object of the ahip 
wu to earn freight by carrying passengers the measure of damages 
wu the value of the profits which could have been obtained between 


1. Frost, v. Knight, L. R- 7 Ex- ' 11. 

2. Foley Brothers, v James A. Me Ilwee, A. 1. R. 1917 P. C. 255. 

3. Madan Mohan Lai, v- N. N. Mnkherjt, A. 1. R. 1917 Pat. 178* 

39 l. C. 919 ! 3 P. L. W. 373. 

4. Zemindar of Vtoanogram, v. Behara Saryanarayana Pan tula, 14 

W. R. 382. 

5. Fletcher, v. Taylewr, (1855) 17 C. B.- 21 ; 25 L. J. C. P. 65 t 

139 E-R. 973 : 104 R. R- 557- 
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the date fixed foe the delivery 'and the date on which the ship was 
actually delivered. The law was stated to be "that the measure of 
damages for the breach of a contract for delivery of a chattel should be 
governed by a similar rule to that which prevails in the case of a breach 
of contract for the payment of the money", and the concluding 
remark was : ‘the measure of damages in such a case as this was held 
by analogy to be the average profit made by the ute of such a 
chattel*’. In this case 1 it was said: "The measure of damages is 
prima facie the sum which would have been earned in the 
ordinary course of employment of the chattel in the time". This 
principle was accepted at good law in this case.* In Jot ju«* 
which was a case of an agreement to grant a lease, after examining 
the case-law on the point it was said ■ "The question of damages Is a more 
difficult case. Damages are claimed, in addition to the specific performance 
of an agreement, in respect of the delay which was caused by the 
defendant’s wilful refusal to perform his contract and the consequent 
ion of profit to the plaintiff- it is to be considered what would have 
been the value of the possession of the premises to the plaintiff tor the 
period between 5th September 1876 and the time when he actually 
obtained possession of other premises”. Although this case* was 
overruled by Marshall* on another question the principle as to damages 
enunciated was accepted in this case * There are cases which draw 
distinction between what are primary and secondary profits Undet 
the first heading profits or advantages which sre the direct and Immediate 
fruit* of the contract are included- Under the latter class profits 
expected from dependent and collateral engagements entered into on the 
faith and in expectation of the performance of the principal contract are 
brought in. This decision* belongs to the latter category, in the 
present case the parties must have contemplated that the plaintiff 
would have contemplated that the plalnciff would have cultivated the 

1. Trent and Humber Co, In re, Cambrian Steam Packet Co , Ex pane, 

(1868) 4 Ch. A. 112 : 38 L. ». Ch. 38 : 19 L. T- 465 .17 W. R.’ 

181- 

2. Owners of the Steamship ‘Grade’, v. Owners o/ the Steamship 

‘Argentine’, (1889) 14 A. C. 519 : 59 l. J. P. 17 : 61 L. T. 706 > 
6 Asp. M. C. 433. 

3. Jaques, v. Millar, (1877) 6 Ch. D. 153; 47 L. J. Ch. 544 : 37 L T. 

151 s 25 W. R. 846. 

4. Marshall, v. Berridge, (1881) 19 Ch. D, 233: 51 L J. Ch. 329i 

45 L. T. 599 : 30 W. R. 93 : 46 J. P. 279. 

5. Royal Bristol Permanent Building Society, v. Borruuh, (1887) 35 Ch. 

D. 390 : 56 L. J. Ch. 640 t 57 L. T. 179. 

6. Madras Railway Company, v. Gqvinda Rom. 21 Mod. 72: 

8 M. L. J. 85. 
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lands In a husband like manner and that he would have derived profit 
therefrom. That undoubtedly is what is known as the primary profits* 
end there is no reason why the plaintiff should not be entitled to it 
The principle is neatly stated in Sedgwick on Damages, Vol 3, S. 984 * 
‘The general principle in this case is the same as in cases of refusal 
to convey, although the Courts are more nearly agreed in 
adopting the principle of complete compensatlan for the loas of the 
bargain* The ordinary rule is to allow the difference between the 
rental value of the premises for the term and rent reserved' 1 2 * . In 
soother place (S. 187) it is stated: 4 The rental value of a building will 
be the measureof damages in an action for delay in delivering possession' 1 . 
Applying this test to the present case, It is the net profit, which the 
plaintiff would have derived, that should be awarded to him. Moreover, 
S. 73, Contract Act. lays down the principles to be employed in assessing 
damages and embodies the principle* of English law on the subject: vide, 
Jacques* and Mayne on Damages, pp. 64'66 The loas or damage must arise 
naturally in the usual course of things from the breach or it must be 
such as the parties knew to be likely to result from the breach. Jn the 
present case it may be assumed that the plaintiff would have cultivated 
the lands if he had been put into possession. He would, therefore, be 
entitled to the net profits that he would have made by such cultivation. 
In considering what should he set off against the gross profits, it must be 
assumed that the cultivation was carried on entirely by hired labour, for 
if the profile is calculated on the assumption that plaintiff himself worked 
he would in the shape of compensation not only receive the value of 
that labour, but would be able to utilize the same labour for obtaining 
profitt in some other direction. * 

Defendant agreed to convey certain well-sites to plaintiff but failed to 
convey the same. Held 1 , that a suit tor compensation for the breach 
of contract is governed by S. 73 and the measure of damages will be the 
difference in the contract price and the market price on the day of the 
breach.• 

In a c. i. f. contract the seller undertakes to sell the specified goods, 
to ship them to the place agreed upon, to obtain a contract of the 
affrelghment and policies of insurance and to hand over the bill of 

1. Jagues, v Millar, (1877) 6 Ch* D. 153 : 47 L. J, Ch. 544 : 37 L. T. 

151 : 25 W. R. 846. 

2. A rmmchi Venkatawma Sastmlu, v. Rama Venkanna, A. 1. R- 

1920 Mad. 867 : 37 M. L.}. 335 : 53 L C. 191:26 M.LT. 
287 :10 M. L. W. 405 : 1919 M. W. N. 683. 

3* Mowtg Mo Hattng, v. M a Shore My*. A* L R. 1921 U- B. 16 
4 U. B.R.4i. 
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lading and the policies to the buyer. Such ■ contract provides for 
delivery of the goods to be made by handing over the documents, and 
when this Is done, the seller has performed the contract in full and 
Is relieved of further liability. Ac. i f contract is a contract for the 
Sale of goods and not a contract for the sale of documents relating to 
goods, and where the seller put no goods on ship board and 
consequently the shipping documents could not come into existence, the 
failure to tender the shipping documents has no relation to the damages 
arising from the breach of contract as a whole- The damages for 
breach of a c. i f. contract where no goods have been shipped at all 
on the due dates must be assessed according to the market rate at the 
place of destination on the probable date of the arrival of the goods 
there and that according to the market rate at the place where the 
document* were to be delivered. Damages are to be awarded to place 
the buyer in the same position as he would have been in. had the contract 
been duly carried out and the goods delivered to him on due date. In 
order to put plaintiffs*appellantt in the position that they would have 
been in, had this contract been duly performed, the damage to which 
they are entitled i* the difference between the contract rate and the Tate 
at which the goods could have been sold by them at Colombo had they 
been delivered on due date. 

It is well-settled that at a general rule where goods entrusted to a 
carrier are not delivered according to the contract, the measure of damages 
is the value of the goods at the place of destination, in the 
condition in which the carrier undertook to deliver them at 
die time when they should have been delivered, less the 
proper charges of transportation and delivery, if these have 
not been paid by the consignor. The fundamental principle 
that the party w ronged by the breach of obligation should be awarded 
compensation (or the losses which he has sustained in consequence and 
should be placed in the same poeition pecuniarily as if the contract had 
been performed, it subject to important limitations, and compensation 
is not in fact recoverable for every loss or detriment which may be 
traceable as a consequence, however remote, of the breach of obligation. 
The natural and probable consequence of the failure of the carrier to 
deliver goods at the time and place they should have been delivered, is 
pitmafaek a low to the owner amounting to the value of the goods at 
that point. But this ordinary and definite effect of the failure of the 
canter may be aggravated in a particular case by special circumstances, 
such as, the intention of the consignee to sell the goods in the most 

1. S. K. R. S. L. Chctty Firm, v. Amarchand Madhoujet & Go, 
A. I. R. 1921 Lower Burn >11 L B. R. 141 s 66 L G 
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profitable market In the world* The question it, how fir the aggravations 
of die normal consequences to he taken into account In the 
assessment of damages* The general answer is that they are not to be 
taken into account, except so fat as the circumstances to which they are 
due were the ordinary probable circumstances which might have 
before hand be expected to attend or follow upon the breach of 
obligation. This is subject to the exception that tf the party, who has 
broken the contract# entered Into it, in contemplation of special 
circumstances which would affect the consequences of a breach and 
accepted those circumstances as condition under which the contract 
was to be performed, he is liable for any special loss which may have 
resulted* vide, the case of Hadley.* As Willes, J M said In this case* 
the knowledge must be brought home to the party sought to be charged 
under such circumstances that he must know chat the person he contracts 
with the special condition attached to it. Therefore, the plaintiffs in 
this appeal cannot consequently be allowed compensation for losses 
which might have been reasonably avoided. * 

A written agreement was entered into between respondent and 
appellants, in terms of which the former purchased the whole stock 
of old clothing lying in Karachi the property of the appellants, at 
stated prices, and also agreed to purchase 500 bales at ruling price 
In London, during the season. To this agreement was attached a 
schedule which contained a specification of the 500 bales of secondhand 
clothing indented for and the rates at which they were to be supplied. 
Respondent claimed Rs. 8,000 as damages in respect of the breach to 
deliver the 500 bales (admittedly 525 bales) and Rs. 4,000 as the loss 
of profit which he sustained by the failure of the appellants to supply 
secondhand clothing for the three seasons referred to in the agreement. 
Held, 4 that there war a complete contract, between the parties and 
the contract rates were those specified in the schedule attached to the 
agreement. Agreeing with the lower Court Rs. 4.000 is allowed st 
5 p.c on the value of 500 bales estimated at Rs 80,001 for the season for 
which respondent was actually employed. 

The principle of assessment of damages is that the party entitled 
thereto is to recover the profits which he would have made, if the 

1. Hadley, v. Baxendale, 156 E* R* 145 23 L. J. E. N. 179. 

2. British Coiumbts Saw Mill Co, v. Neuleship, 16 W. R, 1046: 

37 L* J. C. P. 235. 

3. India General Navigation and Railway Company Lid, v. Eastern 

Assam Co, Ltd, A. 1. R. 1921 CaL 315 1 33 C. L J. 72 1 
61 L C 14: 47 Cal 1027. 

4* London & Sons* v. Ahmed Ayub> A.LR. 1922 Sind, 25 ; 15 SX.R. 

140. 


188. 
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contract had not been cancelled* Some factors to be taken Into 
consideration in determining the amount of damages are: (a) The rates 
charged must not be in access of the prevailing market rates: (b) 
Chspter of accidents mutt be taken into account and (c) the fact that 
the personal energies of the party released from the contract could be 
directed into ocher channels of enterprises has also to be taken tnto 
account* 1 

The fact that a contract is a contingent contract docs not affect the 
measure of damages In case of breach of such a contract, damages 
should be measured in the usual manner,* 

On the lith October 1917 the respondent Company entered Into 
contract with the appellate Company to supply 200 tons of coal monthly 
from November to April, 1917. The respondent Company failed to 
supply the coal as agreed upon, and the appellant Company sued for 
damages for breach of contract assessing the damages at the difference 
between the agreed price and the market price. There was no contract 
to supply to the former identical coal obtained from collieries On the 
contrary, it was expressly provided that the coal purchased from the 
respondents was to be supplied from the respondents' stock. Again 
the contract was entered into between the appellants and the respondents 
or between the appellants and the Icc Factory in whose favour the 
special indent certified by the Deputy Controller "Coal Supplies 11 ' was 
obtained, the supply of coal, being regulated on account of war, that 
the appellants should deliver over to the Ice Factory the coal that should 
be delivered to them under the contract of the 11th October, 1917. The 
indent was, no doubt, manipulated in the way in order to get the use of 
wagons The appellants' name did not appear on the indent The 
respondents* name did appear. No evidence was given as to particular 
relations between the respondents and the Ice factory. Held,* that 
whatever those relations may have been and whatever obligations rest 
upon the respondents, the appellants would not have been bound, had 
the agreement of the 1 Ith October been performed, to sell or deliver 
to the Icc Factory the coals which should be delivered to the appellants 
out of the respondents' stock. It is not a fact that the Ice Factory was 
the appellants' only customer. Had the coals purchased been delivered 
to the appellants In pursuance of their contract, the latter would have 
been entitled to sell them in the open market at the market price, and 

l. Jugal t(fshore, v. Homeshwur, A. 1. R 1922 Pat 79. 

2 (Cenchhediktl, v, Motfram, A* L R> 1922 Nag. 192 : 68 1. C. 720, 

J. Keshov Id, v. Vkwan Chand, A. 1, R. 1923 P, C 105 ; 25 B. L. R, 
854 : 1923 M, W.N. 583 : 47 Bom. 563 : 50 i. A. 142: 
27 C W. N. 974 45 M, L. J. 630 * 33 hi U M2 ; 1 Pfc, 
LR. 454: 74 LG 396. * % 
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chat bring •£>. the damages were rightly assessed at the difference between 
the contract price and that market price. 

In the cue of N aith Ram’ which, also on facts was a case somewhat 
similar to the present one, it was said that the method of assessing 
damages In case of a breach of contract would be to ascertain rite 
quantity of indigo which could hsve been pressed out of the stipulated 
smount of Indigo plant, to ascertain the price at which the indigo might 
have been fairly sold in the market during the season to which the 
contract related deducting, of course, from such price the ordinary 
charges of producing and selling the quantity of Indigo in question and 
that in no case the amount so awarded should exceed the amount of 
liquidated damages fixed by the parties.* 

It is laid down in these cases*'* that the measure of damages is the 
sum by which the contract price fell short of the price at which the 
purchaser might have obtained goods of like quality at the time when 
they should have been delivered."' 

Though vendor claims difference between the contract price and 
the price realised on resale the Court can grant damages to which he is 
entitled under the law though the plaint is not amended. Where the 
purchaser does not take delivery of the goods ordered by him and thus 
breaks his contract the measure of damages is the difference between 
the contract price and the market rate on the date of breach.* 

The plaintiff claims damages under a condition in the sale-deed 
bv which the defendant vendors undertook to be " responsible in 
case the vendors ot their heirs or anybody else made a claim of any kind 

, Rum, v. ship Dat. 5 -\H. 2)3: 1883 A- W. M. 2. 

I Jugal h'ishore. v Ram Maruyan, A. 1. R. 1923 All. 199 ; 40 ?. O. 

:. 97 . 

1 Ismail Soft, of Sons, v. Wilson & Co, A. I. R. 1919 Mad. 10>3 : 
23 M. L. T- 320 : 41 Mad. 709 l >18 M, W. M. 399 1 45 (. C. 


4. 

5. 

6 . 


7- 

8 . 


Mackerttch, v. Noboo Kumar Ray, 30 Cal. 477 : 7 C. W. N, 431. 
Jug Mohan Dai, v. Nuuerwanji. 26 Bom 744 : 4 Bom. L. R. 504. 
Jamal v. Moofa Oawood Sons & Co, A. 1. R. 1915 P. C. 48 ; 
43 Cal 493 : 8 L B. R. 343 s 19 M. L. T. 80 .* 9 Bur. L. T. 8 : 
43 I A 6 s 20 C. W. N. 105 : 30 M. L. 1. 73 : 14 A. L. J. 89 : 
3MLW. 181 s 23 C. L. J. 137: (1916)1 M. W. N. 70 : 
18 Bom. L R. 315 : 3t L C. 949 (P. C.) 

Asma ud lah, v. Bihari Lai fif Sons, A. I. R. 1923 Lth, J17 1 
681. C. 912. 

Marsmeririi Manufacturing Company, v. Budan Sahtb Abdul $aheb 

Kaji A. I R* 1924 Boro. 390 : 26 B, L. R. 523 : 801. C. 430. 
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to the property told No Indian authority is relied on by dthtt 
tide and as stated in Moynes' Treatise on Damages, 9th Edition, 
p. 211, there is tittle authority on this point in England. The point 
has been frequently discussed in America as appears from Sedgwick 
on Damages. 9th Ed. Vol. Ill, Chap 42. The rule generally 
followed in America Is that the value at the time of conveyance 
Is the measure of damages and not the value at the time of 
eviction. It seems that the damages must be determined according 
to what may be deemed to have been the intention of the contract 
between the parties. The parties never Intended by the condition 
in the sale-deed referred to above that whatever might be the 
value at any future period the vendors would be liable therefor 
in cate of eviction.' 

The usual practice in produce markets la that where there ia a 
chain of sellers and buyers, the damages as ascertained between 
the last b.iyer and seller would probably without further Litigation 
form the measure of the damages to be recovered all along the 
chain.* 

Section 73 does not admit of any distinction between a contract 
to sell immoveable property or any moveable commodity, and 
with reapect to a breach in either are to be assessed on 
the same standard. In this Bombay case,* It was said: “ The 
Legislature has not prescribed a different measure of damages in 
the case of contracts dealing with land from that laid down in 
the case of contracts relating to commodities". It was held In 
another Bombay case 1 2 3 4 5 that S. 73, Indian Contract Act, imposes 
no exception on the ordinary law as to damages whatever may be 
the subject-matter of the contract. In cases of breach of contract 
for sale of Immoveable property through Inability on the vendor’s part 
to make a good title the damages must be assessed in the usual 
way, unleaa it can be shown that the parties to the contract expressly 
or impliedly contracted that this should not render the vendor 
liable to damages. This ruling was approved of by the Calcutta 
High Court.* The' proper measure of damages for a breach 

1. Raxak, v. Amrottoo, A. 1. R. 1924 Nag. 257 s 20 N. L. R. 55 : 

76LC. 541. 

2. Hops 9 Co, v, Hotdj Ltd, A. 1. R. 1925 P» C, 161 i 881. C. 307 ; 

49 Mad. 1 « 30 C. W. N. 794 s 6L. R. P. C. 129. 

3. NagarJas Souhkogyodji, v. Ahmed Khan, 21 Bum, 175. 

4^ RaitcMtad Bhawan, v. Monmohan Das R amji, 32 Bom. 165 : 

9 Bom. L. R. 1087, 

5, 'Sabin Chandra Saha, v. Krtshana Busoni Dosses, 30 Cal. 458 s 
91. C. 525 t 15 C. W. N. 420. 
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contract I* the difference between the cwtract price end 
the market price et the time of the breech. It is a well-known 
principle of lew that the lost or damage for which the compensation 
is recoverable in case of breach must be either (I) such as 
arises naturally In the usual course of things from the breach or 
(2) such as the parties knew st the time of the contract to be likely to 
result from it. S.71 makes it compulsory for the plaintiff to prove 
that he has suffered damages for breach of contract. It was laid down 
in a Privy Council caae’ that in a suit for damages for not taking 
delivery of goods if the party whose duty it is to prove damages does 
not give the best evidence, every presumption should be made against 
him; if there is any range ; the range should be taken against him, but 
this case does not relieve the Court altogether of the duty of assessing 
the damages, as best it can on the evidence and materials actually before 
it. Nor is the Court empowered to give nominal damages merely.' 

The Full flench of the Madras High Court' held that a manager 
of a joint Hindu family, who had agreed to sell Immoveable property 
belonging to himself and the minor members of the family was 
personslly liable under S. 7 > of the Indian Contract Act for damage* for 
failure to perform the contract when it was found that it was not 
binding on the minors. In this view the defendant cannot possibly 
seek the protection of the Hindu Law relating to a coparcenary body tn 
order to defeat the plaintiff’s claim. The principle laid down in a 
Calcutta case* and in several other cases is that the measure of damages 
tn a case like the present is the difference between the price agreed upon 
between the parties and the price at which the defendant actually sold 
the house-* 

The rule governing the measure of damages for breach of contract 
to sell goods Is that such measure Is the sum by which the contract price 
frails short of the price at which the purchasers might have obtained 

1. Joseph, v. Shew Bux, A. L R. 1918 P. C. 149 ; 29 C. L.), 348 : 

36 M. L. J. 151! 17 A. L. J. 158 : 23 C. W. N. 601: 25 M. L. T. 

235 : 10 M. LW.21: 12 Bur- L T. 2. 49 L C. 691 : 21 Bom. 

L. R. 615. 

2. Abdulah Moo tab hoy, v. Gokaldas Lalji, A. 1. R. 1927 Sind 49: 

19 S, t. R. 41: 97 L C. 269. 

3. A dhikesavan Nadu, v, M. V. Gurunatha Chetti, A. L P. 1918 

Mad. 1315: 22 M. L T. 300 : 40 Mad 338 <32 M L. J. 180 : 
5 M. L W. 425 : 391. C. 358 : (1917) M. W. N. 171. 

4. Nobtn Chandra Saha Pnsmanick, v. Ktisna Barons Dost, 38 Cat 

458 : 9 I. C. 525 : 15 C. W. N. 420. 

5. Radha Kithan Katd, v. Shankar Das, A. I. R. 1927 Lah. 252: 

9L.L. J. 199:1001. C. 422.-28P. L. R. 620. 
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goods of like quality it the time end piece thit they should have been 
delivered * 

A lease was voluntarily cancelled by both the parties. Held,* that 
the measure of damages to the money paid by the lessee to the lessor, 
the money spent by the lessee over the property, and interest on the 
whole from the dates on which the payment and expenditure were 
made* 

A tenant rented a shop from s landlord for one year for Rs 220 and 
paid Rs. 110 in advance in part payment of the rent. The landlord 
deliberately broke the contract and did not give possession of the shop 
to the tenant who, in a suit for damages, was granted by the lower Court 
Rs. HO actually paid by the plaintiff to the defendant and Rs 220 as 
damages. Held, 7 * chat damages could not be so calculated because the 
tenant In such cates to entitled to compensation calculated on the actual 
loss suffered or likely to be suffered by him by the breach of the contract 
by the landlord, and in calculating such damages, the Court has to bear 
in mind the means that existed for the plaintiff to reduce the amount of 
damages. 

It to common ground that the measure ot damages to the difference 
between the contra :t price and the marker price at the date of the 
breach.* 

In a suit for refund of purchase money, Mayne on Damages. 10th Ed. 
from p 203 up to the top of p 203 to the best authority. He there 
comes to the conclusion that the fair rule in such a case where there to a 
defect of ride, but the land to stilt in the possession of the plaintiff, 
will be to give the plaintiff such compensation as will compensate him 
for the defective quality of his title This, of course, will vary 
considerably according to the circumstances of the particular case. 
Moreover, In awarding damages it to an ordinary rule that change of 
circumstances may be taken into consideration. Thus it to said in Mayne 
on Damages, 10th Ed. p. 132, that where in consequences of a change of 
circumstances the defendant's breach of contract has not produced the 
full damage which the contract originally provided against, only the loss 
which has actually been Incurred can be recovered. * 

On 1st March 1916 the respondents contracted with the appellants 
for the purchase of 38, 000 tons of their manganese ore by instalments 

1. Ganga Ram*Bi$hen Das, v. Firm Harr RamRam Lai, A. 1. R. 1927 
l.sh. 909 : 102 1. C. 628. 

2* Laxmanfi, v. Me. Guta, A. L R. 1928 Nag. 287 : 109 I. C. 205. 

3. Dewu Mat, v. Moot C/umd Shiv Dhan f 109 L C. 335 * A. L R. 1928 

Notes 68 (d) (Lahore). 

4. Rattan LabSukan Singh, v. Bishtn Sahai*Bhagwan Das, A. I. R. 

1928 Lah. 834 ? ilO I. C. 241. 

5. Horiial Dalsukhram Sahiba, v* Mtdchond A sharam, A. !. R. 1928 

Bom. 427 * 30 Bom. L. R. 1149 : 52 Bom. 883 ; 113 L C. 27* 
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over an extended period. The contract contained provisions to secure 
to the buyers the exclusive supply of the sellerf * ore till the contract 
quantity had been worked out In 1921 the buyers commenced 
a suit alleging deliveries of ore by the defendants to third parties in 
breach of the contract. During pendency of the suit the parties 
arrived at an agreement of compromise, and the terms were embodied 
In a compromise decree dsted 28eh February 1922. CL 2 of the decree 
restrained the defendants from selling the ore from mines mentioned 
in the agreement of the 1st March 1916, or alienating the mines 
themselves till they have delivered the whole remaining balance* CL 10 
provided “that in the event of the defendants failing to deliver the 
full quantity of 4.000 tom of ore of the stipulated grade in any 
particular year or violating any of the conditions of this compromise, 
the defendants shall pay to plaintiffs damages at the rate of Re* 1 
(rupee one) per ton on the whole of the quantity which may then 
have remained undelivered out of the total quantity of 31, 234 tons 
and the same shall be recovered by execution of this decree”. A 
breach occurred and the defendants presented an application for leave 
to deposit Rs* 28, 649-2-^ to be paid over to the detree^holders, and 
for an order declaring the decree to have been thus fully satisfied. 
The decree-holders applied for execution of their decree by seizure 
and delivery to them of certain manganese ore, alleged to be lying at 
severnl mines and railway sidings, and by the appointment of a 
receiver and other relief. The trial Court granted application of 
defendants judgment-debtors and held that the decree»hoIders were 
not entitled to the relief prayed but must take in satisfaction the 
amount deposited by the judgment-debtors. Held, 1 that Cl. 10 did not 
enable the Judgment-debtors to render nugatory all their obligations 
under the prior part of the contract, whenever it suited their pockets to 
do so. It provided that they shall pay at the specified rate, if they 
fail to perform the contract in any respect, but it did not say that 
such payment was to be a full and exclusive satisfaction of all 
obligations under the contract. The payment into Court did not make 
the decree a satisfied decree. It provided a mode of enforcing such 
payment but it did not say that the other terms would not be enforced 
by execution of the decree, namely, by applying to the Court to enforce 
the injunction. 

Acc ording to this decision, 9 by way of analogy, where, in the esse 

1. Bisnuat Don Doga, v. Emmanuel Vos, A. L R. 1928 P* C. 27: 

107 I. C 25 s 55 Cal. 238: 14 N. L R. 17 s 55 L A. 58 : 47 
C. L J. 162. : 30 Bom* L. R. 243: 32 C, W. N* 509: 
27 M. L W* 655: 26 A* L J. 667 s 1928 M. W. N. 951; 
54 M* L J. 122. 

2. I*fc VfcMiU, UrnMed, (1913) l Ch. D. 183* 
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of food* specially made to order, distinction la drawn between goods 
which are marketable and which are not marketable, and it is laid down 
that fat the latter the price of the foods is the measure of damages.' 

In a contract for sale of goods it was agreed that delivery should 
be made at certain time. There was default by seller who whan 
pressed for delivery refuted to acknowledge any liability to deliver and 
finally repudiated the contract- There was no evidence that the 
contract time was varied or extended. Held,* that the date of breach 
was the date when the contract ought to have been fulfilled but was 
not fulfilled and not the date of refusal of liability or repudiation. 
Now, it is necessary to consider how the damages are to be estimated. 
If there was an available market for the goods at the date of the breach 
the damages must be based on the difference between that market 
price and the contract price : a contract of reaale becomes immaterial, 
because If there was a market, the law presumes that the buyer can 
minimize his damages by procuring substituted goods in the market, 
so that he is thus In the same position, apart from the difference In 
price, as if the seller had not made default. Hence the difference 
of price, if the market price exceeds the contract price, is the sole 
damage in general recoverable. 

In order to maintain suit for damages for breach of contract It is 
the duty of the party claiming the same to perform his part of the 
contract and mitigate the datneges and put forward the accounts of his 
loss, and his damages mutt be on this basis. 31 

The theory of damages it that they are a compensation 
and satisfaction for the injury sustained, that is. that the 
sum of money to be given for reparation of the damages suffered 
should as nearly as possible, be the sum which will put the 
tn|ured party in the same position as he would have been if he had not 
sustained the wrong for which he is getting damages (Mayne on Damages, 
Edn. 10, p. 9). In the ordinary case of a refusal by a ship-owner to convey 
goods in accordance with a contract of affreightment, the shipper is 
entitled to recover the necessary additional costs incurred by him or 
which would be incurred by him in shipping his goods by ocher means. 
But if the shipper had no goods and is proved to have had no intention of 

1. G. D. Gear and Company, v. French Cigarettes Company, Ltd, 

Lahore. A. I. R. 1931 Uh. 741: 135 1. C- 599. 

2. Err oil Maekay, v. Maharajadhitaj Kanuthmu Singh, A.L R. 1932 

T. C. 196 s 138 I. C. 658 : 9 O. W. N. 628 : 56 C. L J. 135 : 
36 C. W. N. 1024 s 63 M. L- J. 270 *. 36 M. l~ W. 373: 11 Pht. 
600 i 34 B. L. R 1596 . 1932 M. W. N. 982 : 13P.L.T.639 : 

59 1. A - 396. 

3. Ghsiiam Haider, v. D. Irftal Nath, A.L R. 1939 Uh. 118: 

184 L C 103. 
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obtaining goods, sod his contract Is non-transferable, as la admitted In 
the present case, is the shipper still entitled to recover damages ? The 
Court does not think so. Illustration (g) and other illustrations are not 
more than general rules, and it is necessary to look to the words of the 
section itself' $. 73 lays down that compensation is to be given 'for any 
loss or damage caused to him thereby*. In this view, the words following* 
*“ which naturally arose in the usual course of things from such breach' 
do not mean that general rules such as those given in the illustrations 
must be followed irrespective of the facts, but only impose a limitation 
upon the damages which can be allowed, that the damages must not be 
remote. No doubt, ordinarily, loss or damage will be presumed when 
a contract at a lower rate of freight than the market rate is broken by 
the ship-owner, but there is nothing in the wording of S 73 which 
precludes the rebuttal of such a presumption 

B sold to P 500 maunds of N. T. cotton pods at the rate of Ks 7-15-6 
per raaund by a written agreement, the terms of which, among others, 
were the following : *‘2. Rate of each 42 seers of cotton pods-'rrutfi’ 
7-15-6 9, If the vendor fails to deliver cotton pods within the time 
settled, the purchaser will be entitled to get any of the following 
conditions performed,-(a) To cancel the transaction and get back the 
moneys paid along with interest at the race of 6 p c. per annum, from 
the date of payment, or (b) To purchase cotton pods at the market 
rate on the account of vendor and get the difference of rate at which 
he purchased from rhe vendor according to clause No. 2 above.** 
Held,” that the Court below appears to chink that the plaintiffs 
were bound to purchase cotton pods before they could claim damages 
But assuming they were so bound, cl. (b) says *To purchase read 
cotton pods at the market rate...” Supposing the plaintiffs had 
bought cotton pods at a rate higher than the market rate, they would 
not have been entitled to the difference between the rate at which 
they actually bought and the contract rate ; they would still be entitled 
to claim on the basis of the difference between the market rate and the 
contract rate, because they had to buy at the market rate in accordance 
with cl. (b). The Court below has construed cl. (b) as evidencing 
an Intention on the part of the plaintiffs to contract themselves out 
of the ordinary law by which damages are to be assessed. There 
is no evidence of such an Intention on the part of the plaintiffs ? even 
under cL (b) the plaintiffs had to buy cotton pods at the market rate 
and not at a rate higher than the market rate. In this case* t he 

1. B. K. Herman & Mohatta, v. Asiatic Steam Navigation Co, Ltd, 

A. L R. 1941 Sind. 146 s J96 I. C. 529. 

2. Pahtumal Moiiram, v. Vaffimat Hemrai, A. 1. R. L947 Sind. 21: 

225 l C. 145. 

3. Werthrim, v. Chiconiimi Mo Co, (1911) 1911 A. C. 331 (307) s 

80L.J. P. C91il04LT. 226, 


Rr-189. 
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Judicial Committee observed : “It to the general Intention of the law that; 

In giving damage* for breach of contract, the party complaining should, 
ao far aa It can be done by money, be placed In the same position 

aa he would have been In If the contract had been performed.The 

rule which prescribes at a measure of damages the difference In market 
price* at the respective times above mentioned I* merely designed to 
apply this principle and, at stated in one of the American cate* deed, it * 
generally secure* a complete indemnity to the purchaser In the case 
of non-delivery, where the purchaser does not get the goods he 
purchased, it It assumed that these would be worth to him, if he had 
them, what they would fetch in the open market; and that, if he 
wanted to get other* in thrlr stead, he could obtatn them in that 
market at that price—If in fact the purchaser, when he obtain* possession 
of the goods, selts them at a price greatly In advance of the then market 
value, that presumption to rebutted and the real value of the goods 
to him to proved by the very fact of this tale to be more than market 
value, and the loss he sustains must be measured by that price, unless 
he is, against all justice, to be permitted to make profit by the breach of 
contract, be compensated for a loss he never suffered, and be put, as 
far as money can do it, not In the same position In which he would 
have been if the contract had been performed". 

9. Determination of damages after fixing up the date of breads 
of contracts—On IZth Mav 1909 the plaintiffs and the defendant entered 
into a contract for the delivery by the defendant of six candies of 
cotton at an agreed rate within 60 days of the dare of the 

contract. The defendant failed to deliver within the 60 days, which 
expired on or about 12th July. On 4th September, the nlaintilb 
wrote a letter to the defendant in which they referred to an agreement 
and Intimated that if defendant failed to deliver the cotton within 
one week after the date of this letter. he would be 

liable for the lota that might befall the plaintiff* according to 

the market rate at the date of the letter. The defendant took 

no notice of this letter. On Jrd October, the plaintiffs wrote 

to the defendant another letter in which they referred to their 
previous communication and gave notice to the defendant that as 

he had failed to deliver the cotton after the notice given, he waa 

liable on the footing of the market rate at the date of this 

second letter and they demanded payment on that footing. They 
then aued the defendant. Held,’ that according to S. 63, Contract 

1. Muthaya Manigatan, v, lakku Reddiar, A. I. R. 1914 573 , 

37 Mad. 412.141. C. 255 : 22 M. L J. 413 s 11 M. L. T. 301 • 
1912 M.W. N. 436. 
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Act; it would have been open to the parties to extend the time 
by agreement, bat there is no evidence of any consent by the 
defendant to any extension of the time and this Is not a case 
in which It can be said that silence has given consent* It Is 
clear that S. 63 does not entitle a promisee, for his own purpose* 
and without the consent of the promisor, to extend the time for 
performance which had been agreed to by the parties to the 
contract. It is held further that S, 63 deals only with concessions 
on the part of the promisee advantageous to the promisor As stated 
in Cunningham and Shepherd on the Contract Act: “It is dear, 
however, that as the act of the promisee must be to the nature 
of a concession advantageous to the promisor rather than to the 
promisee, so the consequence of the act must be the relieving of the 
promisor wholly or in part from his liabiilry on the conrtact 
The section cannot be invoked to support an extension of time by 
the promisee for his own benefit” No doubt, $. 55 deals with the 
effect of a breach of a stipulation which is of the essence of the 
contract and does not deal with the question of damages, but the 
plaintiffs would only be entitled to damages, on the footing of the 
market rate in October on the assumption that the contract was a 
subsisting contract in October. The contract in this case was 
broken in July and came to an end in July and there is no evidence of 
any agreement to extend rime by the j*nrtles. Having regard to this 
decision 1 the plaintifis were bound to endeavour to mitigate the loss 
by acting os ordinary rnan of business would have acted, that is to 
say, by determining the liability at the earliest date at which they 
were able to obtain another cargo \ in the present case damages should 
be assessed with reference to the market rate at the expiry of the 
60 days agreed upon as the time tor delivery in the contract. Moreover, 
it appears that S. 55, read with S. 2 (i) means nothing more than 
this. On the promisor s failure to perform within the contract 
time, he (the promisor) loses the powers to enforce the contract, 
that is to claim any advantage due to himself thereunder. The 
promisee, on the other hand, has the option of enforcing it or not 
as may suit him. He may drop it altogether and In some cues it 
would be to his interest to do so. If he elects to “ enforce M it, he can 
only do so, by suing under S, 73 for damages for breach ; for the 
contract itself, being for performance within a time, which is put, 
is Impossible of execution in terms. In the present case the damages 
should be reduced to the difference between the price on 12th July 1909 
and the contract price. 


1. Rote )i 8 Co, v. Toysan, 1 Com* Cas. 306 i 73 L, T* 628 ; 8 Asp, 
M* a 120, 
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The question is whether the rate prevailing on the date of judgment 
It the rate applicable In a suit lot damages and aa to that the whole 
body of authority is against it Hence, the rate of exchange prevailing 
on the date of Judgment If not the race applicable in a suit for damages* 1 

In a case where damages tre claimed for the breach of contract, 
they become due on the date when the contract is broken** 

The contract was for delivery in all October of a particular year. 
The sellers tendered the goxif on the 2nd but the buyers refused to 
rake them then. The seller* treated this tender as of no effect and 
made a fresh tendet on 15th, On 18th, defendants refused the tender* 
Held,* that sellers were entitled to make the tender at any time during 
the October and that though they might have sued defendants on their 
refusal of the first tender yet the second tender did not in any way 
prejudice the setter's position and that they could sue on the basts of 
refusal of that tender. Moreover, the measure of damages must be 
according to market rate on the last date of the month. 

In the case of breach of contract to deliver goods which were 
contracted for to be delivered at a future date, the general rule is that 
if there is a breach of the contract the measure of damages is the 
difference between the contract rate and the market rare at the date 
of the breach. The date of the breach must b? considered as that date 
when the seller ought to have tniered goods of the contract quality 
and failed to do so. If the buyer is dissatisfied with the quality of 
the goods tendered and demands a survey, sortie time must elapse 
before a survey is held and a decision is given as to the quality of the 
goods ; but chat does nor postpone the date of the breach, it must be 
the due date unless the parties come to an agreement that the due date 
shall be postponed until it Is ascertained whether the goods are of the 
contract quality or not. 4 

It is well settled that in a suit for breach of contract to deliver goods 
on certain date the market price on that date is the standard for the 
computation of compensation and not on a later date on which the 
goods may have been demanded and refused. • 

1. DckHari Ten Co, v. A. B. Railway, A. L R. 1921 Cal. 239 t 48 Cal. 

886 : 66 I* C. 469. 

2* Surfon Mol Kishen Mai, v. Gian Chand Chiranji Lai, A. 1. R. 1921. 
Lah. 39: 3 L. L. J, 239 ; 59 L G 877* 

3. Hunt Huai &* Company, v. Sin Gee Mo/i & Co, A. I. R. 1921 

L B, 78 t U L. B. R* 182 : 66 L C* 5t0. 

4. Ramchandra R amvaltabk, v. Vasanfi Sons & Co, A* I. R. 1921 Bom* 

203 :45 Bom. 179 : 22 Bom. L. R. 874; 57 l G 978* 

5. Mansa Ram GordKan Das, v. Fbm Mangal Sabi Dun) Chand. 

A* L R* 1922 Lah. 149: 65 L G 497. 
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The barer took the deliver? not on the dey fixed for delivery but 
on t subsequent day end there was a shortage in delivery* Held , 1 chat 
the teller it liable In damages for the difference between the contract rate 
and the market rate on the day fixed for delivery and not on the bath of 
the market rate on a day other than the day fixed for delivery. 

The defendant bought two lota of sateens through the plaintiff. 
The agreement was that the price was to be as per Home invoke plus 5 
per cent commission and usual charges, payment to be made 83 days 
alter the date of invoice ; Interest to be paid by the buyers at the rate 
of 8 per cent per annum from the date of invoice to due date- Held,* 
that the date at which damages for breach of contract are to be 
calculated is the date of the breach and the dace on which the rate of 
exchange is to be taken for the purposes of converting the amount 
in English Currency into rupees is the date on which under the 
agreement the money was to be paid and on which a breach occurred by 
its not being paid, and that the race of interest that should be fixed so 
as to save plaintiffs from loss is Indicated by the rate fixed for the 83 
days. 

The parties agreed to extend the time and no particular period for 
extension was mentioned. Held/ that the vendors are bound to deliver 
their goods only within a reasonable period beyond the contract time 
and the vendees are nor justified in refusing to cake delivery of the goods. 
The property in the goods does not pass to the vendee and, therefore, 
the vendors are not entitled to sue for the price and the vendors arc 
entitled to damages represented by the market rates at the dates of 
breach- 

In a contract which fixes the date for performance the due date is as a 
rule ascertainable. In the present case the due date was the actual date 
of arrival In Karachi, with an allowance of such reasonable time as 
would enable the railway receipt and invoices to reach Delhi from 
Karachi. In order to ascertain the due date under this contract, 
therefore, all that has to be seen is when the goods arrived at Karachi 
and then to allow a period of 10 to 14 days (which is considered 
reasonable) for the transmission of the necessary documents from that 
port to Delhi. In this case so long ss any goods deliverable under the 
contract had still to reach Karachi, the due date had not arrived . 4 

1. A. L. S. V. Chctty, v. Moung Kym Ke, A. L R. 1922 L B- l : 

64 I- C. 60. 

2. Y. A. Shakkot, & Co, v. Finlay Fleming & Co, A. 1. R. 1923 Rang. 

265 s 79 L C. 291: 1 Rang. 339 : 2 Bur. L J. 130. 

3. Bonk of Mow/, v. Baertin Bros, A* 1 . R. 1924 Bom. 325 : 48 Bom. 

374: 26 B. L R. 155 : 79 L C. 1012 . 

4. Phul ChaiuLFaUh Chand, v» Chhoie Lol-Ambfl Prasad, A. L R. 1925 

Lgh. 513 : 7 L L J. 360.26 P, L R< 528: 90 I. C. 654* 
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The rale enunciated in the cate of Ogle' end subsequently affirmed 
in several caeca (vide, inter alia the case of Hickman* la to the effect that 
where the time for peformance of a contract of tale hat been postponed 
at the request either of the vendor or the purchaser, and the contract it 
ultimately broken, this hat the effect of deferring the period at which 
the breach takes place* In such cates damages are to be calculated with 
reference to the last date, if any, to which the contract was extended, 
or to the date on which the contract wat finally broken.* 

Goods contracted to be sold arrived late due to circumstances 
arising from war. Held,* that the contract is not cancelled ipso facto 
and the reason of delay might with success be pleaded in defence of a 
claim for damages suffered owing to the delay in making delivery, but 
not in auk for damages consequent on non-delivery of the goods. The 
due date ot the performance of the contract to the date which was In 
the contemplation of the parties at the time when the contract was 
entered into and not the date to which, owing to circumstances beyond 
the control of either party, the actual performance had necessarily to 
be postponed, but without any express agreement between the 
parties. 

In a contract oi sale of goods, it wat atipulated that patterns and 
invoices were to be delivered when they arrived ; that the sellers were 
to give intimation to the buyers of the arrival of the goods ; that when 
the goods arrived, the buyer* were to take delivery on payment to the 
Bank ; and that they would be liable for godown rent If they did not 
take delivery at once. Held,* that the time for performance was robe 
the time when the goods actually arrived, and for the calculation of the 
damages regard must be had to the actual dates of arrival of the goods 
and not to the dates on which the goods might have been expected to 
atrlve 

Defendant entered into a contract at Jalgson with the plaintiff by 
which he sold oil tin* deliverable at Salem by the agent of the defendant. 
The tame day the defendant handed to the plaintiff a delivery order on 
the defendant's agent at Salem. In fact the goods were not In the 

1. Ogle, v. Earl Vane, (1867) 2 Q. b 7275: 7 B. fit s7 855 : 36 lTT 

Q. B. 175: 15 W. R. 564. 

2. Hkfcmon, v, Haynes, (1875) 10 C. P. 598 * 4* L. J. C. P. 358 : 

32 L. T. 873 : 23 W. R. 871. 

3. Kidar Nath-Behari Lai, v. Firm Shimbfiu Nath-Nandu Mall, A. I. k. 

1927 Lah. 176 1 99 L C. 812 : 8 Uh. 198 : 28 P. L. R. 351. 

4. GaneshJ LaLKundan Lai, v. Firm Debia Sakla-Gulzari Mol, A. I. R. 

1927 Lah. 481 : 105 L G 265. 

5j Dur*a Dau Jagannath, v. Ganuh Desa Uhar Das, A. I. R. (927 
Lah, 648: 107 LC. 276- 
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custody of the agent on that date, aa they had already been delivered by 
htaa to the railway Company for trantit to Jalgaon, and neither party 
knew at the date of the contract that the good* had in fact been to 
delivered. On April 22,1921, the plaintiff heard by wire from Salem that 
the good* were on rail, and he thereupon required the defendant to 
hand over the tailway receipt*, and expressed hi* wlUingneu to pay rite 
purchase price. The defendant refused to hand over the railway* 
receipt* or the good*, and, on the other hand, when the goods eventually 
arrived at Jalgaon in July he sold them at a large profit. Plaintiff sued 
then for damages. Held, * that the property in the gooda having passed 
to the plaintiff, the date for determining the damages would be the date 
of breach, viz., 22nd April and even treating the case as one of 
conversion the date of breach would be the same. 

It is aettled law that the amount due to a plaintiff either on a debt 
or for damages for breach of contract or tn tort, ia to be determined 
according to the rate prevailing at the date when the cause of action 
arose. For an application of this principle, see the following cases.*** 
In this view of the case there can be no doubt that where no time for 
repayment of a grain loan to fixed in the bond, the debt to payable on 
demand and consequently the quantity of grain secured by the bond mutt 
be valued at the rate prevailing on date of bond.* 

It is not suggested that there was any subsequent contract between the 
parties, and, if the deliveries were not towards the performance of this 
contract,then there was no agreement between the parties about the 
price or any other conditions of the transaction. If the defendants 
went on making deliveries towards his contract and the plaintiffs went 
on accepting them up to 2l*t November 1919, what would be the proper 
inference from that In the circumstances of the case 1 It might mean 
that there had been some definite agreement between the parties to 
extend the time for delivery; but that has not been suggested on 
either side. It might mean that the defendants, although they were 
in default, chose to treat the contract as subsisting and went on making 
deliveries as in case of Ashmore.* Or, it might mean that the 

1. Shtiraam, v. Trimbak, A. I. R. 1927 Bom. 514 29 Bom. L R. 

1036 s 103 l.C. 645. 

2. Ownen of Steamship Celia, v. Owners of Steamship Voitumo, ( 1921) 

2 A. C. 544. 

3. Dakhati Tea Co, Ltd., v. Assam*Bengal Ry. Co. Ltd., A. 1. R. 1921 

Cal. 239 s 48 Cal. 886 . 

4. Mutter Maclean 8 Co. ,v. S M. Atautta 9 Co., A. I. R. 1924 Cal. 

778 j 51 CaL 320. 

5. Diala Ram, v. Sasdha, A. L R. 1928 Lah. 949:114 L C. 693. 

6. Ashmore, 9 Son, v. C. S. Cos 9 Co., U889) I Q. B. 

43&68LJ. Q. B.72 : 15T. L. R.55 ; 4Com.Cos. 48. j 
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plaintiffs at the requ eat, express or implied of the defendants were 
willing to wait for delivery and to accept delivery after time, though 
long delayed. The circumstances then would be similar to those in the 
case of Ogle' Therefore, It is quite possible and reasonable to draw 
either of the last two inferences mentioned from the facts of this case, 
and either is sufficient for the plaintiff's purpose. It is urged that the 
proper inference is that the plaintiffs were willing to wait at the implied 
request of the defendants until 21st November and up to that date 
continued to take delivery. If that is so then there would be nothing 
unjustifiable in the plaintiffs, after waiting so long, saying on 22nd 
November that they would wait no longer and that they put an end 
to the contract on that date; and that was what they did. If they did 
that, then the date for the calculation of damages would be the date 
namely, 22nd November 1919 ilxed by the lower Courts.* v ee the 
cases of Ogle' and BtandU* in this connection to the same effect. 

Under a contract dated 3td September, 1925 a merchant promised 
to a firm to deliver 224 candies of jute at Rs. 90 per candy, delivery to 
be completed before 30th September, 1925- A portion of the goods was 
delivered before 30th September 1925 and after that date some further 
quantity was delivered, in all up to 31st October 1925, 111 candles were 
delivered. The firm brought a suit claiming as damages in respect of 
the undelivered goods, the difference between the market price on the 
30th November 1925 and the contract price. The difference was that 
there was no contract to extend the time and that damages should be 
assessed as on the 30th September (925. The trial Court assessed 
damages as on 3l«t October 192 >• Held,* that on evidence there was 
an extentlon of time granted, that goods were being delivered at the 
request of the firm by the merchant and that he was specifically told 
that he must complete the contract before 30th November 1925, and in 
default proceedings would be taken against him ; in these circumstances 
there was an implied contract to deliver goods and time was 
extended- Reference was u»ie to the following Bombay cases*'* 

1. Ogle, v. Earl Vane, (1866) 2 Q. B. 275. 7 B. fit S 855: 

15 W. R. 564 : 36 L. J. Q. B. 175. 

2. V enkaianaraytma, v. (VaUtaiagada) Lakthmi Punnayya, A. 1. R. 

1928 Mad. 1232 : 115 L C. 342. 

3. BrondJt 9 Co., v. Moris & Co., (1917) 2 K. B. 784 : 87 L. J, K. B. 

101: 23 Com Ces. 137 : 117 L T. 196. 

4. Venkautubba Rao, v. Ripley & Co., A. I. R. 1930 Mad. 624: 

1930 M. W. N. 163 : 125 l. C. 225. 

5. Taya Menka Kaiesha Ltd,, v. CMusM Das NathMui, A. L R 

1922 Bom. 203: 24 B. L. R. 149 : 69 L C. 29. 
k Phoenix Miffs Lid., v. Madhav Doi-Rup Ckand, 24 B. L R. 142, 
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but die facts of these cases are distinguishable. In these rulings the 
defendants at their option went on delivering goods after breach and 
the plaintift accepted them but in the present case the defendants 
were making deliveries and the plaintiffs distinctly told them that 
chef would not wait after a specific date. Thus, where deliveries were 
going on it was not open to the defendants to fall back upon 30th 
September as the date for assessing damages. There is no cross appeal 
as regards the date for damages to be fixed as 10th September 1925 
instead of 31st October* and although that would be the proper date 
to be fixed for damages, there is no hardship on the defendant because 
the damages rightly assessed on 31st October by the bwer Court are 
less than what they would otherwise have been* 1 

The stipulation chat delivery should be given as and when the 
goods arrived in Madras amounted to a contract for delivery on the 
date of their arrival there. Although contracts relating to sale of 
goods are now dealt with under the Sale of Goods Act, 1930, 

certain sections of the Contract &ct still apply to contracts for 
the sale of goods. Section 3, Sale of Goods Act says that the 
unrepealed provisions of the Contract Act, save in so far as they 
are Inconsistent with the express provisions of the Act, shall 

continue to apply to contracts for the sale of goods Section 73, 
Contract Act makes it clear chat damages tor a breach of 
a contract of the present nature must be based on the market 
price ruling at the dace of the breach- In the Sale of Goods 

Act there is nothing inconsistent with S. 7i, Contract Act, 

and it muse be taken to apply. If the contract had contained no 
stipulation with regard to delivery, the decision would have been 
otherwise, but it did stipulate when the delivery was to be made, 
and delivery In this case should have been made on 2nd December 
1942, which means the contract was broken on that date * 

10, Suit for damages for breach of Contract of marriage j—I n 
assessing general damages in the case of a breach of betrothal contract the 
Court will not take Into consideration the amount which the plaintiff 
may have to pay if he wishes to secure another woman as hU wife. But 
something roust be awarded for the anmyaice which the breach 
of the contract hat caused him and also for possible loss of 
reputation and injury to feelings. It is difficult to assess damages in 

1. Vmkatasubba Rao, v. Ripley 9 Co, A. i R. 1930 Mad. 624: 1930 

M. W. N. 163 ; 125 l C 225, 

2. B. Muntsuwm CheUy & Co., v. D- Muniswami Chatty & Co., 

A. t R. 1944 Mad. 418 : 1944 M. W, N. 275 : 1944-1 M. U C 

391. 

P*—190. 
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cases of this kind with soy accuracy, bat the award of Hi. 100 as 
such compensation will amply meet the case. 1 

Under the Mahomedan Law in a suit by a plaintiff for damage* 
for breach by the defendant to give hts daughter In marriage to 
the plaintiff, the latter would be entitled only to receive compensation 
under S. 73 of the Contract Act for any loss or damage caused 
to him by the breach, which the parties knew would be likely 
to result from the breach of It.* 

In an action for breach of promise of marriage the case of 
Umed K ika n U authority for the proposition that the plaintiff is 
entitled to recover money actually thrown away and also damages 
to his credit and reputation by reason of the refusal. 4 

In a suit for the recovery of money advanced by one party to 
another in connection with marriage which subsequently fell through 
Is not one for the mere recovery of a loan or refund of money 
advanced but Is In essence one for damages in respect of the 
breach of onsrses of marriage and so is not cognizable in the 
Court of Small Causes. In this case* 1c Is held that a suit to 
recover money spent tn feeding relatives, in paying carriage hire 
and musician* in connection with a marriage, which tell through, 
was not cognizable by a Small Cause Court The KUio decidendi of 
these Calcutta cases *- 7 is in essence one for a mere refund of money 
advanced, and not for compensation, having reference to S. 73, 
Contract Act,* 

According to this decision* a breach of contract of betrothal gives 
rise to a cause of action to the party aggrieved to maintain a suit for 
damages or compensation against the party who has broken It or has 
brought about the breach thereof.* 0 

1. Budhu Mai, v. Mans ha Ram, A, I R, 1914 Lah. 83 : 86 P. L. R. 

1914:22 l. C. 644 :42 P. V. R. 1914 

2. t ihwldm Muhammad, v. M chraj Din, A. 1, R 1923 Lah. 679: 

75 I C 746. 

3. Umed Kika t v. Nagindas Narotamdas, 7 B. H. C. O, C 122. 

4. Kandaswami Naidu, v. M. Kanniah /Saldu, A. L R. 1924 Mad. 692 « 

46 M, L J. 366 : 1924 M. W, NL 373 i 20 M. L. W. 60 : 

78 I. a 573. 

5. Kali Shunkcr Das, v Koylash Chunder D ass, 15 Cal 833. 

6. Jagamath, v. Radha Sunder, 13 C. W. N. 36 (short notes)* 

7. Cius Chandra, v. Puma Chandra , 19 C W, N. 28 (short notes). 

8. Canpat, v. Lahana, A. I. R 1928 Nag* 89 (2) : 10 N. L )• 258 : 

106 L C 803: 24 R L. R. 66- 

9« CulaK v* Santa, (1880) 7 P. R. 1880. 
ia Santu, v. Ml. Hat Devi, A. L R. 1934 Lah, 544 t 35 P, L R, 480; 
152 L C.913* 
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It* AJiewmeot of damage* for breach of contract relating to 
immoveable property .-The rule in Fluttxu it not Jaw In this country, 
See the d cium of farran, C J * In this case* ^The legislature hat not 
prescribed a different measure of damages in the case of contracts dealing 
with land from that laid down in the case of contract relating to 
commodities* 1 . In another case* no reference was made to the Contract 
Act, and, therefore, that case onnor be taken as holding that the 
rule must be read into section 7) by which the Court can he bound 
When the Contract Act was passed, the case of Bain 4 had not been 
decided* and the rule in F'uieau 1 had already been limited by subsequent 
decisions. As section 73 imposes no exception on the ordinary law as 
to damages whatever the subject-matter of the contract, It seems that 
in cases of breach of contract for sale of Immoveable property through 
Inability on the vendor’s part to make a good title the damages must be 
assessed in the usual way, unlesi it can be shown that the parties to 
the contract expressly or implied? contracted tint this should not tender 
the vendor liable to darnig;* Each case shoill b; dsalt with on its 
own merits. To apply a rule of law which can only be extracted from 
a series of English decLsi >ns, instead of the !aw specially enacted for 
British India by rhe legislature, would b: to dtsregird the numerous 
rulings of this Court on chat, point. In this case the damages will be the 
difference, if any, between the conrract price and the market value at the 
dare of breach, and the plaintiff is entitled in ad iHon to interest on R$ 5Q0 
paid as earnest money on an! from that date to the date of irs return, and 
the costs and expenses he was put to owing to the breach 

In the case of a breach of contracr of sale of house the Court is not 
bound to enforce the sum fixed by the parties as damages, but will 
award the damages really sustained by the party complaining of the 
breach. The case of P'lmd* shows that the measure of damages is 
the difference between the contract price and the value of the house 
at the date when the contract ought to have been performed. * 

A specified area of land was sold and the price was calculated 
not at a lump sum but at certain race with reference to the 

1 Flureau, v. Thornhill , (1776) 2 W. Bl. 1078. 

2. Nagardaj SaubHagyadas, v. AHmeJkhan, 21 Bom. 175 (i85)- 

3. Pfcamber SundhraH, v. Cassibai, 11 Bom. 27L 

4. Bain, v FothergHI, (1874) L. R. 7 H. L. 158. 

5. Ranchhod Bfuwan, v. Manmolumdai Ramji, (1907) 32 Bom. 165: 

9 Bom. L. R. 1087* 

6* Daniel, In re, (1917) 2 Ch. 405. 

7. R L T. L. LaWishumanan Chetty, v. Swbramanton CheUy, A. L R. 

1919 Mad. 411: 25 M.LT, 221.9 M. L. W. 312: 1919 
M W. N. 431 : 50 l C. 69. 
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Met fold, and the vendee tu subsequently evicted from t portion 
of the land told and by a third person claiming under a superior 
dele- Held,* that according to the law on the subject declared by 

S. 55, T. P. Act, he is entitled to damages for any deficiency In the 
area sold to him. Following the rule laid down in S. 73, Contract 
Act, which does not exclude from its operation the case of damages for 
the breach of contract relating to immoveable property, the measure 
of damages is the price of the land at the rime of eviction Thts Is 
the rule laid down In this case* and has since been affirmed in these two 
cases.*- 4 

It has been pointed out in these cases*** that the law in India 
in respect of breaches of contract for the sale of Immoveable property 
differs from that of England and that the ordinary rule laid down In 
S. 73 of the Contract Act applies to such breaches The Calcutta 
and Bombay cases also lay it down that the measure of damages 
ordinarily shoutd be the difference between the contract price and the 
market value at the date of breach though It is remarked In Ranchhod 
Bhawan* that each case has to be considered on Its own merits.* 

In an ordinary contract for the purchase anJ sale of land In which 
the vendor contracts to make out a marketable title it may be found 
that there was an implied agreement that if without any default on the 
part of the vendor he was unable to make out a marketable title the 
bargain would be offandthe vendor would only havetopay the purchaser’s 
costs, the agreement and of the inspection of the title deeds. But if 
the conduct of the vendor In committing the breach shows that he has 
been guilty of any default of a wilful nature then the damages will be 
calculated on a higher scale and the measure of damages will be the 
difference between the contract price and the market price of the 
property at the date of the breach. 7 

1. )al Kishen Das, v. Ary a Pnti Nidhi Sabha, A. I. R. 1920 Lah. 297 : 

58 l C. 757 : l Lah. 380 t 55 P. L R. 1921 : 80 P. W. R. 1920. 

2. Nagardas Saubhagya D as, v. Ahmed Khan, 71 Bom. 175. 

3. Ranchhod Bhawan, v. Manmohandas Ramji, 32 Bom. 165 : 9 Bom. 

L. R. 1837. 

4. Nabin Chandra Saha, v. Krishna Barorn Dorset, 38 Cal. 458: 

9 I. C. 525 : 15 C. W. N. 420. 

5. Adikcsovoht Naidu, v. Gurunatha Chetly, A. I. R. 1918 Mad. 

1315: 22 M. L-T 300; 40 Mad. 338 . 32 M. L. ) 180 ; 

5 M. L. W. <25 . 39 I- C. 353; 1917 M. W N. 171. 

6. Akhwr Beg, v. Haq Nawaz, A. 1. R. 1924 Lah. 709 : 78 I. C. 87. 

7. VaUabhdas Tulsidas, v. Nagardat, 92 1, C. 143 : 23 Bom. L R. 

1213. 
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No hard atid fiw rule can be kid down far mcment of damages 
for breach of contracts to tell. The circumstances of each case have so 
be considered in deciding what is reasonable and proper compensation 
for the damage caused by a breach of contract under S. 73 of the 
Indian Contract Act* The Court is not bound in every case ro award 
damages on the basis of a difference between the price at the date of 
the contract and the market price at the date of the breach* if 
circumstances require so, no damages need be awarded for breach of 
contract to sell real property where the vendor is not guilty of fraud. 
In calculating damages for breach of contract for sale of property it it 
not the profit which would have arisen to the plaintiffs, which ia to be 
taken into account but the market price of the property on the date of the 
breach. At the tame time as ruled in this case 1 the profit which the 
plaintiffs could have made in a resale, if unconcradictcd by other evidence, 
is evidence of the latter value** 

It is held in the case of Ranchhod 9 that since S. 73 imposes no 
exception on the ordinary law as to damages, whatever the subject-matter 
of the contract, in cases of breach of contract for sale of 
immoveable property througn inability on the vendor's part to make 
a good title the damages must be assessed in the usual way, unless it 
can be shown that the parties to the contract expressly or impliedly 
contracted that this should not render the vendor liable to 
damages.* 

D's widow sold certain fields to N in 19J3. N sold the fields to Z in 
1911, disclosing in the sale-deed that he had bought the fields from a 
widow, but giving Z an indemnity in case his title should be disturbed, 
D's reversioners evicted L in 1913. HWd,* that Z would be entitled only 
to the purchase money paid to N and not the market value of the 
land in l *>23. Moreover, Z would not be entitled to compensation 
for any Improvements made by him as indemnity by N did not extend 
to any such improvements. Z might claim compensation for 
Improvements from D's reversioners if he could prove his good faith* 
Thus, in a claim for damages by a purchaser of land on account of 
eviction therefrom, the damages must be determined according to what 

659 710 ^ B. & S. 718 : 38 L. )/k. b" 304 7 

17 W, R. 894. 

2. Dhanrajgirji Narsinggirji, v. Tata Sons Ltd, A* L R. 1924 Bom. 

473 : 26 B* L. R. 858 : 49 Bom. I; 92 1. C. 225. 

3. Ranchhod, v, Manmohan Das, 32 Bom* 165 : 9 Bom. L. R. 1087. 

4. Abdul Latif Ahmad Khan , v. Ladha Ram, A. L R. 1925 Lah. 

262 : 5 Uh. 527 * 85 L C. 421. 

5t Zingraji Dhamgor, v. Nagota Kdial, A. I. R. 1927 Nag. 370; 
99 L a 313. 
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may be deemed to have been the intention of the contract between the 
parties to the sale. The English principle, that the measure of damages 
it the value of the land at the date of eviction cannot be accepted 
as a hard and fast ride applicable to Indian conditions. The circumstance* 
of each contract must be examined and the Intention of the parties 
determined. 

in a suit for refund of purchase money the fair rule, tn a case 
where there is a defect in title, but the land is still in the possession 
of the plaintiff,, will be to give the plaintiff such compensation as will 
compensate him for the defective quality of his title. This, of course, 
will vary considerably according to the circumstances of the particular 
case, 1 

A sold property toB without giving possession for Rs. 1,500. B 
•old it to C for Rs. 900 C sued A for possession and obtained 
possession of half the property only owing to defect In A's title, C 
sued for damages. Held, chat the amount of damages was the value 
of the one half share of which C has been deprived by the fault of 
A and It should be taken at half the value of the share estimated by 
him in his original transfer to B, i. e M Rs 750. 

The title of the vendor of immoveable property was found to be 
defective and the vendee was evicted by a third person Held,* that 
the vendee Is entitled, on the basis of the warranty of tide contained 
in S.55 (2), T.P.Act, to recover reasonable damages from the vendor. 
According to the rule Uid down in this case 4 the measure of damages 
In a case of this type is the difference between the price of the land 
at the time of eviction and the price originally paid- 

This decision* was followed and reliance was placed upon these 
decisions 4 ** in which it was held that in the case of a contract to 

1. Harilut , v. MuleHund, A. 1 R. 1928 Bom. 427 : 52 Bom. 883 : 

113 1. C. 27: 30 Bom. L. R.1149 

2, B apu Shivaji Naik , v» Kashiram Hanmantrao Ghag t A. I. R. 1929 

Bom. 361 ; 31 B. L. R. 658: 119 l. C. 659. 

3. Parmanand, v. GKulom Hussain Shah, A. L R. 1929 Lib. 416* 

1’6 I. C. 449. 

4, Jai Kfshen Das, v. A?ya Piitti Nidhi Sabha , A. L R. 1920 Lah. 297 : 

55 P. L, R. 1921 s 80 P. W. R. 1920 t 1 Lah. 380: 58 I. C. 757. 

5, Dhadha Sahib , v Muhammad Sultan Sahib , A. 1. R. 1921 Mad. 

384 s 591. C, 311:44 Mad. 167. 

6, Nagardas Saubhagya Das, v. Ahmed Khan, Zl Bom. 175. 

7. Hanchhod t v. Man Mahan Das, 32 Bom. 165 t 9 Bom. L R* 1087. 

8. A dhikesavan Naldu , v. Gurunalha Cfutti, A. I. R. 1918 Mad. 

1315 : 40 Mad. 338 : 39 I. C 358 t 32 M. L ?. 180; 1917 

M, W. N. 171 « 5 M L. W. 425 : 22 M. L. T, 300. 
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««D immoveable property, the vendor was liable under S. 71, Contract 
Acc^ for damage* for failure to perform the contract, and that law la 
India a* laid down by Contract Act aa to the right of damage* for 
breach of contract to aell hn moveable property wet different from 
,w in England- Hence, the lower Court w4a right In eaaeaaing 
damage* at the enhanced value of the land on the date of eviction.* 

To m»forafa a suit for damages for alleged breach of contract the 
plaintiff ahould have taken possession of the land from the lessor, put 
forward any accounts of the alleged loss and claim damages on that 
basis alone, it ia the duty of a plaintiff in such circumstances to 
mitigate the damages ; but this the present plaintiff haa not even 
attempted to do. There is no evidence on the record to ahow that 
the damages as claimed really resulted from any action or omission 
of any one of the defendants-lessees in the case and on this consideration 
also the suit to bound to fail.* 

When a person was guilty of a breach of contract then, ordinarily, 
the other party to the contract had open to him two remedies, one 
by a suit for damages and the other by a suit for specific performance 
of the contract- Of course, some kinds of contract cannot be 
specifically performed, but In every case there is a right of action for 
damages, and in this country that applies to contracts for the sale of 
immoveable property just as much as to contracts for the sale of 
moveable property. Vide, to the same effect the following cases.*' 1 2 3 4 5 
Ordinarily, the measure of damages is the difference between the 
market value of the land at the time of the contract and the price 
which was agreed upon under the contract. But the cost incurred 
in bringing a suit is certainly not a damage which flows from the 
contract itself and it ought not to be allowed. 4 

12. Assessment of damages for breach of contract of goods :— 
Section 73 perscribes the method of assessing the compensation due to 
a plaintiff suing upon a breach of contract, but it does not affect to 
extinguish or to limit a plaintiff’s right to recover a determined sum due 
to him upon a contract which he for his part keeps on foot. If that Is 

1. Ramayya, v. (Chukkapalli) Kotayya, A. I. R. 1930 Mad. 748: 

1930 M. W. N. 195 s 32 M L. W. 138 : 127 I. C. 617. 

2. Ghulam Haidar, v. D. Iqjdal Nath, A. I. R. 1939 Lah. i 181 

184 I.C. 130. 

3. Adiketavan Naufaa, v. M. V Gutwiuaha Cfutti, A. I. R. 1918 Mod- 

1315 : 39 I. C. 358 * 40 Mad. 338 s 32 M. L. J. 180 <F- B.) 

4. Ranchhod Bhautan, v. Manmohandas Rtmfi, 31 Bom. 165 :9 Bom. 

L. R. 1067. 

5. MaHlaPlN*. MaStinNu, A. I. R. I9W Rang. 146 * 189 L C. 33. 
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•0, the mere absence from the Act of a specific provision giving die 
remedy of a sale to recover the price cannot be construed as the distinct 
legislative withdrawal of that remedy Though the debt U, no doubt, 
owing upon a contract It ft owing upon a still affirmed contract, and 
the suit It in debt and'not In damages. Of the principles applicable to 
such a tuft, there Is no reason to suppose that the Contract Act is the 
repository, still lest that it Is the sole repository, for the Act does not 
purport to do more than “define and amend certain parts of the law 
relating to contracts” Further room for this opinion is mode by the 
decision of the Privy Council 1 where their Lordships say that "the Act of 
1872 does not profess to be a complete Code dealing with the law 

relating to contracts.* - There is nothing to *how that the Legislature 

intended to deal exhaustively wich any particular Chapter or sub-division 
of the law relating ro contract”. As to illustration h) to S. 73, it doe 
not advance the case either way, for, Art', it is not told that the 
property In the iron sold had passed to the buyer, B, and. secondly. A’t 
suit was expressly a suit brought under S 7 J, and the illustration merely 
describes the method in which the compensation should be reckoned. 
Even in the case of goods sold and delivered, the Act makes no provision 
for a sulc to recover the price, though admittedly such a suit would be 
perfectly good. But it was contended that there the agreed price would 
be identical with the compensation defined in the section. That may 
be so, but the Court is not the less of opinion that the ground of the 
recoverability would be that the money was a debt due upon a contract 
•till subsisting quoad the plaintiff ; that seems both a simpler and a true 
account of the case than to regard the price as the “compensation for 
lota or damage caused which naturally arose in the usual course of 
thing* from such breach, of which the parties knew, when they made 
the contract, to be likely to tesulc from the breach of it 1 *. The mere 
recital of theae words of the section suggests that it was never intended, 
and is not appropriate to govern such a suit, but has reference only to 
the question of computing the amount of damages allowable in a suit 
where a party damnified by a breach of contract seeks only to be 
indemnified. That Is not the case here ; the plaintiffs do not ask the 
Court to assess in money the damage suffered by them in consequence 
of the defendant's breach of the contract; that has already been done 
by the parties themselves and the plaintiffs only seek to obtain particular 
sum of money which by the terms of the contract is now money 
belonging to them in the hinds of the defendants. The plaintiff's suit 
Is admittedly good unless it U prohibited by virtue of S. 73. For the 
foregoing reasons It if not so prohibited. 8 

1. Irrawaddy Flotilla Company, v. Bugwandau, (1891) L R. 18 L A. 

121 (129). 

2. R R. & Co. v. Bhagwandat Ckaturbhuj, (1909/ 34 Bom. 192 : 

11 Bom. L. EL 335: 2 C. 475. 
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In i contract (ot sale of ncjutiiUc iccuridei, the hhmuk of duMiM 
for breach is the difference between the contract price and the mark et 
price at the date of the breach with an obligation on the part of the 
seller to mitigate the damage* by getting the ben price he can at the date 
of the breach or it the seller bound to reduce the damages, if he can, 
by subsequent sales at better prices ? If he is and if the purchaser to 
entitled to the benefit of subsequent sales, it must tlso be true that he 
must bear the burden of subsequent tosses. The Utter proposition to 
impossible, and the former is equally unsound If the seller holds on 
to the shares after the breach, the speculation as to the way the market 
will subsequently goto the apecuUtion of the seller, not only of the 
buyer, the seller cannot recover from the buyer the loss below the 
market price at the date of the breach if the market falls, nor is he 
litble to the purchaser for the profit if the market rises. It to undoubted 
law that a plaintiff who aues for damages owes the duty of taking all 
reasonable steps to mitigate the loss consequent upon the breach and 
cannot claim as damages any sum which to due to his own neglect. But 
the loss to be ascertained is the loss at the date of the breach. If at 
the date the plaintiff could do something or did something which 
mitigated the damage, the defendant to entitled to the benefit of it, the 
case of Stmifofth ' fa an illustration of this. But the fact that by 
reason of the loss of the contract which the defendant has failed to 
perform, the plaintiff obtains the benefit of another contract which to 
of value to him, does not entitle the defendant to the benefit of the 
latter contract.* Refer to the following cases*'** in support of the view 
taken to the same effect. 

The defendants must be held liable for the deterioration of the goods 
due to their not having taken delivery, for it was the rainy season when 

1 . Sianifonh, v. Lyall, (1810) 7 Bing 169 : 6 L. J. (O. S.) C. P. 23 : 

4M.&P. 829 : 33 R. R. 420. 

2. A. K. A. S. Jamal, v. Moots DawooJ Sons and Co, A i. R. 1915 

P. C 48 : 43 Cal 493 : 43 1. A 6 i 8 L. B R. 143 : 14 A. 1 ... J. 

89 : 18 Bom. L. R. 315 23 C. L. J. 137: 20 C W. N. 105 .■ 

30 M. L. J. 73: 19 M. 1 . T. 80: 3 M. 1. W. 181 : (1916) 

l M. W. N. 70 J 9 But. L. T. 8 : 31 1. C. 949. 

3. Yales, v. Whyte, (1838) 4 Bing. ( n. s.) 272 : 7 L J. C. P, 116 : 

5 Scot. 640 : 44 R. R. 708 

4. Bradford, v. Great Western Railway, (1874) 10 Ex- 1 : 31 L. T. 

464 s 44 L.). Ex. 9 : 23 W. R. 68 . 

5. Jchicn, v. East and Wat India Dock, Co, (1875) 10 C. P. 300: 

32 L T. 32 : 44 L. J C. P. 181 t 23 W. R. 624 s 2 Asp. U. C, 
505. 
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rftfk (rf deterioration from rain was in the usual course of thing! and 
must have been well known to the parties. There Is no reason to 
suppose that the usual precaution against rain had not been taken by 
spreading tarpaulins over the bags and the party in fault in the matter 
of delivery is bound to make compensation for any loss or damage 
whlch naturally arose in the usual course of thing from their breach 
of the contract, under S. 73, Contract Act This leads, therefore, to the 
same result as the application of the principle that the risk is with the 
defaulting party even when the property has not passed to the 
purchaser, laid down by S. 20, English Sale of Goods Act of 1893 (now, 
S. 26 of the Indian Sale of Goods Act), even if that equitable rules should 
be held not to be in force in India under the provisions of the Contract 
Act. 1 * 3 

In the case of a breach by the seller of a contract to sell goods, the 
buyer is entitled to recover a» damages the difference between the 
contract race and the market rate on the day on which the breach 
occurs** 

The defendants under two contracts with the plaintiffs were bound 
to ship 800 tons of solid Java molasses in October 1914 at Java 
to arrive in Madras In November 1914, the plaintiffs to take delivery 
at Madras paying Rs. 1-15-6 cwt, The defendants failed ro make 
the October shipment and thus committed breach of the contract. 
The plaintiffs sue for recovery of fa) Rs. 23,000 alleged to be the 
difference between the contract price and the market price of the 
800 tons of molasses in November 1914 when the molasses ought 
to have been delivered at Madras by the defendants, and (b) 
Rs 2,7?5 l5-6, being the sum paid, under protest by the plaintiffs 
to the defendants owing to the legal detention by the defendants of 
some other shipments under the contract till that sum was paid 
to the defendants. Held,* that the plaintiffs are by S. 73 entitled to 
have ‘compensation for the loss or damage caused’ to them by the 
breach. Though there are 18 Illustrations (a) to (r) appended to S. 73, 
none of them refers in terms to a case where there is no market for 
the goods at the place of delivery mentioned in the contract. (Three 
of them namely (e), (o) and (q) expressly refer to " market price 1 * as 
one of the essential ingredients to be considered in arriving at the 

1. Tmackand Ganahamdas, v Louis Dreyfus 9 Co, A, L R. 1916 Sind. 
86 (2j; 35 L C. 449: 10 S. L. R. 4. 

L A. L Ismail Sowdagar, v. Ebtatem Abdulla Janoo, A. 1 R. 1917 
LB. 1031 421.a 893. 

3. Ismail Sait 9 Sons, v. Wilson & Co, A. L R. 1919 Mad. 1053 * 
41 Mad. 709 ; 23 M. L T. 320; 1918 M. W. N. 399 .■ 45 l C 
942. 
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damage*)- ft there was no illustration at ill which could be rcasombly 
held to govern the face* erf this cue an 1 if the body of the section 
tlone remained for consideration on the 34 sition of amount of damages 
which the plaintiffs are entitled to, there seems much ro be said 
in favour of the view thar as there is no market for the goods at the 
place of delivery, and as the pecuniary loss naturally flowing from 
such a breach cannot, therefore, be estimated with reference to the 
market price, the plaintiffs 1 ought to prove that “ damage ” capable of 
calculation in some other reasonable manner naturally flowed and 
was sustained by them from such breach, or prove (the second 
alternative mentioned in S. 73) thar both themselves and the defendant* 
knew that some other damage was likely to result from the breach 
of the contract and the amount of such damage. This latter alternative 
right is given by the section only as an additional right to that 
given by the clause which gives compensation for “the loss or damage 
which naturally arose in the usual course of things" from such breach, 
such additional right to be availed of at the plaintiff's option Assuming 
that none of the illustrations to the section throws any light on the 
dispute In this case in which there is no market for the goods at the 
place of delivery, the plaintiffs have not proved any loss or damage 
naturally arising in the usual course of things from the breach of 
that the plaintiffs’ contract has been caused to them, not (In the 
alternative) any loss or damage which both parties knew when they 
made the contract to be likely to result from its breach. The 
English cases/'* no doubt decide that in such a case (which might 
shortly be called “no market case") the damages must be calculated 
on the basis ot the value fixed by the price which would actually 
have to be paid for the best and nearest available substitute Some 
ot the English cases, as, for example, this case* use the expression 
"market-value" in a loose manner and lay down that the msrket'value 
for the calculation of damages must be ascertained in particular modes 
where there is no market at ail for the goods at the place of delivery. 
The English and Indian cases do not lay down any inflexible rule 
that in estimating damages in “no-market" cases that "one has to go 
the place which is nearest to the place where the breach occurred*', 
and where there is a market. “It is not the nearest market that always 
governs but the place where Having regard t > all the facts of a particular 
case, the plaintiff would without any material inconvenience to himself 

1. Htndt, v. Liddell, Ud7i) 10 Q- B. 265 : 44 L. h Q. B. 105. 

2. Elbin&ei Action G eseiUchaft, v, Armstrong, (1874) 9 Q. 8 . 47* : 

43LJ. Q. B. 211 

3. Wenhdm, v. Chicoutimi Pi dp Company, (1911) A. C- >01; 80 L. J, 

P. C 91. 
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procure the goods In a manner that would throw the lease amount 
of hardship on the other party*', blow, lUm (a) to S. 73, authorUathrdf 
interprets what the liglslaturc meant by the phrase “loss or damage 
which naturally arose in the usual course of things from a breach of 
the contract*’, in a ‘Wmarket" case also. It will be seen that the 
language of this illustration is absolutely general and wide and it makes 
no exception on account of special circumstances like the following : (a) 
a case where 8 could have used some other substitute for the 
saltpetre; (b) a case where B made a gift of 50 maun Js of saltpetre 
as substitute on the date fixed for delivery by A; (c) where there 
was no market at all for the saltpetre at the place of delivery. The 
law as stated In the illustration gives an unconditional right to B to 
get the difference between the contract price and the cost which he 
would have had to Incur to obtain the like quantity of saltpetre with, 
of course, the lesst amount of hardship to A This illustration is fully 
consistent with WenheimS though that case was a breach by late 
delivery and not a case of no delivery at all So also in this Bombay case* 
S. 73 was construed similarly ;‘There was no ready market rate. The 
Court, therefore, must have recoun; to some other test”. However, 
where there are absolutely no materials put forward by the plaintiff 
to Indicate what it would have cost him to obtain similar goods in the 
cheapest manner it may be that only nominal damages would have 
to be allowed But where there are some materials, the Court 
should as a jury try to arrive at c:vj cost at which the plaintiff could 
have got other similar good* for the contracted date of delivery and give 
him the difference, if any between that and the contracted price 

A, a dealer in certain classes of goods, used to obtain his supplies 
from firm B. On 21st July he wrote to B stating his requirements 
and asking the firm to write sowda or contract. On 24th July the firm 
wrote giving their selling rates from luly to November. On 26th July 
A wrote to the firm “Please write *oudj for one wagon for the month 
of July In respect of flour, etc* 1 . He then set out the rates and 
concluded thus ; Please write sou'da for four wagona. On arrival of the 
goods ordered L shall send for one wagon of July sowda* Further l shall 
make the souda for the months of October and November pucca 
hereafter. Please send a reply to this letter”. He also on 1st and 5th 
August made remittances to B which the latter accepted. On 29th July 
B despatched a letter, dated 28th July to A repeating the rates quoted 
in his letter of 24th July and on the same day sent him a telegram quoting 
different rate*, to which A objected Held,* that there was 

! Wetthefm, v. Chicoutimi Pulp Company , (1911) A, C. *01 ; 
80 L J. P. C. 91. 

2. Iximohenfhiv v. NtttsmwwJi, 2fi Bora. 744. 
t Madhjttden Keen v. Badri Da$ t A. 1. R. 1920 Cal 426 : 31 G L* J. 
93 i 561 G 693. 
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• completed contract between the parties, diet after the firm B had 
lent In its quotation, and A had made the remittance and given the 
order, there was an acceptance of the offer which constituted a complete 
contract, and that the rate of damages was the difference between the 
price prevailing in Vs city on the day of delivery and the contract rate 
plus the cost of freight and bag*. 

The buyer cannot charge the seller, with the loss sustained by breach 
of contract between the buyer and the third party, consequent on the 
idlers’ breach of the contract with the buyer, unless, at the time of 
contract between buyer and seller, the former’s contract with the 
third party was expressly brought to the knowledge of the seller. 
Similarly, the defaulting teller cannot claim to take advantege of a 
reduction of his liability procured by the buyer who has committed 
default In his contract with a third party. The seller cannot take 
advantage of a settlement effected between his buyer and the third 
party which has the effect of reducing the damages which the buyer hat 
sustained through breach by the seller of his contract with him.* 

In an action for non-delivery or non-acceptance of goods undet a 
contract of sale, the law does not take Into account in estimating damage* 
anything that is accidental as between the plaintiff snd the defendant, as, for 
instance, an intermediate contract entered into with a third party for the 
purchase or sale of goods.* 

It is clear from a Madras case* that the right to sell at "the then price’ 
Is based on the express or implied consent of the purchaser and that, 
in the absence of such consent, the measure of damages is the difference 
between the contract rate and the market rate at the due date for 
delivery under the original contract. 4 

The Court is a Small Cause Court. It is open to the Judge to 
assess the damages for bailee’s negligence and the amount of wear 
deposed to,etc. . even In the absence of more definite evidence as to 
the extent of the negligence which he has found to be proved. A 
Court of Small Causes, is not bound to discuss such points at so 

great a length as ordinary Courts.* ^ .... .. 

v p ITm Mid Hu a SiagH Javafiar SingH, A. I. R. 
1921 Sind 98 : 66 I. C. 267 : 15 S. L R. 214. 

2. HabiduUah, v. Bird 9 Co. A. I. R. 1922 P. C. 178: 43 All. 257 : 

48 1. A. 176 : 14 M. I- W. 3SO : 24 Bom. L. R 687 : 63 I. C. 
589. 

3 . Mutfhaya Moningoran, v. LeMcw Reddiar, 7 Mad. 4)2 : 22 M* L ]. 

413:141. 2 55: 1912 M. W.N. 436 

4 Toyo Menka KoiiHa Ltd, v. Chabildas Nathubai, A. 1. R. 1922 

Bom. 203 : 24 B. L. R. 149:69 1. C. 29. 

5, HoUandia Pintiwn, v. H. OpbenheJmer, A I. R. 1924 Rang. 356; 
3 But- L J. 203 s 841- C. 274. 
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Railway Company t* liable to p*y ordinary damage* for unreasonable 
delay In transmission of goods notwithstanding risk-note protecting 
Company from “loss, destruction or deterioration of, or damage to the 
•aid consignment," In the absence of special conditions to the contrary 
or satisfactory explanation for delay In absence of intimation that 
goods should reach by particular date, no right to special damages 
exists on the ground of no-realisation of special profit but only a right to 
ordinary damages exists-’ 

Custom duty was payable by the buyer. Held,* that It should be 
added to the contract price in assessing damages even when goods 
are not delivered. 

Goods were sent to the buyer but were refused and the plaintiff 
gave notice to the buyer of resale, Held,* that the price realised was 
really the market price prevailing at the time of the resale and there is 
no ground for attacking the resale and the plaintiff to. therefore, entitled 
to the contract price of the goods minus the price realised on resale * 

The appellant to a joint stock Company having Its office at Calcutta. 
It has dealings with a merchant in Australia to whom it sold cotton 
fabrics, described as tapestries, of the kind made by the plaintiff’s limited 
Company resident In Calicut, which made silk and cotton piece goads. 
In October 1941, the parties entered into correspondence with regard 
to the making of tapestries by the plaintiffs for the defendant, who made 
it clear that he Intended to sell them in Australia. The defendant 
Company stated its requlrments to the plaintiff and asked the plaintiff 
to tend samples. After some correspondence, terms were fixed and 
contracts entered into between the parties for the supply, to the 
specification given by the defendant, of certain qualities of goods. The 
defendants had taken delivery of many pieces under previous orders 
and had apparently sold them In Melbourne; but the Australian 
Government passed an order prohibiting the import of such goods after 
1st April I94i, except under conditions with which the present question 
to not concerned The result was that the market on which the 
defendants had relied for the sale of the goods purchased from the 
plaintiff under the contract was lost- The defendant wrote to the 
plaintiffs on 28th April 1942 informing them of the circumstances and 
asking them to cancel their order. The plaintiffs replied that they 
were prepared to do so provided that the defendants paid compensation. 
This reply was clarified in a later letter of 29th July 1942, In which the 
pialntiffa made it clear thar as a result of the cancellation of the contract 

1. E. I- Ry. Co, v, Murad Ali, A. I. R 1924 Nag. 425 ; 80 1 C. 1. 

2. Ramsaran pat Rarokoover, v. Fi'*m of BHuramal Reckchand, 

A, 1. R. 1924 Sind 18: 761. C. 52 . 17 S. L. R. 736. 

3. M. S. Doraimimt Mudattar. v. P. K. M. Subbarma Chettiar, A.I.R. 

1927 Mad. 880 t 1927 ML W. N, 549 :105 I. C. 613. 
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they had ceased manufacture of the goods ordered; hot claimed w 
damages 15 p c., of the contract price, which they alleged were the profits 
they would have made had it not been for the breach of contract 
committed by the defendants . The two main question* to be considered 
a-e: (l * whether the defendants can plead that they were unable to 
fulfil the contract and so escape all liability for damages and (2) tf 
liable for damages, on what basis and to what extent arc they liable. 
Held,* that no case has been pointed out in which Courts have been 
prepared to read into a contract an implied term that the enforceability 
of the contract is to be dependent upon the ability of the vendee to 
find customers for the goods. But it was argued for the appellants that 
the very basis of the contract was the re-salc of the goods to Australia. 
The Court is unable to find any support for the argument in the 
correspondence- It may be possible in certain exceptional cases to say 
that the basis of the dealings between the parties was dependent upon a 
contingency not mentioned in the contract itself Such an exceptional 
case was the subject of discussion In this English case* but it was the 
peculiar circumstances of the case owing to impossibility to view the 
Coronation procession that the contract was unenforceable. The 
appellants referred to these cases*' 4 in which a person who 
undertook to send rice by rail found performance impossible because of 
restrictions placed by the Government during the last War on the 
sending of goods by rait. It was found that the vendor had made every 
attempt to despatch the goods, but failed. These cases have no 
applications at all to the case now under consideration, because the 
contracts were there impossible of performance and S 56, Contract 
Act, would, therefore, directly apply If the contract was merely to 
send goods at Madras, then that contract could be fulfilled ; and the 
plaintiffs were at all times ready and willing and able to send the goods 
there. The plaintiffs claim damages because the cancellation of the 
contract made it impossible for him to eam the profits he had reason 
to expect by the execution of the contract. It would have been foolish 
of the plaintiffs to have continued with the contract, manufactured 

1. Samuel Fit? & Co, Ltd, v. Standard Cotton 9 SUk Weaving Co, 

Calicut, A. I. R. 1945 Mad. 291: 58 M. L W. 255 : 1945-2 

M. L J. 24 : 58 M. L. W. 255 . 1945 M. W. N. 465 :1. L. R. 
1946 Mad. 192. 

2. Kreliy, v. Henry, (1903) 2 K. B. 740. 

3. Gmdayya, v. Subbam, A, I. R. 1927 Mad. 89.99 1. C. 459 : 

51 M. L J. 663. 

4. KmjBai Monohardas*. v. Outgo Prosad, A. 1. R. 1920 Cal. 1021« 
58 L C. 761.24 C. W, N. 705. 
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the goods, and then to have attempted to sell them In Hie open market ; 
for the goods were made to order to the specifications furnished by 
the defendants, and there was no guarantee that the plaintiffs would 
be able to realise even the cost price of manufacture had they made 
diem and attempted to tell them. It it argued that damages must 
nevertheless be estimated on the difference between the contract price 
and the market prices prevailing for such goods on the date when they 
ahould have been delivered. The case of Milieu* has been quoted 
in support of this contention. The contract there under consideration 
was one for the sale of cotton waste, the marketability of which was 
never in question. The only question in that case was whether damages 
were to be baaed on the difference between the contract price and the 
market rate on the date of breach, or on the difference between the 
contract price and the market price on the date of delivery. The 
question whether damages could be claimed on the basis of anticipated 
profits was not considered. A cue much nearer to the present case 
is this case* where certain articles of machinery were ordered and 
subsequently cancelled. It was there held that, “where there is a 
contract for the sale of goods to be made to order by the vendor and a 
breach of contract by the purchaser's refuul or inability to accept 
the goods, the measure of damages is the profit which the vendor would 
have made if the contract had been carried out”. It seems that U is 
impossible to calculate the damages by any means other than that 
Suggested by the plaintiffs. There was no fixed date of delivery. The 
evidence shows that the goods were to be sent in consignments from 
time to time at the discretion of the plaintiff* on any dates between 
June and August The Court doei not know whether goods made to 
suit the tastes of clients in Australia would have had any marketable 
value in India ; and if *o, what price* the goods were likely to have 
fetched. The above decision 3 was affirmed in appeal* If the 
Court has to estimate the damages by the loss of profits, then the 
further question is the percentage of the contract price which should 
be awarded, The plaintiffs claim 15 per cent If the Courtis going 
to put an arbitrary valuation on the probable profits, then 10 p. c. is too 
high. The prices charged by the plaintiffs were 20 p. c. leu than the 
retail price, which would mean that they were estimating a difference 
of 35 p. c. between the cost ptice and the retail price. The Court feds 
that It la most unlikely that the plaintiffs would have sought to make 
a larger profit than 7i per cent on this contract. 


1. Mittett, v. Van Hetk 9 Co, (1921) 2 K. B. 369. 

2. In r* Vic Mill Ltd, (1913) 1 Ch. D. 183. 

X In u Vc Mitt Ltd, (1913) 1 Ch. D. 565. 
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13 Aaaesamet# ofdamtgea for breach of contract of •enteras-A 
school master, absenting himself from service without notice forfeta 
hfe per for the whole month, as his service is held to be by month 
and not on daily rates, in the absence of special custom or particular 
contract. The District Council engaging hit services, is entitled to 
damages for extra labour. 1 

After referring to the following cates*' 4 it is held that a person was 
engaged as a teacher by the month. There was nothing in the 
agreement providing for notice to leave on either aide. Held, 1 ' after 
referring to the following cases *'* that the contract would be terminated 
by a reasonable notice and one month’s notice Is reasonable. 

Reliance waa placed on a judgment of the House of Lords* as 
laying down the principles for awarding proper amount of damages 
to the plaintiff. It is there laid down thus: “The measure of damages 
for the breach of promise now in question is obtained by considering 
what is the usual rate of wages for the employment here contracted 
for, and what rime would be lost before a similar employment could 
be obtained The law considers that employment in any ordinary 
branch of industry can be obtained by a person competent for cite 
place, and that the usual rate of wages for such employment can be 
proved, and that when a promise for continuing employment is broken 
by the master, tc is the duty of the servant to use diligence ro find 
another employment. Upon these principles, if the place of foreman 
in a type-foundry could not probably be again obtained without delay, 
and if the wages in the contract broken were higher than usual,the 
damages should be such as to indemnify for the lost of wages during 
that delay, and for the loss of the excess of the wages contracted for 
above the usual rate.’’ 7 


1. 

2 . 

3. 

4 . 

5. 

6 . 
7. 


Cuddalore Municipal Council, v. T. M. Panchabikesa lyet, A. 1 R. 
1922 Mad. 102: 1922 M. W. N. 153. 31 M. L T. 83: 
15 M. L. W. 362 : 69 1. C. 767. 

In the matter of the African Association, Ltd, and Alien, (1910) 

I K. B. 397 : 79 L J. 1C B. 259 : 26 T. L. R. 234 : 102 L T. 
129. 

A. David, v. St. Anthony’s High School, A. L R. 19^0 I. B. 105 : 
(1920) 13 Bur- L. T. 168. 

M. E Mooia, v. K. C. Bose, (1916) 8 L. B. R. 420 « 33 L C. 981 s 
9 Bur. L. T. 63. 

Then Pc, v. J. P. De Sana, A. L R. 1929 Rang. 167: 7 Rang. 
303 s 1191. C. 740. 

Beckham, v. Drake, (1848) 2 a L. C. 579 1 13 Jur. 921: 

II M. fir w. 315 : 12 L.). Ex. 486. 

Sree MinaJuJu Mills Lid, Madura, v. T. C. Aiumtorama Ayyar, 
A. L R. 1930 Med. 654 : 31 M. L. W. 153 c 122 L C. 507. 
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14. tuk for dimage* for wrongful repudiation .'—There was 
a contract of which specific performance would nor be decreed bf a 
Court of Equity* Held, 1 rhatthe plaintiffs are entitled, owing to the 
wrongful repudiation of that contract by the defendants, to treat the 
contract itself as at an end and to recover damages for the loss of it, 
in addition to damagea in respect of those breaches of it which may 
have been committed before repudiation. The expression of the same 
Idea may be attempted in somewhat different terms as was done in 
the caae of Mackay" ; “from every contract, there immediately and 
directly results an obligation on each of the contracting parties towards 
the other of them to perform such of the terms of the contract as he 
has undertaken to perform ; and if the person on whom this obligation 
rests fail to discharge it, there results to the other party a right, at 
his election, either to insist on the actual performance of the contract 
or to obtain satisfaction for the non-performance of it.'* Consequently, 
damages can be decreed for breach of a contract which might, but 
for exceptional circumstances, have been specifically enforced. 

The following particular words, “If the obligor docs not give 
delivery for any reason the utmost that will be the result will be 
that the contract will be cancelled, but the obligee will not ask 
for damages arising from the same”, cannot be read, as meaning 
that the parties agreed that if the obligor simply refused to give 
delivery, the obligee was bound to accept such a refusal without 
being able to claim damages. The clause evidently means that some 
reason must be given by the obligor which should justify his refusing 
to give delivery.* 

It is laid down in the case of Frost* at p. 122 of L. R. Ex. that 
if one pary to a contract repudiates it, the promisee may treat the 
repudiation as inoperative, and at the end of the period of the contract, 
treat the other party as responsible for all the consequences of 
non-performance* thereby, keeping the contract alive, or on the other 
hand* he may treat the repudiation as a wrongful putting an end to the 
contract, and may at once bring his action as on a breach of it. This 
case is recognized authority prescribing the remedtes open to a promisee 

1. Stlkanta Roy Chowdhury, v. Lalit Mohjn Bonerjee, A I. R. 1916 

Cal. 774 : 29 L C. 989: 19 C. W, N. 933. 

2. Mackay, v. Dick, (1881) 6 App. Cm. 251 : 29 W, R 541. 

3. Chunilal Dayabhai 9 Co, v. The Ahmedabad Fine Spinning and 

Weaving Co, A* I. R. 1922 Bom. 44 ; 24 Bom. L. R. 2951 
46 Bom. 806 ; 67 1. C. 223. 

4. Frost, v. Knight, L R. 7* Ex. Ill s 41 L. J Ex. 78 : 26 L T. 77 * 

20 W. R. 471. 
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and he cannot both sue upon the bretch and also keep the contract 
open. 

It has been decided in this case that a seller is not to be defeated 
merely by its being shown that after repudiation by the buyer he had 
not the goods to implement the contract actually in his physical 
possession- He can show that he could supply the goods contracted for 
either from the open market or from any other source and he would 
be entitled *o maintain a suit for damages for wrongful repudiation.* 

15. Cause of action A suit instituted in /ormi pauper * was 
settled out of Court on the terms that if a court-fee were eventually 
levied, Rs, 250 should be paid by the plaintiff and the balance by the 
defendant. Order for payment of Court-fee being made, the defendant 
failed to pay, with the resulr rhat the plaintiff s property was attached. 
Upon this the plaintiff sued the defendant Held,* that the suit was not 
premature inasmuch as the defendant had failed to perform his contract 
and the plaintiff had suffered damages by having her property attached. 
There was. therefore, sufficient to give her a cause of action, and this 
case* is clearly distinguishable. 

16. Earnest money :—It is now well-settled on account of the 
following rulings 6 '® that a deposit made co secure performance of a 
contract Is not a penalty, for the right to recover it depends upon 
legal and not upon equitable considerations. There was a difference of 
opinion on the point in the case of N : a(esa* but that has since been 
settled by a Full Bench decision affirming the view taken in Manion 
Fatttrs's case. 7 When the defendants committed a breach of the contract 
they lost the right to recover their deposit. 1 he plaintiffs were entitled 
to keep it even if the breach involved them no loss as was the case In 
Howe * But if they are not satisfied with the deposit and seek to recover 


h Narasimha Mudali, v, Potti Narayanasami Cheity* A. 1. R. 1926 
Mad. 118 ; <19 M. L. J. 720 ; 22 M. L. W. 637 : 92 I. C 333. 

2. British and Bemngtons Ltd* v. N. W, Cachor Tea Company, Lid, 
(1923) A. C. 48. 

3- M anepaUa Satyanarayanarrutthi , v. Thammandm Erikalappa, 

A l. R. 1926 Mad, 4*0 50 M. L. J. l c 0 : 23 M. L. W. 396 t 
1926 M. W. N 282 s 92 L C 962. 

4- Ramalingamiid.jyan, v, L/nnumuiai Achi, A. i. R. 1914 Mad. 655 : 

38 Mad 791 : 24 I. C. 873. 

5. Pimdt Doraisami Tevet^ v. Lofcslimonan Chetty, 14 M. L. J. 285* 

6. Howe, v. Smith, (1884) 27 Ch« 89 : 50 L T. 573 ; 32 W. R. 802. 

7- Monton Patter, v. Madras Railway Co f 29 Mad- 118. 

8. Ibrahlmbkai, v. Fletcher, 21 Bom. 827. 

9. Noteso Iyer, v. Appavu Padayachi, 33 Mad. 375 : 3 1. C. 941. 
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damages then there is no authority which would Justify them 
in recovering damages without giving credit for the deposit, 
The only case relied on is Singer * It was there decided that 
a deposit paid on a hire purchase agreement could not be reileved against 
as a penalty but the question as to whether It should be taken 
Into account In assessing damages was not considered. The English 
cases 9 *’* show that only damages beyond the deposit can be recovered. 
This is abo In accord with S. 73 of the Contract Act.* 

As pointed In this Nagpur case* that “an earnest is something paid 
or given at the time of the bargain to evidence the fact that the 
negotiation has ended in an actual and binding contract, and as a pledge 
for its due performance by the depositor to be forfeited in case of 
non-performance by his default'*. In this case the money was 
admittedly not paid at the time of the bargain but more than 4 or 5 days 
after the execution of the agreement in three different instalments. 
Applying the test laid down in the aforesaid authority it is clear that the 
money In question Is not earnest money * and the question of its 
forfeiture can, therefore, be very properly dealt with on principles of 
justice, equity and good conscience.* 

As regards the defendant’s claim to forfeit the deposit, the law is 
that where there Is no repudiation of the contract by the purchaser, nor 
any conduct on his part amounting to repudiation, he Is entitled to a 
return of the deposit, though specific performance is refused. In the 
present case there has been no such repudiation prior to suit, and the 
claim Is based merely on his abandonment at the hearing of the claim 
to specific performance. He was at liberty to abandon it and this is not 
a case which can properly be treated as a repudiation entitling the 
defendant to forfeit the deposit. Further the right of the purchaser to 
recover his deposit springs out of breach of contract by the vendor 
(Halsbury, Vol XXV Art. 638, p 401) and on the Ending that there 
has been such a breach by the defendant, the plaintiff is clearly entitled 
Co recover his deposit. 1 2 3 4 5 6 7 

1. SingeT Manufacturing Co, v. Raja Prasad , 36 Cal 960 : 4 I. C, 418. 

2. Ockenden, v. Henly. (1858) EL BL 485. 

3. Shuttfeu’orth, v. Claws, (1910) 1 Ch. 176. 

4. Trikamfi Jovandas &l Co, v. Trustees of the Port Trust of Karachi , 
A. I. R, 1916 Sind 4 : 36 I C. 96: 10 S. L. R. 4 

5. Baliabhadas , v. Paika/i, A. I. R. 1916 Nag. 104 $ (1917) 12 N. L H 

177 : 38 L a 915. 

6. O. B. Vernon & Co, v. Firm Qopal Das~Ram Lott, A. L R. 1923 

Lmh* 363,76 I. C. 733. 

7. Karsandas Kalidos Ohio, v. ChhouUd Motichand, A. I, R. 1924 

Bom. U9 : 25 R L R. 1037 * 77 L C 275 : 46 Bom 259. 
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A party to the contract committed breach thereof, A turn which 
he paid under the contract as part purchase m:>ney and not as earnest 
money and which the other party had never claimed to appropriate 
for any loss which he had suffered in consequence of the breach cannot 
be treated as deposit liable to forfeiture on the happening of the breach. 
In the present case the vendees merely asked for time for payment for 
goods till the arrival of other goods ordered from the same vendors 
and the vendors did not treat this as vendees' repudiation of the 
contract but only asked for payment of Interest. Held,' that the 
vendees had not refused to take delivery of the goods at the proper 
time* and had not committed breach of contract. 

Under S. 73, where there is a breach of contract on the part of the 
purchaser and there Is no stipulation as to the forfeiture of the money 
paid as earnest, the seller is bound to prove special damage if he wants 
to claim such forfeiture of earnest money. * 

The defendant made a contract for sale of certain wheat to be 
delivered at a future date with the plaintiff. Hie plaintiff made a 
contract with a third person for delivery to that third person of a 
like quantity of wheat at a future date. This, in effect, was what the 
second contract amounted to, although it appears to have been framed 
in the form of a transfer by the plaintiff to the third party of the 
benefit of the plaintiff's contract with the defendant The 
defendant apparently failed to deliver the wheat to the 
plaintiff. The plaintiff was, therefore, unable to fulfil his contract with 
the third party. The plaintiff sued the defendant for the return of 
what Is called earnest money but, In effect, was a payment in advance 
for the wheat that was subsequently to be delivered Held , 9 that In 
bringing this suit it looks as if the plaintiff considered that the third 
party, with whom he made the contract for delivery of a like quantity 
of wheat, would be entitled to bring a suit against the defendant for 
failure of the defendant to supply the wheat. If this is so, the plaintiff 
Is in error. The Indian Contract Act makes no special provision for 
the recovery of earnest money. 7 he remedy is merely one for loss or 
damage caused to a person by another person who has broken the 
contract. This benefit under S. 73 U. therefore, merely a right to 
sue and cannot be transferred. As the lower Court has pointed out, 
the payment of an earnest money does not in itself create a right to 

1. Premji Midp, v. Garlick 8 Co, A L R. 1925 Sind. 254 : 90 I. C, 

573. 

2. Lochhroi Narayan, v. Damodar Das, A. L R. 1925 Nag. 109: 

81 L C. 282:20 N. L. R. 192. 

3. Pjttft Lai, v. Firm Meena MalSal Kufien Gas, A. L R 1927 All* 

6211 102LC. 766 : 25 K LJ.Bll. 
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recover the same. It merely gives the person paying the earnest money 
a chance of recovering the same as damages* In this view of the case 
the lower appellate Court was right in holding that the right to sue the 
defeiiant for damages could not be and was not transferred by the 
plaintiff to the third party* Having regard to Ss. 73,77,87,88 of the 
Contract Act there was never any privity of contract or of property 
effected between the defendant ani the third party. This being so* it 
Is clear that the defendant could not plead chat he was liable to pay 
the earnest money to the third party ani not to the plaintiff. Benjamin 
on Sale says : "A buyer who has paid money under a contract of sale 
may recover it back when the consideration on which it was paid has 
failed ; for* in that event* it is unconsclentious for the seller to retain 
it without consideration, and the money is in consequence* in the eye 
of the law, received by the seller to the use of the buyer”. Sec. 54 of 
the English Sale of Goods Act proviie* ; “Nothing in this Act shall 
affect the right of the buyer or the seller to recover money piii where 
the consideration for the payment of it has failedBut there is no 
such express provision In India. However. Walsh, J. , declines to believe 
that in India, if you pay a man a sum in advance for the performance 
of a contract at a future date which becomes impossible, so that there 
is a possible failure of consideration, he is entitled to keep your money 
In his pocket. It is against all law and conscience, and he, therefore, 
held, being unable to find anything to the contrary in the express 
provtslonsof the statute or law, that this money was money belonging 
to the plaintiff, and that he is entitled to recover it in rhis suit- Nuw, 
there b such express provision in the Indian Sale of Goods Act enacted in 
S, 6i and so the aforesaid vieu> is not nou» correct. 

A person entered into a contract for the purchase of goods and 
made a deposit by way of earnest money and then refused to purchase. 
Held/ that he is not entitled to recover the earnest money. 

When a contract to tell is rescinded, the seller must restore the 
benefits he has received under it under S. 64 if he rescinds it* that is to 
say, he must refund the earnest money. But when he rescinds it himself, 
If he has suffered any actual damage he is entitled to get compensation for 
it under S. 73 and even if he has suffered none he can be awarded a 
reasonable amount as compensation not exceeding the earnest money* 
If there is the usual agreement of forfeiture in the contract, under S. 74. 
Either sum awarded as damages can be set off against the amount of 
earnest money he has to refund.* 

1, Nadiar Chand, v. Satfifi Chandra, A- I. R. 1927 Cal. 964 : 

105 I. C 612. 

2. Bafirao , v. Sheoram, A. 1. R. 1927 Nag. 168 • 100 I. C. 860 : 

10 N. L. J.1. 
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The incidents of earnest money in an agreement of tale transaction 
have no application to a contract for tale of goods when money to 
advanced to the supplier on the understanding that the original advance 
was to be immediately adjusted or was only to be adjusted in the final 
settlement of the contract between the parties. In such cases the 
purchaser to entitled to the balance remaining with the supplier. 1 2 3 

The vendor neither alleged nor proved that the advance was earnest 
money, and it was treated merely as part payment of purchase money 
in the account books of the defendants. Held* that it was not a 
deposit in the strict sense of the word* 

The pronouncement of the Privy Council in this case* was quoted in 
this case 4 5 6 with approval as follows “Earnest money is part of the 
purchase price when the transaction goes forward : it is forfeited when 
the transaction falls through by reason of the fault or failure of the 
vendee”. 

The only point for decision was whether the sum of Rs. 5*000 was 
a parr of the purchase money or was earnest money and as such liable 
to forfeiture This sum has been loosely described in some places as 
“earnest money” but the Court has to ascertain the real intention of the 
parties. The defendant wanted to have the whole of the consideration, 
but was eventually pursuaded to take it in instalments The sum is 
described merely as an “advance” and this seems to represent the real 
intention of the parties. In these circumstances there is no good reason 
why the plaintiff should not be allowed to claim a refund of this sum.* 

17. Anticipatory breach The question of the mode of assessment 
of damages where there has been an anticipatory breach of a contract, to 
of considerable nicety# but the principle has been recognized in 
cases of high authority that the damages are to be estimated 
with reference to what would have been the position of the party 
wronged if the contract had been duly performed. 4 Reference 

1. S hrimant Kunwat Laxman Rao, v Budhu Lai, A, I- R. 1927 Nag. 

281 : 103 L C. 158. 

2. Desu Rattamma, v. Kakaraparthi Krishna Murthi, A. L R, 1928 

Mad. 326: 54 M. L. J. 40: 106 L C. 482 : 27 M. L. W. 639. 

3. Kunwat Chiranjit Singh, v. Har Swamp, A L R. 1926 P. C l. 

4. Dinanath Damodar KaU , v. Malto Mody R anchhodas 9 Co, A. L R. 

1930 Bom. 213 : 32 B. L. R. 272 :127 I. C. 324. 

5. Raghbir Das, v. Sunday Lai, A.U 1931 Uh.205: 11 Lth. 

699 : 32 P. L. R.221: 131 LC 371. 

6. RaghumuU, v. Luchmondas , ALU 1917 CaL 52 ; 38 I. G 278 ; 

20 GW, N. 708 (F. B.) 
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may In ebt* connexion be made to a familiar clan of decMont 141 
to the tame effect. 

There can be no doubt that a breach of contract may take place 
before the time fixed for performance of the contract hai arrived, where, 
the promisor has repudiated the contract. In such an event, the pcombee 
may elect to sue him for breach of the contract without waiting for the 
time fixed for performance. This principle applies where the contract 
has to be performed in Instalments ; in such cases, the question may arise, 
whether the refusalto perform any particular part of the contract amounts 
to a repudiation of the whole contract or not. Where there is such a 
breach by an unqualified and positive refusal to perform a contract, 
chough the performmce thereof is not yet due, the injured party may 
bring his action at once for recovery of damages. The damages for 
breach of a contract by renunciation thereof before performance is due 
are measured by what the Injured party would have suffered by the 
continued breach of the other party down to the time of complete 
performance, less any abatemant by reason of circumstances of which 
he ought reasonably to have availed himself. The substance of the matter 
then is that the damages are assessed, as of the date of the breach ; 
nevertheless, they are to be a compensation for the loss caused by 
depriving the plaintiff of the benefit of the contract as it was originally 
made. The doctrine of anticipatory breach is not a doctrine which 
fictitiously moves the performance ahead, to the time of the repudiation, 
and regards the repudiation as a failure to perform the contract i he 
antlctpatory breach takes effect as a premature destruction of the 
contract rather than as a failure to perform it in its terms. The damages 
caused by such a premature destruction is, to be sure, due to the 
consequent failure to secure performance ; but this is a failure to secure 
performance according to its original terms, that is, performance at the 
time and place when performance was required according to the terms 
of the agreement. Since the Injury is the destruction of the contract, 

1. Bilatirom r/uikurndas, v> Ezekiel Abraham Gubbay , A. I, R. 1917 

Cai, 721 ; 20 C W. N. 240: 23 C L, J. 62 ; 43 Cal. 305 s 

33 l.C. I. 

2. Johnstone, v. Milling, 16 Q. B, D. 460 s 55 L ). Q. B. 162. 

3. Hochster , v. De La Tour, (1853) 2 El 6t Bl 678 : 22 L- J. Q. B. 

455. 

4. Frost, v. Knight, (1872) 7 Exch. 1U ; 41 L J. Ex. 78. 

5. Brown, v. Mutter, (1872) 7 Exch. 319 : 41 L. J. Ex. 214. 

6. Cherry, v. Thompson, (1872) 7 Q. B. 573 * 41 L* J, Q. B. 243. 

7. Roper, v, Johnson, U873) 8 C. P. 167 j 42 1.1. C, P 65. 

& Roeh% v. Ho rat, I7i U. $. 1; 44 Law BcL 9S& 
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regarded at an article of property* the measure of damages Is the value 
of such property at the time of its destruction : but since the vaiueof a 
contract wilt ordinarily be determined by the benefit which its performance 
would confer, die exact measure of damages upon an anticipatory breach 
Is in the ordinary case precisely the same at it would be If the repudiation 
were not accepted as a breach and the injured party brought suit, after 
the time of performance, for non-performance at the time set. In other 
words, though the plaintiff sues at once for an anticipatory breach of the 
contract, his damages are to be assessed according to the coat of 
performance, not at the time and place of the breach but at the time and 
place set for performance. But damages should be abated by reason 
of circumstances of which the promisee should have reasonably 
availed himself. 1 

A contract was made by the plaintiff at the beginning of a cotton 
season, by which during six months or so the defendants were to 
place their mill at the plaintiff's disposal for half Its working 
time at fixed rates in order to gin cotton which he contemplated 
buying and for his part undertook to procure and to supply to them. 
The defendants repudiated the contract almost as soon as it was made. 
Plaintiff sued to recover damages for breach of contract to gin for 
him in their ginning factory raw cotton which he contemplated 
buying and when ginned, pressed and made up into bales, proposed 
to sell on the market. It was contended that the plaintiffs expected 
profit was a speculative amount and too remote; that he had little 
or no cotton to be ginned and bought none ; and that in any case 
he could get no more than the extra cost paid to the mills for ginning 
such cotton as he tendered to them. Held,® that an estimate of 
profits would be the natural way of measuring the plaintiff's loss and, 
though only an estimate, it could be correctly formed by the Court, 
the actual course of the markets being known at the date of the trial. 
Further that, as this was a case of anticipatory breach, the plaintiff 
was entitled to - measure his damages as they then stood and could 
not be required by the defendants to buy the cotton which they had 
announced in advance they would not gin for him, in order to cut 
down bis loss for their benefit to a mere difference in ginning rates. 

18 Burden of Proof According to S. 75, Contract Act, it is clear 

1. Manindta Chandra Nandi , v. A swini Kumar Ackarjya, A. I. R. 

1921 Cal. 185 : 25 C. W. N. 297: 48 Cal. 427 i 601. C. 337. 

2. Romgopoi, v, Dhanji Jadhav# Bhztia, A. L R. 1928 P. C. 200 1 

28 M. L. W. 55: 32 C. W, N. 1117: 55 M.L.J. 248: 
30 B.L.R. 1389:55 Cal 1048: 24 N. L. R. 154 : 1928 
M. W. N. 924: 111 L C 480: 55 L A. 299 ; 48 C. L J. 567 : 
11N.L J. 229. 


P—193. 
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that the person who rescind® contract is entitled to compensation 
for the damage which he has actually sustained thtough the 
non-fulfilment of the contract. Whatever the English Law on 
the subject may be it is quite clear that Ss. 73 and 75 
make it compulsory on the plainiff to show that he haa 
suffered and the extent to which he has suffered* before the Court can 
award him damages for the breach of contract. The point was 
considered and remarked in this Bombay case 1 as follows * 4 Studied 
in the light of the illustration the Indian Act does not sanction or 
permit an action for breach of contract of sale save where specific 
performance is proved to have resulted from that breach. S. 73 not 
only confines the right or relief to the party who suffers, but 
provides how this is to be measured, what it is to include and what 
to exclude and what circumstances the Court must take into account 
in estimating the loss. For the party who does not prove that he haa 
suffered It provides no relief whatever.”* 

It to specially necessary in an undefended action for unliquidated 
damages based on a breach of contract, wherein the quantum of 
damages to either wilfully or unintentionally inflated, that the 
plaintiff should be required to offer proof of all the material averments 
in hto plaintiff that to, net only the cause of action upon which he relies 
but also the actual amount of damages which he has sustained. 3 


In a lease where there is a covenant not to assign and the tenant 
assigns without leave, then clearly the landlord suffered damages, because 
he to deprived of the liability of the original lessee under the terms of 
the lease Again, if there is a covenant not to sublet and the tenant 
sublets without leave to a careless person whereby the premises are 
damaged, then clearly the landlord would be entitled to recover damages 
against the tenant for sub-lettlng without leave. But the mere fact that 
the subletting results in a r*ofit to the tenant would not cause damages 
to the landlord. Therefore, In * 'ch case, in the absence of proof that 
the landlord has suffered any damage owing to the tenant recovering 
a higher rent from the sub-tenant, he will not be entitled to damages. 4 

The market value of land to what it would fetch in the open market tf 
put upon it by a willing seller. The method of valuation to not evidence 
and to not adopted In valuation cases. 3 

1. P. R. & Co, v. B hagwanda* Chaturbkuj, 10 Bom. L. R. 1113. 

2 * Co * v * LMa Mat ' A * L 1915 AU * 295 <2 > 1 
*y i. jOv. 


3. J. B. Rati £ Co, V, c. R. Scm*n, A l R. 1917 CoL 269 (2) i 

34 L C 235 : 43 CoL 1001: 20 C. W. N. 1192. 

4. GwwhnaUsppa Gurappa, v. Maiiava Smgappa, A. L R. 1921 Bom* 

27: 63 I. C, 240 : 4$ Bom. 1197 :23 Bom. L. R. 523. 

5. Namarianikar Pranshankar, v. Rajumal BJuffwm Da*. AIR. 1911 

Sind 197.15 S. L. R. 21. 
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It may be conceded that though every breech of duty tricing out of 
t contract give* rice to tn action for damages, without proof of actual 
damage, (see the cates of Mortetts,' and Embery,)* the amount of damages 
recoverable is, as a general rule, governed by the extent of the actual 
damages sustained in consequence of the defendant** act, (see the case of 
Hiort).* In cases admitting of proof of such damage, the amount must 
be established with reasonable certainty, (sec the case of The commerce) * 
But this does nor mean that absolute certainty Is required, nor, in all 
cases, is there a necessity for direct evidence as to the amount Damages 
are not uncertain for the reason that the loss sustained is incapable of 
proof with the certainty of mathematical demonstration or is to some 
extent contingent and incapable of precise measurement. As Harlaiit 
J, observed in delivering the judgment of the Supreme Court of the 
United States in the case of Hetzei,* certainty to reasonable extent 
is necessary, and the meaning of that language is that the lots or damage 
must be so far removed from speculation or doubt as to create in the 
minds of intelligent and reasonable men the belief that It was most 
likely to follow from the breach of the contract and was a probable 
and direct result thereof. It must further be remembered that in the 
extreme case wherethe defendant has, by his own wrong, put it out of the 
plaintiff's power to prove the quantum of damage exactly* the 
presumption is against the defendant, and the burden is upon him to 
reduce the amount from the highest possible estimate. Only such 
approximation to certainty is required as would satisfy the mind 
of a prudent and impartial person. It must be remembered that in an 
action for breach of contract, where there has undoubtedly been an 
infringement of a right, nominal damages are recoverable even though 
no actual damage can be proved. 1 2 3 4 5 6 

In order that the latter part of S 73 of the Contract Act may apply, 
it has to be proved that not only the plaintiff but the defendant also 
knew when the contract was made that such loss was likely to result from 
the breach. 7 

1. Marram', v. Williams, (1830) l B. & Ad. 41 5 : 35 R* R« 329, 

2. Embery, v. Owen, (1851) 6 Exch* 353 : 86 R. R* 331. 

3. Hiort, v. L N. W. Ry. <1879 ) 4 Exch Div. 188. 

4. The Commerce, (1850) 3 W, Rob. 283. 

5. Hetzcl , v. Baltimore and O. R• Co, (1897) 169 U* S. 26. 

6. Frederick Thomas Kingsley, v. T he Secretary of State for India, 

A. L R. 1923 Cal. 49 : 36 C. L. J* 271 : 72 L C. 270. 

7. A dam Hake Petra Mohamed Wtack, v. Sakavath Hussain Akbari, 

A. L R. 1923 Mad. 103: 1922 M. W. N. 434 j 43 M L. J. 199 ; 
31 M. I* T. 40 : 70 L C. 736* 
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In t cm where there are mutual obligations on the parties. It if on die 
plaintiff to show that, on the date fixed for performance of the contract, 
he was ready and willing to perform his part of the bargain. 

There was an available market for the goods Held, 4 that the difference 
between the contract price and the market price on the date of the 
breach is the amount of the damages prim* facie payable and when the 
plaintiff claims damages on any other special basis he must prove his 
case* 

In all these cases where the performance of a contract is to be 
simultaneous and a suit is brought for damages for breach of contract, 
each party must show that he was reaiy to perform hit part of the 
contract. For example, in a suit for damages for breach of a contract 
to sell and purchase, seller must show that he was able and willing to 
perform his part of the contract and the buyer must show that he was 
ready and wilting to pay the price.* 

Section 73 makes it compulsory for the plaintiff to prove that he 
has suffered damage and the extent to which he has suffer?! before a 
Court can award him damages for breach of contract, and if he does not 
give the best evidence, every presumption should be made against him, 
but this dais not relieve the Court altogether of the duty of assessing 
the damages, as best It can, on evidence and materials actually before 
it. 4 

19. Principle enforced in the Explanation The explanation 
to the section is an equitable provision against the rigour of the 
law. The person who has been offended against by a breach 
of contract is not entitled to stand upon his strict legal rights. 
The claim for compensation not being the outcome of contractual 
obligations, the party whose contract has been broken has to 
lay the foundation for it by showing that he has acted fairly 
and justly towards the defaulter before he can claim to be 
recompensed. The principle is thus stated in Sedwlck on ^Damages: 
"If the party entitled to the benefit of a contract can protect himself from 
a loss arising from breach at a trifling expense or with reasonable 
exertions, he fails in social duty if he omits to do so". The basis of tbe 
claim for compensation must be that the plaintiff has not acted wilfully 

1. Ismail Khm. v. Hutan A U Khan, A. I. R. 1913 All. 220 : 67 1. C 
Mad. 602 : 4 U. P. L. R. 37 (A). 

2: Ramaimgam C hetUyaf f v. GokuLda* Madhavfi & Co, A* 1. R. 1926 
1021 ? 51 M. L J. 243 : 1926 M. W. N. 691: 97 L C. 871- 

3. LabhmikantKan, v. V. T. Narayanajivami Iyer, A. 1- R. 1926 Mad* 

1109 ; 1926 M. W. N. 7’0 s 97 L C, 986. 

4. A bdulali Mootabhay, v. GokuUas Lalfi, A. L R. 1927 Sind. 4 

<>7 L C. 269 ; 19 S. L* R. 41# 
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end obstinately in refusing to aval! himself of opportunities to remedy 
the Inconvenience caused to him. The reason of the rule to not that 
there is any obligation on the plaintiff to reduce the damages to any 
extent! but that he should avoid Incurring damages. It was pointed 
out In this case* that the question for consideration In such cases to what 
a prudent man not having a claim for compensation would do under 
the circumstances." 

The explanation la in accordance with these decisions." '* In this 
decision 4 Lord Heldane, L. C., observed: “The fundamental beats 
to thus compensation for pecuniary toss naturally flowing from the 
breach, but this principle to qualified by a second which imposes on e 
plaintiff the duty of taking all reasonable steps to mitigate the loss 
consequent on the breach and debars him from claiming any part of 
the damage which is due to his neglect to take auch steps’’. The law 
was laid down to the aame effect by the Judicial Committee in the case 
of Jamal.* The rule that where there is a market at the place of delivery, 
the damages are the difference between the contract price and the 
market price at the date of delivery may be regarded as an application 
of the principle embodied in the explanation that the buyer must take 
the necessary steps to minimise the damage. Where there to a market 
and the seller has no notice of any contract entered Into by the buyer 
the market price in the case of failure to deliver is the test by which to 
estimate the value of the goods independently of any circumstances 
peculiar to the buyer and so Independently of any contract made by 
him for sale of the goods. This is the rule in RtxJocanachi" approved 
by the House of Lords in Williams 7 and applied by the Judicial 
Committee under the Indian Contract Act in Jamal. * This to the rule 
in cases of non-delivery. Where there is no market for the goods at 
the place of delivery the buyer may procure a substitute st a higher 
cost if it is a reasonable and business-like thing to do and calculate to 
diminish the loss and rosy recover the difference in price as damages 
from the seller* It has not yet been decided that he is bound to do so 

1. Le Blanche, v. London & N. W. Ry- Co, (1876) 1 C. P. D. 286 : 

45 L. J. C. P. 521 : 34 L- T. 667 : 24 W. R. 808. 

2. $• T. Ran gammy Aiyar, v. S. Venkatarama Aiyar, A. I. R. 1915 

Mad. 942 : 28 L C 635 : 2 M. L. W. 342 * 17 M. L. T. 253 s 
1915 M- W. N. 246. 

3. Dunkirk Cottier? Co, v. Lever, (1878) 9 Ch D. 20 : 39 L. T. 239. 

4- British Westinghowse Electric and Manufacturing Co, v. Underground 
Electric Railways, (1912) A. C* 673 : 81 L. J. K. B. 1132. 

Jamal, v. Mootla D awood Sons & Co, A. I. R. 1915 P. C. i 5 
4) Cal. 493: 31 1. C. 949 s 43 L A.6 (P. C.) 

6. Rodocanachi, v. Miibttm, (1887) 18Q.B.D.67. 

7. Wiffioms, v. Aghu, (1914) A. C. 510: 83 L. J. K. B. 715 
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tod apparently he may refrain from doing to and rely on hit daim for 
damages. f See the observations of Lord Atkinson in this case.* 

There was a ground of appeal that the respondents had no 
authorisation from the appellants to Implement the contract* Held,* that 
apart from what is stated in the Explanation to S. 75 of the Contract Act 
it dearly shows that the implementing of contracts is recognized by that 
Act, and that it Is part of the law in the case of an unfulfilled contract. 
The law as to rhe measure of damages it summarised thus in Addison on 
Contracts, 11th Edition, page 1072 : ‘‘Generally speaking when a carrier 
fails to deliver articles of merchandise in the ordinary course, and the 
goods come to a fallen market* the difference between the marketable 
value of the goods at the time when they would have been sold if they 
would have been carried, according to the contract, and their marketable 
value at the earliest period at which they could have been brought to 
the market after the delivery to the consignee, will be the measure of 
damages recoverable 1 *. Under S. 73, Explanation of the Contract Act, 
in estimating the loss or damage arising from a breach of contract, the 
means which existed of remedying the inconvenience caused by the 
non-performance of the contract must be taken Into contract* And, 
therefore, where the plaintiff was guilty of unjustifiable conduct in not 
co-operating with the railway in tracing out the lost bale by helpin 
them to identify the same, etc, when requested by the railway, so to do, 
it was held that the last day of which the market value should be 
taken into consideration, calculation ought to be the day on which the 
plaintiff would in ordinary course have received the goods if he had 
complied with the request of tnc railway and co-o perated with them in 
tracing out the lost bale.* 

A plaintiff who sues for damages owes the duty of taking all 
reasonable steps to mitigate the loss consequent upon the breach and 
cannot claim as damages any sum which is due to his own neglect. In 
the present case the vendor had the right to resell the goods at any 
time It vendees failed to pay and take dettvery by certain date and the 
vendee made default. Held,* that the vendor was not bound to resell the 
goods immediately after the defaults but could do so within a reasonable 

1. Ismotf Soil & Sons, v. Wilson & Co, A. I. R. 1919 Mai 1053 * 41 

Mad. 709 : 23 M. L. T. 320 : 1918 M. W. N. 399 : 45 L C. 942. 

2. Erie County Natural Gas & Fuel Co, v. Carrol, (1911) A. C. 105 : 

80 L. J, P. C, 59. 

3. Lrihoak Syndicate, v. Finlay Fleming & Co, A. L R. 1923 Rang. 

84 : 11 L. B. R. 326 : 1 Bur. L. J. 219 t 77 L C* 920. 

4. Arjun Das Nati Ram Agarualla Firm, v. The Secretary of Suae. 

A. I. R. 1925 Cal 737 ; 85 L C. 786. 

5. Ha*iChani&Co,v.Gha$ho Kabushfld Kaiiha, Lid, A. L R* 1925 

Bom. 28 ; 26 B. L. R. 921 : 49 Bom. 2 : 861. C, 521. 
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time afterwards, but that in view of the persistent refusal of die vendees 
to tske the foods end the falling state of the market, the vendors were 
bound not to delay in reselling. Should the vendors make unreasonable 
delay, they can recover only damages on the ordinary basis of the 
difference between the contract rate "and the market rate at dace of 
breach. A clause in contract entitling vendor on vendee's default, to 
pay for and take delivery on due date, to resell goods at any time and 
on such conditions and terms as vendors might decide, is valid and the 
vendors can recover the full damages ascertained on that basis provided 
they act within its limits. 

Applying the rule laid down in the explanation to S. 73, Contract, In 
the present case, the appellant, by deliberately refraining from using the 
means offered him to mitigate the loss caused, had forfeited any claim 
to compensation on account of money invested in the undertaking 
which was one for the cutting of timber and converting it into sleepers, 
and estimated profits. The explanation to S. 73 is a direction as to the 
points which the Court has to consider in a suit for damages caused by 
the breach of a contract and the finding as to the amount of damage 
that should be awarded to the plaintiff is a question of fact and not at all 
a question of law. 1 

If a contracting party has suffered damage through breach of contract 
by the other contracting party, it is his duty to minimise that damage, 
and if he fails to do so when It was in his power he cannot recover In 
respect of the damage which'he could have avoided. This principle of 
English law Is recognised and enforced in the explanation to S. 73, 
Contract Act. In O. 21, R. 2 (2), Civil Procedure Code enacts that the 
judgmentdebtor himself may also certify any payment made by him to 
the decree-holder, and that the Court shall certify at the instance of the 
judgment debtor In the same way as it would certify at the instance of 
the decree-holder. It was clearly, therefore, within the power of the 
judgment-debtor to certify any payment made by him. If he had done 
so, it la clear that he would have suffered no damage. He failed to o 
so, when it was in his power, and, therefore, he puts himself out ot 
Court as regards his claim for damages. * 

Under the terms of the mortgage deed, the mortgagee was to pay 
Rs. 800 to a creditor of the mortgagor. If he failed to do so and the 
matter was taken to Court, the liability for demand of the creditor 
was to rest with the mortgagee and the mortgagor w as to have no 

1. Katfmbhoy 5hamsk$tdJm f v, Rudra Ptmap Singh, A- L R. 1932 

N*. 118:28N. L, R. 142:140 1. C. 68. 

2. Kflstot Bwc, v, Defc, A L R 1933 Alt 511:1933 A, L. J. 670: 

150 LC. 46a 
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concern with the creditor or hit debt* The mortgagee hiving {tiled to pay, 
the creditor in execution of his decree ght « house belonging 
to the mortgagor to sale, Held, 1 that upon the appellants’ 
own showing, these houses were worth about Rs. 35,000. They 
were subject to an encumbrance of Rt. 1000 only and It wu well 
within the power of the appellants to have raised the decretal amount 
and save the property from sale. The explanation seems to cast a burden 
upon the person complaining of the breach of contract to show that he 
did not possess means of remedying the Inconvenience caused by the 
non-performance of the contract. There is no evidence on the record 
to show that there was any insuperable obstacle In their way to take 
money, on the security of the houses in order to save the property from 
tale. Under the circumstances, therefore, the appellants will not be 
allowed the actual value of the houses which were sold In satisfaction 
of the decree. The only amount to which the appellants are, therefore, 
entitled is the original sum of Rs. 800 which was payable to S under the 
mortgage. The appellants are entitled to add interest to this sum at the 
rate ot 6 p. cu per annum from the date of the execution of the mortgage 
bond to the date when the property was sold. 

It is necessary to reproduce cl. 3 of the contract in its entirety, which 
k In the following terms : *'lf the buyers fail either wholly or partially to 
carryout the conditions of cl. I, the sellers shall be at liberty to retain 
the goods In their charge on the account and at the rkk of the buyers 
and the buyers agree to pay interest to the sellers at the rate of 6 per cent 
per annum up to and including the 12th calender month from date of 
arrival of the vessel in Bombay Harbour and 9 per cent per annum after 
the expiration of the said 12th calendet month until the sellers shall have 
been paid or shall have realized the entire contract price with interest and 
all charges and expenses incurred in connection therewith. The sellers 
are also authorized to resell the goods in whole or in part by public or 
private sale without any reference to the buyers and such resale or 
resales may be carried out by the sellers at such time or times after such 
failure as they shall in their uncontrolled discretion think desirable and 
the buyers agree and undertake to pay to the sellers any deficit arising 
from such Te-ssle or re-sales together with all expenses incurred in 
connection therewith, and the buyers shall not be entitled to rake any 
objection to their liability to repay the said deficit and expenses on the 
ground that the said resale or re-sales was or were carried out after an 


1. Afiya Bigam, v, Mt Mohini Bibi t A.LR. 1943 Oudh. 17:1942 
O. W, N, 664: 1942 A. W. R.C C. 339 ; 204 LC 227; 
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unreasonable lapse of time or on any other ground whatever". It wa» 
maintained that cl. 3 of the contract was not unconscionable, Illegal or 
agai n st public policy, it was a contract between two mercantile concerns 
and ft must be presumed that every clause of an agreement between 
mercantile patties is meant to be observed and is inserted for a purpose. 
In reply it was submitted that if the clause were given full effect it would 
be open to the sellers to keep the goods till they had lost all their value and 
then re-sell them in order to cause a maximum amount of loss to the 
purchasers- Therefore, cl. (3) ran contrary to the statutory provisions 
embodied in the explanation to S. 73, Contract Act, and such a provision 
was, therefore, both illegal and unconscionable. In support of this, 
reliance was placed upon this case. Held* that the aforesaid ruling 1 2 3 of the 
Bombay High Court nowhere held chat sale after an unreasonable time 
would be illegal or unconscionable. In any case, the words 'at any time* in 
this Bombay ruling could be legitimately construed as 'at any reasonable 
time'. In the present case the clause (3) gives uncontrolled discretion 
to the sellers and further states that the purchasers will not be entitled 
to raise any objection if the re-sale takes place after an unreasonable 
Upsc of time. The next case* relied upon is this. It was held in that 
case chat as in the case of a statutory right of re-sale ao in the case of a 
re-sale under a contract the seller must give notice to the buyer of hia 
intention to do so and re-sell the goods after the lapse of a reasonable 
time. The words in the indent gave the sellers power to re-sell the goods 
by a private sale when and u'here they liked after ten day's notice. 
The judgment does not contain any discussion as to whether the 
indent could be taken to mean that the sellers could resell the 
goods after a lapse of unreasonable time and still claim 
damages for breach of contract. Tnere is only one observation in the 
judgment which U to the effect that in the case of re-sale under a contract 
the seller must give notice to the buyer of his intention to do so and 
re-aell the goods after the lapse of a reasonable time. Reference was 
also made to the following cases 4 * * * * ' 11 but in none of the cases, however, 
was there a clause in the contract whose provisions were similar to the 

1. HaricHand 9 Co, v. Gosho Kabushiki Kaisha, A. 1. R. 1925 Bom* 
28 : 49 Bom. 25 : 86 I. C. 521. 

2. R alii Brothers Ltd, v. Firm Messrs Bhagwan Das Parmesbri Doss, 

A* 1. R. 1945 Lah, 35 : l. L. R. 1944 Lah. 578. 

3. Nodus Mal-Ram Das, v. B. D. Ram Samp 9 Co, A. 1* R. 1932 

Lah. 169 : 12 Lah, 692 t 135 I. C. 778. 

4* Raggumal JaggumcU, v. Ram Samp, A. L R. 1935 Lah* 593; 

16 Lah. 358 s 1591. C. 480. 

5* Coaria Spinning 9 Weaving Mills Co. v, Vatiahkdas Kallianjit 

A. L R. 1925 Bom. 547 * 94 L C. 575. 
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provisions of cl (3) of me present contract S 73, Contract Act, doss 
not Invalidate cl. (3) of the present contract. Section 73 lays down the 
general principle of Uw where there it no provision in the deed of 
contract regarding re-sale The re-sale, in such circumstances, must take 
place within a reasonabl* tine The purchasers can, however* agree to 
give uncontrolled discretion regarding the time of the re-sale to the sellers 
and they can al$> a tree that they will not raise any objection regarding a 
re-sale caking place after an unreasonable lapse of time. Such a clause 
though harsh does not appear to be unconscionable or illegal in 
mercantile contracts. There can be no question In a mercantile contract 
of one party being able to dominate the will of the other party 
or to over-reach It. In such circumstances the Court cannot relieve the 
purchaser on equitable gro mds of the effect of a harsh or onerous term 
to which he has agreed by means of a solemn written contract. 

20. Interest on damages:—To^say that interest cannot be allowed 
on damages because intir.se can itself only bz allowed os damages 
is not to advances reas >n bit c.) milcj an incorrect and almost 
meaningless assertion, * 

The pUintiffs-respondmts brought a suit agifnst the defendant- 
appellant under S. 103. cl. (15) of the OjJn Rent Act, in respect of the 
profits of the > annas share of the plaintiffs in a village. The defendant 
if the LimharJat of that village and holds a 5 annas A pies share In 
that village and there are other co>sharers. The lower Court allowed 
interest to the plaintiffs as against the defendant. Held* that the 

liability for interest as against the appellant cannot be founded either 
on S. 73 or on the provisions of the Indian Interest Act. But the 

grounds ot liability of a lumharddr to pay interest in respect of the 

profits of the shares of the other osharers in the village were 
discussed in this case. 9 There is no hesitation in following the principle 
laid down In the case. Reference was made to the rule in English 
Courts of Equity that an accounting party may under certain 

circumstances be charged with interest, It is pointed out with 
reference to the rules relating to lumbardurs that a lambardar is in 
fiduciary position with regard to hb co-sharers, and has to account 
to them. Now if the present defendant has refused to fulfil the trust 
reposed In him In virtue of his position as a lambardar, there Is no 
doubt that he is liable to pay Interest under the rule of equity mentioned 
in the aforesaid case. * 

1. Mohan Lai, v. Sir Bish tswat Dot, A. I. R. 1923 Nag. 121, 70 I. C. 
344, 

1. Aditya Prasad, v. Chheca Ui, A. 1. R. 1924 Oudh 319 : 11 O. L L 
2C6»5 L. R. Oudh 99 { 78 L G 85. * 

5. Mina Sadih Husain Khan, v. Hafc+d-Rakman, (1934) 6 O. C. 98. 
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In dill cm 1 2 3 reference vn made to the caie of Mahamaya* end 
thet rhe plaintiff, became there haJ been no tl ns fitiJ for the payment, 
not any notice given that aiy intjrest would be claimed, wu not 
entitled to the benefit of the Intereic Act- Jt was, hovicver, held 
that it was open to the i-ourt to award ddm;igd for wrongful 
detention of money even thougt the claim of the plaintiii wu 
limited to interest wuica ui etcher under the contract 

Act or under the provisions of the Interest Act.* 

The lower appellate Cojrc h»i JittH i v * 1 interest on the ground that 
there fa no stipulation for interest in the document of permanent lease 
and It does not co n* virhin z \: ti:a» of ch: ln:e: sir Act. The following 
cases 4 * 6 7 8 "* were put for reference* b it in non; of these cis*?* is Mil/ei® 
considered with reference to Courts In IniU. In this case ir is to be held 
that the High Courts in India having the powers both of a Court of Equity 
and a Court of law they could award interest Incases which are not 
provided lor by the Interest Vet. ThU case does not purport to refer 
only to cues n.K relati ig ro contract and as it his :v;vcr been suggested 
that this is a Court of cq ilcy only in cases not reUti v* to contract, it 
is impossible to say thir equitable principles should be applied In cases 
not rel itiij to co it art, a 'd noil i nat be applied in ciss of contract. 
A question of equity must apply to all cases. In the present case there 
is no doubt that the plaintltls have been kept out of their m >ney for 
a very unreasonable period and on cq ifubV.* principle* they are 

1. Khcfru MoAm PjJJjt, v. Asivini Kumar Saka, A. I. R* 1918 Cal, 

418 : 11 C. W. N. 483 : 45 t C. 667, 

2. MaAmuya Praia J # v. Ram Khelawan Sing A 15 C. L J. 634; 

IS l, C. 9U. 

3. Baiant Lai, v- Puma Chandra Banerji, A. I. R. 1926 Cal. 1117 : 

961. C. 241 

4. Govindan Nair, v. Cheral, A. I R. 1916 Mad. 498 ; 38 Mad. 464 : 

30 I. C. 432. 

5* Abdul Gaflut Rowthat, v. H amida Beevt Ammal, A. I. R. 1919 Mad. 

164: 25 M. L. T. 242 : 42 Mad. 66i : 36 M. L. J. 456: 
52 L C 505 : 1919 M. W. N. 484. 

6. Atwnaeholam CKettiar, v. Raja of Ramnad, 42 M. L. J. 74: 

15 M. L. W, 63 : 30 M. L* T. 84 : 71 I. C. 257 : 1921 M. W. N. 

873 : A. L R. 1922 Mad. 55. 

7. R aja of Piitapur, v. Ballapragada PaUamiryu, 40 ML L. ]. 18 * 

60 L C. 333 : 12 M. L. W. 567 * 1920 M. W. N. 717 i A. L R. 
1921 Mad. 76. 

8. Miller, V. Barlow, (1871) 3 P. C 733 :8 Moot. P, G (N. S.) 127, 
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entitled to tome compensation and, therefore, an interest is allowed at 
6 px. until the date of payment into Court. 

In a suit to recover money advanced cowards a contract for the 
•upply of goods on the groin! that the contract was not performed, 
if the plaintiff entitled to interest fro a the late of the advance when the 
contract did not provide for it and when no demand was made before 
suit? This was the question for reference to the Full Bench.* 
Coutta-Trotter, C.J., and Beasley, J. t decided that the plaintiff was 
clearly entitled to none up to the date of the breach because up to that 
time it was in the contemplation of both parties that the money should 
remain In the hands of the seller. For any period after that and before 
the plaintiff launched the suit it appears that he was himself to blame if 
such a period existed. By deferring the filing of his plaint he cannot 
cast an additional burden on the defendant. As for the period between 
the filing of his plaint and the determination of his suit, he is entitled 
to interest in the ordinary way and he will get it. Pamesam, J., observes 
that in all cases where there is a breach of contract on the part of the 
defendant and the plaintiff is entitled to damages for the breach, he is 
entitled to interest of any su n advanced to a refund of which he is 
entitled, besides any other item of damage to which he may be found 
also entitled and, therefore, his answer to the question referred to the 
Full Bench is in the affirmative. As to illus. (r) to sec< 73, Coutta-Trotter, 
C.J., observes as follows—“I admit the difficulty which it creates and 
1 am content for myself to say that it docs not deal with a case of sale 
of goods and that l cannot conceive that the Indian Legislature intended 
by so remote a side-wind to upset the settled principles of the English 
Common Law as to the measure of damages for breach of contract of 
•ale”. Ramesam, I., observes thus:—“Whatever doubts there may be 
on thts question In English Law it seems that the principle of the case 
of Startup* was adopted as illus. (r) of sec.73. This illustration shows 
that not only the advance for the passage to Sidney and not only the 
difference between higher freight that the plaintiff had to pay, but also 
the Interest on the advance could be recovered. It seems that where 
a defendant breaks the contract and does refund any advance paid to 
him the interest and the advance is not one of the icems of the damage 
necessarily flowing from the breach, in English Law in the case of 
real estates it may be there is no other item of damage for loss of 

1. NancKappa Koutxdan, v. Vetesseri Jaward Kamavan , A. I. R. 

1927 Mad. 47 : 97 I. C, 453 

Z Ramlmga M udaliar, v. S. R. Muthuswami Ayy at & Sons, A. I. R. 
1927 Mad. 99 : 51 M. L J. 765 : 24 M. L. W. 782 : 1926 
M. W. tt 990 s 99 L C* 609 : 50 Mad, 94 (F. B.) 

3. Startup,v.Cottaaf,(1835)2 Cr. M.&R. 165:150 I. ft 71: 
4 L )« Ex* 218 s 5 Tyr, 697* 
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bargain, but in the ctte*of other contracts in English Law, and the 
ct»e of all contract! In Indian Law, the advance money and interest on 
it were regarded as an item of damage in addition to the difference 
of price. There b no reason that Itiu*. (r) was not deliberately put 
under the Act and was a slip and that, therefore, the Court ought not 
to follow it. On the other hand, it seems to stand to common sense 
and shows that the decision in Startup* was adopted by the Indian 
Legislature. Lord Shaw in this case 7 says : "It is the duty of a Court 
of law to accept, if that can be done, the illustrations given as being of 
relevance and value in the construction of the text. The illustrations 
should in no case be rejected because they do not square with ideas 
possibly derived from another system of jurisprudence as to the law with 
which they or the sections deal’*, and Lord Atkinson in this case 3 saya: 
"I cannot ignore it even if I wish to, I am not able to avoid it by 
saying that the actual {Illustration relates to freight and not to sale of 
goods. I am not able to see any difference in principle between the 
two”. Beasley, ]., observes thus:—’“ With regar J to illus. (r) to Sec 73, 
the interest is clearly allowable if^this lllustxactlon must be taken as 
part of the statute. In the first place it Illustrates a remedy in damages 
quite contrary to the now well-settled p indples of the Common Law 
of England with regard to the measure of damages for breach of 
contract for sale of goods ; and secondly. It d>?s nit appear to be based 
upon any reported or now accept: ! d*cl$i>n either in England or in 
India ; an! furthermore it U n Jt a case of breach of contract for sale of 
goods at all. I can see no authority whatever f or that illustration except 
Startup' which is not now good law. But the question that arises of 
course bhow illustrations to sections of scat ites are to be treated. This 
question has been considered in two reported cases in the Privy 
Council, namely, Syedo! Arrifin 9 and Bil!a Mi!* but Ido not take 
either judgment to mean that under every circumstances an illustration 
must be taken as patt of the statute. All that in my view is meant b that a 
Court should not lightly disregard the illustrations merely because they 
do not seem to be in accord with generally accepted Ideas as to the 
law in other places* In the present case there is no question that the 
illustration is in direct conflict with English decisions and is entirely 
opposed to the settled principles of the English law as to the measure 

1. Startup v. Conatti. (183S) 2 Cr. M St R. 165 : 150 E. R. 7i s 

4 L, J. Ex. 218 : 5 Tyr. 697. 

2. Syedo I Afitftn, v. Yeoh Ooi GarK (1916) 2 A, G 575. 

3. Balia Mai, v. AHad Shah, A* I. R. 1918 P. C. 249 : 35 M. U J. 

614: 124 p. R. 1918:1 U. P. L. R. 25 ; 29 CLJ. 165: 
180 P. W, R. 1918:25 M L T. 55; 16 A. L. J. 905: 
23 C. W, N, 233: 48 L C* 1; 21 Bom. L IL 558 (P. CO 
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of damages in such cisei and moreover it drab with a case of a 
different nature to this. T ie C>urt is not obll^d to accept the 
illustration as stating tie iuntlm of the Legislature in a case of 
damages for breach of contra c for the sal; of gnods. and i do not fed 
myself bound by that iliimntlw t agree with the learned Chief 
Justice that this cUlm for i itereit cannot b; allowed”. 

A set up a forged Will in his favour and it was on the strength 
of that forged document that he succeeded in recovering Rs. 33,000 
odd which were due to the estate of B, by falsely alleging that he was 
his legal representative. A had the use of this money for three years. 
Held, 1 that it is not quite accurate to state that the grounds must be 
found in S. 7VllIus'n) The illustration of course is not exhaustive 
and cannot be coextensive with the provision in rhe section itself 
The view taken in the Madras High Court* is that interest can be 
allowed on equitable grounds even if th; cue does nor fall within 
the statutory enactments. The Madras High Court relied on three 
cases decided by the Privy Council which indicated that interest could 
be allowed on principles of equity, justice and good conscience Under 
S. 7-h there ca i b * no doubt that the amount of compensation 
money was pall to A utttfor the mistaken belief rhat he was the 
legal representative of B who had been entitled to the above amount. 
There was thus a legal obligation on A to repay or return the amount. 
Paragraph 3 of S. 73 speaks of an obltgulon resembling those created 
by contract, an 1 not necessarily a completed contract as is mentioned 
in illus(n) to this section. Readiug Ss. 7 1 and 73 there is no doubt 
that the obligation on A to repay or return the amount was one 
resembll ig that created by a contract. When the Land Acquisition 
Officer made the payment to him it was undoubtedly understood that 
the payment was mad i ro him as representing the estate of B, whose 
property had been acquired by Governm;nt. If that supposition was 
wrong there was an obligation on the payee to refund the amount to 
the true heir. The present suit was instituted by L, who has been 
found to be the lawful heir entitled to this amount* Therefore 
the plaintiff should be allowed compcnasation for the withholding of 
the amount from him for ail the period at 6 p c per annum. 

The difference in prices represents the full amount of compensation 
to be given under S. 73, on account of loss sustained by fall of market 
price* and decree for interest on such amount should not be given But 
plaintiff is entitled to interest on account of delay in payment of amount 

1. AnTudH Kumar t v. LflcWiroi Chand, A. L R- 1928 All 500 s 

26 A* L. J. 753 : 50 All, 818 s 115 I. C. 114. 

2. Abdul Sulfur, v. Hamidi Sibi Ammil, A. L R. 1919 Mad. 164 “• 

42 Mad* (61 1 36 M. L. 1. *56 : 25 M. L. T. 242 : 52 L C. 505 : 
(1919) M. W. N. 484. 
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due to him as low and it cm be awarded as compensation calculated 
on bails of tnte^e•t. , 

The parties to this Litigation deal in piece goods at Delhi, the 
respondents being importers from England* The appellants presented 
to the respondents as indent for 25 bales of muslins and the respondents, 
averring that they had accepted the offer, sued the appellants for the 
recovery of short proceeds on the resale of goods- Held,* that the 
weight of authority is against allowing interest on unliquidated damages, 
it is to be noticed too, that the respondents have not shown exactly 
what losses they incurred in the transaction and they may have, to 
some extent, recouped their losses Hence their prayer for Interest 
from the date of the suit until realization cannot be acceded to. 

A executed a sale-deed of certain zamindati property to B. On the 
same date A executed a deed of security in favour of B agreeing that if 
A was not found to be absolute proprietor of the property specified 
in the sale-deed, or if any defect in title was found in the property sold 
then A would be liable for all damages and costs to B. One C was 
found entitled to one-third of the property sold as successor of her 
deceased husband. Accordingly she filed a suit against A and B. B 
compromised the case by the payment of Rs. 3 000 and then brought 
a suit against A for this amount with interest. that the 

agreement states that A will be personally liable for any loss or 
damages incurred by B. The vernacular words are *' nukson wo 
hutrja”- The question is whether these words will cover interest on 
the amount which B had to pay. No precisely similar case haa 
been shown but for B, reference has been made to the following 
rulings 4 '* in which there was no contract between the parties but it 
was held that interest should be allowed although the case did not 
come under the Interest Act. In the present case In view of the 
provisions of S. 73, Contract Act. the words “ loss and damages** do 
include the interest on the sum which B had to pay* Moreover, no 
distinction is to be drawn between loss of possession of the property 
and the payment of a further sum arising from the defect of title of 


1. G. L P . Ry. Co, v. Jugul Kishore-Mukat Loll, A* L R. 1930 AIL 

132: 1930 A. L J. 297 : 121 L C. 828 : 52 AIL 238, 

2. Moti Lai M adan Lai , v. 1 Cishorl Lai 9 Brothers* A* L R. 1930 L*h. 

374 : 120 L C 482 ; 11 L* L. J. 537 : 31 P. L, R. 294. 

3. Tripathi Bithatnbhar Nath Tewari , v. Jag Prasad Rai, A. 1. R, 1933 

AU. 455 : 1933 A. U J. 963 : 146 L C, 804, 

4. Abdul Jalil Khan, v. MoJuzmmod Abdul Salem Khan , A* L R* 

1932 All. 505 ; 139 L a 158. 

5* Hamira B&, v. Zubaida Sbi, A-I.R. 1916 P. C. 46 : 36 LC.I7* 
431* A. 294 : 38 All* 581 (P. C.) 
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the vendors. n either cate B sustained a loss of capital and in 
addition B has had a low of interest B is entitled to compensation 
for both kinds of loss, the loss of capital and the loss of interest 
Accordingly a decree is allowed for simple interest at ( p, c, p. m 
which is a fair rate, and this interest will be payable from the date of 
compromise up to the date of suit, and pendente Ute and up to the date 
of payment 

21. Interest by way of damages It is difficult to assent to the 
view expressed in this Madras case. 1 It was argued that to give this 
effect to S. 73 would be to take the provisions of a general Act to 
override those of the Special Act XXXll of 18)9. This argument Is 
not correct. The scope of Act XXXU of IS19 is very different from 
that of S 73 of the Contract Act The Act of 1839 provides for the award 
of interest on debts in certain cases, and provides that if the conditions 
required by the Act are satisfied, Interest will be recoverable, quite 
irrespective of the question whether any actual loss or damage has 
been caused to the creditor, On the other hand S. 73 of the Contract 
Act provides for the award of compensation to a person to whom loss 
or damage has been caused by a breach of contract by another person. 
Compensation under S. 73 will not, theretore, be recoverable by a 
creditor from his debtor on the ground that the payment of money 
due to him has been withheld by the debtor unless he can show that 
actual loss or damage has been caused to him No doubt the law 
presumes the withholding of payment of money as carrying with it loss 
to the person to whom such money is due. the compensation for which 
lost is interest at the market rate. Such damages may, without any 
•training of language, call damage inlaw, as distinguished from damage 
In fact, or actual damage, which a person for whom payment of money 
due is withheld may sustain in certain cases as the plaintiff is found 
to have sustained In this. Thus, where A promises to pay money to 
B in order to enable B to meet the expenses of a common purpose, and 
A afterwards withholds payment, and B has to borrow money 
on interest to meet those expenses, then, if B claims not only the 
amount agreed to be paid, but also the interest on it which he had to 
pay, he would, under S, 73 of the Contract Act, be entitled to recover 
•uch interest, provided ocher conditions arc satisfied, such as that the 
Interest is not exorbitant, but is at such a rate as a reasonable man 
would agree to pay, having regard to the state of the market. Here B 
recovers what is nominally called interest but is really compensation 
for damages sustained by him. But if B had not actually to borrow any 
money, and to pay any interest, he would not in such a cate be entitled to 
recover interest, by way of damages under S. 73 of the Contract Act, 
though If the case came within the provisions of Act XXXll of 1839. 


1. Kamakmmd, v Perm Meeva Levvoi R*wtH an, 20 Mad. 481* 
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he'Wttattlfe entitled to such lateral This ii a rational and aound 
distin c ti o n ; end having regard to the finding of die lower tjppelta* 
Court, that tb* H plaintiff has charged the amount of inttteac only, *Wdh 
glfefaittf hat had to pay on tilting a loan for the purpose of paying the 
counsel's fee # the decree may be supported under S 73 of the Contract 
Act, even If the case did not come within the scope of Aer XXXII of 
1839* This view Is not in conflict with this case 1 In which interest, ao 
far as it was claimed as compensation, was claimed not at compensation 
tor any tan or damage sustained in fact, but as compensation for lots or 
damage presumable in law from non-payment of money due** 

No interest was provided for in the agreement of parties. Held,* that 
whan It was not a case of damages for breach of contract, no interest can 
be claimed under the Interest Act and according to this case 4 interest in 
such cases cannot be claimed by way of damages under S. 71, Contract 
Act 

Defendant was the agent of the plaintiff. After the determination of 
his agency and the settlement of accounts the defendant received a sum 
of money from a customer of the plaintiff in respect of a transaction 
which he had entered into on behalf of the plaintiff. The latter took 
criminal proceedings against the defendant in respect of the money but 
the proceedings were dismissed As a result of the proceedings, however, 
the money was paid into the treasury by an order of the Criminal Court* 
Subsequently the plaintiff sued the defendant for the money with interest* 
Held,* that the only grounds upon which Interest can be claimed upon 
such a sum of money when the liability for the sum is established are to 
be found, cither in S- 73, Contract Act, Ulus, (n), or In the Interest Act, 
32 of 1839. Ulus- (n) deals with express contract by one person to pay 
a sum of money to another on a day specified and provides that whatever 
lass the obligee can show by failure to pay, he can only recover interest 
from the due date upto the date of payment. That illustration clearly 
deals with breach of an express contract, and the view taken in Pollock's 
Indian Contract Act is that it does not intend to abolish the ordinary 
rule or to superaede the Act of 1889. This case clearly does not come 

1. London Chatham and Dover Railway Co, v. South Eastern Railway 
Co, (1893) L* R* App. Caa* 429 

2* Surya Narain bAukhopadhya, v. Pralap Narain Mukhopadya, (1899) 
26 CaL 955. 

3. Vasudeoa M udaUar t v. M. A. Vtlappa No dar f A. 1. R. 1918 Mad* 
2*7 : 45 L C. 401: 1917 M* W. N. 779 i6M.L W. 717 : 
22 M. L T. 512* 

4* KamaLtmmal, v. Peeru Meant Lewai Rowthen , 20 Mad* 481, 

5. Lalman, v. Chmta Maui, A. I. R. 1919 AIL 214: 41 A1L254; 
17 A. L)* 169 : 49 I* a 696. 


*•-195. 
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within th«t tllu«,.tfa>n Ac* 3Z of 1839 provides tbtt interest *b«U be 
paytble upon *11 debts or turns certain, payable at a certain time or 
otherwise, if such debts or sums be payable by virtue of some written 
Instrument, or if payable otherwise, then from the time when demand 
of payment shall have been made to writing so as such demand shall 
give notice to the debtor that interest will be claimed from the date of 
such demand until the term of payment* It Is not suggested that the 
case cornea wfthin that provision. 

A sum of money was dvie for work done. Hel l, 1 2 3 that the fact that 
there had been unlawful detention of that sum would not justify an order 
awarding interest thereon, either under the Contract Act or under the 
Interest Act Moreover, interest by way of damages is not recoverable 
for the mere detention of an ordinary debt. 

In this casc a It was held that no interest was chargeable either under 
Act XXXII of 1639 or as damages undrr S. 73 of the Contract Act on a 
ruqqa which made no m ntijn of interest and, where no notice had been 
given that interest would be charged.* 

Interest by way of canbjaUoved only unJir S, 73- In 

molt of the case* for rei:mp£i >n is rill/ it is not till an account has 
been taken that it is discovered on what date there was a surplus in the 
hand of th * mortgagee Under S. 73 the party who suffers from a 
breach of contract is entitled to compensation tor any loss of damage 
caused to him thereby. In the cam of surplus profits coming into the 
hands of the mortgagee* it cannot be said that any contract has been 
broken especially where nsc: is no express Contract : archer, damages 
can be awarded only when they are not too remote. Only those 
damages which naturally arise in the usual course of things from such 
breach can be allowed, it is not in all cases where a sum of money due 
to one party is In tv- hau ls of another that interest may be allowed by 
way of dama :*i. There is a previous view of this C ourt that interest 
could orilnaiily be allowed either on the interest Act or where there 
ia a stipulation. So in every case interest cannot be claimed simply 
because some money U d ie It ts not possible to award Interest by way 
of damages. 4 

1, Prasunrut Ghoshami, v> Oopai Lai Sink a, A< l. R, 1920 CaL 912(2) : 

31 C. L. J. 348 : 55 I. C 737. 

2, At/un Dm. v, Hakim Rai, (1912) 39 P. R. 1913: 263 P. L R. 1913 : 

20 I. C 299.30. P. W« R« 1912. 

3. RanjU Singh , v. Karim Bakshsh , A. I. R, 1922 Uh. 475 (1) t 

68 L C- 678. 

4. Ismail Hasan, v, Saivid Meh di Hasan, V L R. 1924 All. 881 * 

22 A. L. J. 833 80 I. C 63 : 5 L. R. A, Civ, 625 ; 46 All. 
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In this case* At p. 964, it it held that *\ht taw presume the 
withholding of a payment of money as carrying with It loss to the person 
to whom such money b due, the compensation for which loss b the 
Interest at the market rat;"* The person claiming such damages would 
have to shov to the Court that he had actuahy sustained damages from 
the fact that the payment of ch * (tone? has b:en withheld Such a case 
might Weil arise where on account ol non-payment to him of the money 
by the d rbror he had been oblU ;d to b srro v money. * 

Interest by way of dama jes may be allowed even outside the terms 
of S. 71 since where a person has pal l money for another under an 
indemnity, express or implied, he h enriebi to Interest because he Is not 
fully indemnified unless he is put in the same position pecuniarily as if 
he had not paid the money, as in the case of a surety hiving paid money 
for his principal or a surety claiming contribution trom a co-surety. ^ 

There is no contract in respect of which it is easier to estimate in 
terms of money under 5 73, the loss or damage caused by a breach of 
it than a contract for the payment of money. All that has to be 
ascertained is the rate of interest that the person to whom it ought to 
hav e been paid would hive got on it in the ordinary way of it had been 
paid as p*■ r terms of the contract. There is no such thing as a “Court 
rate 1 2 3 of interest. What is usually so culled is merely the maximum rate 
which the Court may order to be paid on the costs under S. 35 of the 
Civil r. 1 ode. A rate of sic per cent per an xu n may in some cases be 
the appropriate rate of interest to allow for damages, though in the 
Central Convinces the cases in which it is not too low are few, but the 
fact that it is the rate mentioned in S. 35 of the C. P. Code does not 
make it so/ 4 5 

A co-sharer, in defiance of a {.imbjfdar’f title to make collections, 
wrongfully made the collections. He Li,* that interest on hh share of 
profits should be allowed to the Jamburdur as in Upton's “Principles of 
the Law of Interest in British India", p. 9 J, it is stated : ‘‘where a man is 
made liable in equity on the ground that he has received benefit from a 
wrong committed by him, interest has always been allowed on the 
amount for which he has been found liable”. 

No time was fixed for repayment of the amount borrowed nor was 

1. SuT/tf Nararn, v, Purtah Natain , 26 Cal, 955, 

2. Ramnaiti Karmakar, v. Hiralal Shaha, A. I. R. 1926 CaL 755: 

93 I. C 647. 

3. Sheoruni Bibt, v. Couri Shankar, A, I. R. 1926 Oudh 514: 

95 L C. 175. 

4. Kishan Lai* v. Bopu, A. I. R. 1926 Nag. 363 i 94 I» C« 971* 

5. Baruddhar, v. Mala Din, A. 1* It 1927 Oudh 158 * 4 O, W* N. 

225 ; 1011. C 196. 
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there ear stipulation In the ruqqi to pay interest end the amount wee 
repetd In three ioecelmenta before any demand was made. Held,* that 
interest cannot be recovered back under S. 73 as there wee no breach 
of contract either to pay the principal or Interest A liability to pay 
lacerate cannot be implied in the mere fact of taking of the money on 
the ground of equity. 

The defendants received the plaintiff's money under a contract and 
then dishonestly refused to carry out that contract. Held, that they 
were undoubtedly liable not only to return the money but also to pay 
damages for breach of the contract, or, in other words, wrongful use of 
the plaintiff's money. It was but fair to estimate damages on the basis 
of interest at the market race 9 p. c. per dwiita for three montha, i. e., 
up to the date on which the suit was Instituted, and 6 p. c. after that till 
realisation will be quite sufficient. 

An interest cannot be allowed as damages for the supply of necessary 
good* for which special provision is made in S. 63 of the Contract 
Act * 

Whether after the expiry of the stipulated period of a mortgage, the 
contractual race of interest is to continue to run or not is to be 
determined according to the terms of each individual mortgage-deed and 
its surrounding circumstances, if any. And if the Court thinks that 
contractual rate cannot be allowed, but interest must be given by way 
of damages, It can determine what the proper race would be * Refer to 
this Privy Council case* in support of the view taken. 

An agreement which ended a Zamindir’t suit for rent provided that 
the suit should be withdrawn and that the tenants should pay all the 
arrears, even for time barrel years, and its terms further made It clear 
that the agreement constituted a new cause of action. Held,* that a 
suit, based on Che breach of ir, to recover arrears according to its term* 
can lie to a Civil Court, and there is nothing in the terms of the 
agreement which b opposed to public policy underlying the provisions 

1. Gwlob Shankar, v. Mulchand Nimi Chand, A. 1. R. 1927 All. 444; 

101 I. C. 57. 

2. Abdullah, v. Allah Diya, A. I. R. 1927 Lsh 333 : 26 P. L. R. 161: 

1001. C. 846 : 8 Uh. 310. 

3- Umrao Singh, v- Firm Bdnarft Dot-Dip Chand, A. 1. R. 1927 
Lah. 414 :101 L C 702. 

4. Hari Ram, v. Zatda, A. I. R. 1929 Lsh. 385: 108 L C. 384. 

5. Mathura Dot, v. Raja Narindra Bahadur, 19 All. 39 i 23 L A. 

138: 4 Str. 88 (P. C.) 

6. Latch ana, v. Trustee of Vasudtvaswami, Raja of Mandasa, Aik 

1929 Mad. 504 s 119 L C. 718. 



of Seaton# I99J99 and 211* Estate* Land Act, and further the 
2omfatar, is entitled to interest agreement jujd subsequent to It also 
in the forms of damages. Refer to these Calcutta decisions*'* in this 
connection. 

When a contract Is broken by one party, the other party la 
entitled to Interest on the price by way of damages. The rate of 
Interest ia reasonable in the present case, being 12 p c per annum. 3 

By a written instrument, a person made a lease of hb waste lands. 
The lease was an improvcmentdeate under which the lands were to be 
gradually brought under cultivation and until they were so brought 
under cultivation nothing was to be payable either to Government or 
to the Jenmi . The tenant agreed to pay rent at a certain race from 
the drae lands would be assessed to Government revenue. The landlord 
brought hb suit to recover arrears of rent on the baste of this lease 
and hb suit was decreed. He also claimed interest on the arrears of 
rent decreed to him. Held, 4 that in this case* the plaintiff sued to recover 
some money due to her on an oral contract together with interest. No 
agreement or usage having a right to interest was alleged and no written 
demand or notice had been given under the Interest Act. it was held that 
the plaintiff was not entitled to Interest, it was argued in that case that 
the plaintiff could claim interest under S. 73 coupled with lllus, (n). 
But it was held that to construe the section as giving a right to interest 
in those cases in which it cannot be awarded according to 
the provbions of Act 32 of 1839 would be to hold that the latter 
enactment was virtually repealed by the former. But in reality it was 
not to repealed. It was also pointed out that there was no real 
conflict between S. 73, Contract Act and Act 32 of 1839 since effect may 
well be given to S. 73 by holding that the award of interest as 
compensation contemplated by that section has reference to cases in 
which such award can be made without infringing the provisions of the 
other Act In other words, illus. (n) to S. 73, merely states that If a 
contract to pay a sum of money on a specified day is broken, nothing 

1. Ibrahim Maffick, v. Lalit Mohan Roy , A. I. R. 1924 Cal. 388: 
50 Cal. 974. 

2» R oyaxuddi Sheik, v. Kalinath M ookerjee, 33 Cal. 985 : 4 C L], 

219. 

3. Empire Engineering Co, v. Municipal Board, Bareilly , A. L R. 1929 

AIL 801:1929 A. L. J, 674: 119 L C. 853. 

4. Nanchappa Koundan, v. VaUuari lttichaihara Mannadiar, A. I. R. 

1930 Ma<L 727 * 31 M. L, W. 655: 1930 M. W. N. 438 j 
53 Mad. 549 : 59 M. L h 358 * 127 L C. 630. 

5. KmmlammaL v. Beam Macro Let mat Rowdier, 20 Mad. 481 * 

7M.L. J. 263. 
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except interest up to the date of payment can be claimed ai damage* 
provided auch Interest can be claimed under the interest Act or any 
. other rule of law. 

The vendees completed their part of the contract by depositing the 
price in the manner agreed upon, but the vendors were unable to put 
the vendees in possession of the area soli because it was found that a 
part of |r was the property, not of the vendors but of others- After 
making several ineffectual demands to be put in possession of the land 
purchased, the vendees instituted a suit praying for refund of the price 
together with interest by way of damages, field 1 that interest byway 
of damages can be allowed for breach of the contract even though the 
formalities required by the Interest Act have not been complied With 
as the Interest Act has no application to such cases. The assessment 
of the damages at an amount equivalent to interest at one per cent for 
the period during which the vendees were deprived of their property 
seems to be reasonable. 

It 1$ clear, that in respect of claims coming within the scope of the 
Interest Act (32 of 1839) interest can be awarded if the conditions 
therein prescribed are satisfied, and there is no need to prove actual, 
loss or damages. The Court is enabled to award inters it in such cases 
on the strength of this statutory provision In the category of cases 
Specified in the Act, no interear on be awarded, if the requirements 

laid down in the Act are not complied with. Otherwise, it would 

be an Infringement of the provisions of this Act. What about claims 
not coining within the scop: of the Act Itself? Claims for damages 

on account of breach of contract are J:alt with by S 73, Contract 

Act, and a number of illustrations ate given. For the purpose of 
the preamt cavr, illustrations (n* and (r) are rel.-vant As held in 
this ciis.:* this later enactment cannot be taken to have impliedly 
repealed the Interest Act. The following observations at p *183 
of :0 Mad is important: ‘*ln fact, there is no real conflict between 
the two, since effect may well be given to S. 73, by holding that 
the award of interest, as compensation contemplated by that section, 
has reference to cases in which such award can be made without 
infringing the provisions of the ocher Act.* The claim dealt with 
appears to be on: coming within the scope of the Interest Act, and 
no interest can b: awarded, as the requirements of that Act have 
not been fulfilled. The decision in fCurn alum mat* has been followed 
In a scries of later decisions of this High Court. The question is, 
whether in respect of claims not covered by the Interest Act, the 

1. Municipal Committee , Uujranwata, v. Ptabhu Dial, A. J. R. 193} 

Lah 556: l 4 6 I. C. 154. 

2. Kamaiammal, v. Pesm Meera Lrwoi Rowtker, 20 Mid. 401; 

7 M. L J. 263. 



s, fo l wetmm wt WAf Of DAUAim 1 ISS 

Court out award interest by way of damages, under 3. 7I» Contract 
Act, t« component of the compensation to be fixed for the loss 
caused to the plaintiff by reason of the breach of a contract S. 73, 
being declaratory of the English Common law as to damages, this 
section cannot be deemed to abrogate the rule of Common law in 
the award of damages- Under the Common law, which is now well 
settled In England, intercat cannot *e awarded as damages for the 
mere wrongful detention of money. It may bi taken to mean this, 
that where it is shown that the non-paymmt of money doe is itself 
the breach of contract, and nothing else is proved to make out the 
claim for compensation for such breach, no interest can be awarded 
in addition to the recovery of the money withheld. But if adequate 
proof is given, that by reason of the breach of contract, special loss 
or damage was sustained by the plaintiff, for which the mere payment 
of the amount due under the contract would not bean adequate 
conpensation, but the prooer measure of damages awardable, should 
include a reasonable rate of interest also, on account of the loss proved 
to have been sustained. Therefore, the Court can award interest 
as part of the damages* cither under Ulus, in) or iilus (r), S 73. If 
the awarding of interest is deemed to be given a remote damage, then 
such a relief will not be given under S 73. But if the Court should 
find that »n the special circumstances of a case, adequate compensation 
for the loss caused by the breach of contract, should Include a certain 
rate of interest as its component, and the claim is not one coming 
under the category of cases specified in the Interest Act. effect may 
be given to iLlus. (n) or lllus (r), S. 73, without infringing the rule 
of Common law of the Interest Act The observations in this Calcutta 
case 1 at pp 964-96 S bring out this aspect clearly. Therefore, on 
such special proof of loss or dim ige, interest can be awarded as a 
component part of compensation, payable for the breach of contract, 
when the claim is one outside the category of claims mentioned In 
the Interest Act. In the present case, it can be stated that the claim 
is not one coming within the purview of the Interest Act, because the 
mortgage deed provided that the mortgagee shall pay annually 

a certain sum towards the psisheush and the land cess due upon 
the portion mortgaged. The mortgagee defaulted in making these 
payments for two years, so that the mortgagor was himself compelled 
to pay them. Moreover, no proof of special loss or damage as 
required by S. 73, for awarding interest as damages is adduced. 
Therefore, no interest prior to suit is awardable. 

1. Sutaj Saroyan Mukhapadhaya* v. Pratap Sarain Mukhapadhya, 

26 Cal 955. 

2* Palahari Mutant Rafa Ram Doss Bavaji, v. Gajapathi Krishna 
Chandra Deo Gam, A* L R. 1933 Mad, 729 : 1933 M. W, N. 
496 t 38 hi LW. 420 1145 LC. 721 >65 M* L. J. 620, 
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It H deer that the law in India is, unless the matter can be brought 
withtn the Interest Act or within the proviso, there is no wtrtmtf 
under S. 75, Contract Act, for awarding interest for the mere detention 
of money after the date hat arrived upon which it ahould have been 
paid. If It were otherwise It would involve in ita turn the proposition 
that a breach of contract to pay money was an exception to the rule 
and that in claiming damages for breach of contract, damages had to be 
proved, 1 2 3 

interest cannot be given merely because money due 
has been withheld at has been laid down In these cases."'* In 
die present case no demand appear* to have been made by the 
purchaser of the car, and he did not bring his suit until nearly three 
years after the car had been seized from him. At the same time the 
present case is one in which interest can be awarded by way of damages 
under S. 73, Contract Act. There can be no doubt that he is entitled 
to damages from the appellant, and in such cases where damages can 
be claimed, interest can usually also be allowed under S. 73, unless 
there is any other measure of compensation, such as the difference 
between the purchase price at the time of the contract and the purchase 
price at the time of the breach. In a case like the present there is no 
other method of granting compensation except interest, unless damages 
were awarded for the loss suffered by the purchaser of the car on 
account of the car being takan from him, i. e , damages could have been 
assessed on the balls of a profit which he might have made from the 
car, had it remained with him. Damages, however, have not been 
claimed on this basis in the present case, nor Is there any evidence on 
record by which such damages could be assessed. It is, however, clear 
that some compensation should be allowed, and, as there is no other 
way of assessing such compensation, the only way left is to award 
interest. 1c can be pointed out that even in a case, as, for example, 
the case of Anrudh fCumar 4 5 not strictly speaking of contract, but one 
resembling contract, interest was allowed.* 


1. J. H. Pottinjon, v. Btodhya Debt, A. I. R. 1933 Pat. 196 : 12 Pit. 

216:14 P. LT. 149: 146 I. C- 56. 

2. P. P. Dto, v, Natayan, A. 1. R. 1929 Nag. 170: 116 L C, 669 1 

25 N. L. R. 81. 

3. L HL Pdtdn$on, v. Bindhyo Debi, A. 1. R. 1933 Pat, 196 : 146 I. C. 

56 : 12 Pat 216. 

4b Anrudk Kumar, y, Lachhmt Chon d, A. L R. 1928 All. 500 : 
115 I. C 114.50 AH 818. 

5, Novntofcu, v. Monchorso, A I. R. 1934 Nag. 78 : 148 L G 822 1 
30 N. L R. 213. 
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In the present esse the Interest ft mlly In the nature of damages for 
detention of the debt In the esse of Cook 1 Lord Cairns refers to the 
welt known principle that sry claim in the nature of a claim for interest 
after the day vp to wMth intemt was stipulated for. would be a data 
redly, not for a stipulated sum ard Interest, but for dam ges, and 
then It would be for the tribunal before which that claim was issertd 
to consider the position of the claimant and the sum which properly 
and under all circumstances should be swarded for dam sees. No 
doubt pvma loot the rate of interest stipulated for up to the time 
certain might be taken, and generally would be taken, as the measure 
of interest but that would not be conclusive. It would be for the 
tribunal to look st all the circumstances of the case, and to decide 
whst was the proper nm to be aw arded by w ay of damages. And 
this Is what was said by I ord V orris in the Privy Council case.* But 
the Patna High Court* serins to be opposed to this decision 1 of the 
Judicial Committee and is also contrary to the view which has been 
taken consistently In this Court in the following cases 4 '* which have 
no conflict with the Frivy C ouncil case • The next point taken Is that 
Interest /><ndcn«e life should not be allowed There Is no authority for 
this proposition. On the other hand, there is authority 7 for the 
proposition that for the period between the ft!log of the plaint and the 
determIratlon of the suit the plaintiffs are entitled to interest.* 

As observed in Jamal,* S, 73 is merely declaratory of the common 
law as to damages, and it has been held by the House of lords 10 that 

1. Cook, v. Fouler , (1874) 7 H. L. C. 27 : 43 L. J. Ch. 855. 

2. Lala Ghajmal D«, v. Brijbliukhan U\ U895) 17 AIL 5ll : 22 L A. 

199 t 6 Sar. 624 (P. C.) 

3. Pattinsan, v. Bindhya Oebi, A. I. R. 1933 Pat. 196 1 146 I. C. 56: 

12 Pat. 216. 

4. Mohamaya, v. Ramkhelawan, (1912) 15 1. C. 911. 

5. Kshetva Mohan, v. Asutini Kumai, A. L R. 1919 Cal. 448 : 45 L C. 

667. 

6. Kalyan Das . v. Makhbul Ahmad, A. I. R. 1918 P. C. 53 : 46 I. C. 

548 :40 Alt 497 IP. C.) 

7. Kandappa Mudaliar, v. Mathura# jmi Ayy u, A. L R. 1927 Mad, 99 : 

99 L C. 639 • 50 Mad. 94 (F. B.) 

8. Bengal Nagpur Ry. Co, Ltd, v. Raft anji Ram#, A, 1. R. 1935 Cal. 

347 : 62 Cat 175 : 63 C. L. J* 424 ; 156 L C. 645. 

9. Jamal, v. Mosiia Dawooi, Sons 9 Co. A, l. R. 1915 P. C. 48; 

31 L C.949 : 43 L A. 6; 43 Cat 493: 8 L, B, R. 343 (P. C) 

10. London, Chatham 9 Jam Ry, Co, v. South Easum Ry, Co, (1893) 

A. C 429; 63 L J. Ch.93, 

F*—196 
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interest cannot be allowed at common law by way of damages for 
wrongful detention of debt. 1 

In disputing the award of interest at all on the more general ground 
that in this case interest had been awarded by way of damages and 
that interest cannot b ‘ allowed by way of damages for wrongful 
detention of debt, the appellant's case was on a former basis! for there 
is authority of the Privy Council 1 to this effect : “Illustration in) to 
S. 73, Contract Act, does not confer upon a creditor a right to recover 
interest upon a debt which is due to him when he is not entitled to 
such interest under any provision of law S. 73 merely declares the 
Common law as to damages”.* 

Ordinarily no interest is allowed on the amount of damages arising 
out of breach of contract It w*s contended that interest ought to be 
awarded in the present case in view of the provisions ot els. (2) and (3) 
of the contract. The clauses of the contract which relate to Interest 
would have become applicable if the sellers had exercised their option 
to retain the goods for a period of i l months or longer and had sued 
the defendant firm fot the entire price of the goods. If a re-sa’e takes 
place, it is only the provisions in the concluding portion of cl. (15 of the 
contract that are applicable and those provisions do not authorise the 
plaintiffs to demand any interest from the defendants on the amount of 
loss sustained by them by breach of contract. Reference may be made 
to B. hi. Ry Co, Ltd 1 where it was held that interest may be allowed if 
there is an agreement for payment of Interest at a fixed rate or is payable 
by usage of trade having the force of law or under the provisions of any 
substantive law entitling the plaintiff to recover the interest In the 
present case there Is neither usage nor any contract express or implied 
to Justify the award of interest on the loss sustained by breach of contract. 
Moreover, the unreasonable delay In rhe sale of goods disentitles them to 
the grant of interest from the date of the Institution of the suit till the 
date of realisation.* 

22 Application of illustration (A) 'The basis for the calculation 

of the damages sustained by the plaintiff on account of the breach of 

1* Bengal Nagpur Ry. Co, v R uttanji Ramji, »73 L C. 15 :19 P. L. T. 

125 : 47 M. L. W. 281: 1918 O. L.R. Ii9 : 1938 A. L- J. 169: 

1938 All. L. R. 167 : 1938 A W. R 32: 1938 O. W. N. 261; 

1938 1 M. L J. 640:65 I. A. 66: 1938 P. W, N. 360: 

67 C. L. J. 153: 4 B. R. 374: 1938 M. W. N. 646: 

I. L. R. 1938-2 Cal. 72 : 42 C. W. N. 985 : 32 S L, R. 3741 

4C B L R. 746. : A. I. R. 1938 P. C. 67. 

2. District Local Board, Nawabshah, v. Bulchand Chandtram, A. L R. 

1942 Sind. 165 I. L R. 1942 Kar. 346 : 204 I. C. 136, 

3. SaUi Brothers Lid, v F inn Messrs. Bhagwan Das Parmeshri Dm$, 

A. I. R. 1945 Lah. 35 : l L R. 1944 Uh. 578. 




5. 7 % 1 


AmiCATlON or imWTKATION (n). 


1557 


warranty of quality committed by the defendant! is the difference 
between the value of the goods as supplied and the market value of the 
goods of the guaranteed quality on the date of breach and not the special 
damages which the plaintiffs might have incurred through the breach 
committed by them of their own contract made with a third person in 
respect of unascertained goods before the date of the contract with the 
defendants and of which contract no notice had b:en given to the 
defendants Illustration (M ) to $. 73, Contract Act, is not applicable as on 
the facts mentioned In that illustration the sale was of unascertained 
goods as in this case. The contract between A ani P in that illustration 
was made on the same occasion as that between B and C and the 
damages were to be apparently calculated on the very same basis as 
between A and D as they were to be as between Bani O. Illustration 
(A) to S. 73 is what exactly applies to In this case. 1 

23. Application of Illustration (C) : It is contended on behalf of 
the plaintiff chat the contract not having been put an end to until 17th 
May 1915. the market rate prevailing on that date should have been taken 
int.» consideration in assessing chi dim TM* contention seems robe 
correct. Ordinarily damages are to be calculated at the market rate 
prevailing on the date on which a breach of contract was committed. In 
this case it is admitted that no time was fixed for delivery. Therefore, the 
contract subsisted until it was terminated by the plaintiffs giving notice 
to the defendant that they would not accept delivery after 17th May 
191 \ This case comes with! i th,- p trvi • v of III istratlon (C.J to S 73, 
Contract Act. In this case no custom of trade was clearly asserted 
and proved on the question of delivery. On the contrary the plaintiffs 
st ue neat was that the defendant fro n ci n * t > time promised to deliver 
the goods and this statement stsod nn contra dieted. Therefore, the 
contract must be deemed to have subsisted till s7th Miv, 1915 when 
the plaintiffs by notice pat an end to it. The dimages should, therefore, 
have been calculated on the difference between the rate prevailing in 
the market on chat dace and the contract rate." 

2k Application of Illustration (N) .—It was contended for the 
flpbindtf that the law on toe point has been otherwise, since the passing 
of the Contract Act and seed >n 73 of the Act coupled with illustration 
(n) annexed cheteto, was relied on. No doubt, the section applies to, 
and includes cases of, breach of contract to pay money But to construe 
the section as giving a right to interest even In those cates, in which 
it could not be awarded according to the provisions of Act XXXII of 

1. C. W. Sfmson, v. Koka fagurtnuihu Row Naiiu, A. I. R. t9l4 

Mad. 633 i 1 M. L. W. 268 : 23 1. C. 949. 

2. Gauri Doit B Usdeo, v. Nanik Ram Chauthmal , A. I* R. 1917 All* 

433 : 35 L G. 233 14 A. L J. 597. 
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1839, would be to holl that the Utter enactment was virtually repealed 
by (he former* Now this is totally opposed to the maxim generalia 
ipeciakbus non Aeronaut, to tv: presmc case, Act XXXU of 1833 fa 
not one of the enactments speciisd in the schedule to the Contract 
Act aa repeated, and there are no express word# in section 73 indicating 
an intent! *n to rescind the earlier Act, In fact, there is no real conflict 
between the two, since effect may well bs given to 8. 73, by holding 
that the award of interest, as compensation c jntcmpUted by that section, 
bss reference to cases in which such award can be made without 
infringing the provisions of the other Act. Still less can that Act be 
held to be In any way affected by the illustration (n> relied on ; inasmuch 
as an illustration has not the same operation as the sections which 
really form the enactment as has been so held in the cases of Nanak 
Ram' and Koylas/i.* Even were It otherwise, it Is obvious that the 
framers of the illustration were not considering under what conditions 
and limitations interest should be awardable in cases of breach of 
contract to pay money. They meant only to point out that, if In 
consequence at a bretch of that kind, a man finds himself unable to pay 
his debts and is mine l; he cannot recover compensation for loss of that 
remote character; and the allusion to inter st was made to show that that 
was the only legally recoverable compensation for the breach a 

The Illustration (n», S. 7', docs not deal with the right of a creditor 
to recover Interesr from his debtor on a loan advanced to the latter by 
the former. It only shows that if any pers »n breaks his contract to pay 
to another person a sum of money o \ a specified date, ani in consequence 
of that breach the latter is tiruble to pay his detns and is ruined, the 
former is not liable to make good to the Utter anything except the 
principal sum which he promis'd t > piy. together with interest up to 
the date of payment. He is not liable to pay damages of remote 
character. The illustration does not confer upon a creditor a right to 
recover interest upon a debt which U due to hln, when he is not 
entitled to such Interest under any provision of toe law. Nor can an 
illustration have the effect of modifying the language of the section which 
alone forms the enactment.* 

1. Nan ik R im, v. Mchm Lai. I All. 487. 

2* Koylash Chunder Cthose, v. Sonatun Chung B araoie, 7 Cal. 132, 

3, Kamalammal, v. Petra Metro Lewal Rowthen . (1897) 20 Mad. 

481 : 7 M. I.. I 263. 

4. Ben git Nagpur Ry. Co, v. Riiftan/i R *mji, 173 I. C. 15 s 19 P. L, T. 

125 : 47 M. I, W. 281: 1938 O. ! . R. U9. 1938 A* L ). 

169 : 1938 All. L. R. 16?: *9 l 8 A. W. R. 52 : 19*8 O W. N: 

261 i 1938-» M. L. J 640 65 L A 66 . 1938 P. W. N. 360. 

67 C. L. L 1S3 4 R R 374: 1938 M. W. N 646: 

l L. R. 1938*2 Cal 72; 42 C. W. N. 985 s 32 S. L. R. 
374 :*40 B.LL 746: A. L R. 1938 P. C* 67* 
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There k nothing in S. 73, Contract Act, thtt will entitle the pUintiff 
from recovering interne, thereby obviously meaning that It can be 
•*trded under S'73, Contract Act, a proposition which had already 
been negatived in these cates 1 * z ani has now been set at rest by the Privy 
Council decision 9 and so the Court wiU have now to adhere to the 
said Privy Council view, 41 

21, Limitation :—The contract for the supply of several lots of 
goods was an entire and not an instalment contract, Held/ that 
limitation in respect ol all Iocs would run from the date when the last 
lot was due to arrive. The same view was held previously in this case* that 
a contract for the sale of certain goods ‘November lot 3 grace 6J days 1 * 
was an indivisible one and that the due dace did noe arrive until the last 
shipment under the contract reached Kirachi 

74*—*[When a contract has been broken, if a sum is 
named in the contract as the amount to be 

Compcnwtion for breach pa^ ca $e D f such breach, Or if 

penalty stipulated for. t«e contract contains any other 
stipulation by way of penalty, the party 

complaining of the breach is enciclei, whither or not actual 
damage or loss is proved to have been caused thereby, to 

receive from the party who has broken the concract reasonable 
compensation not exceeding the amount so named or, as the 
case may be, the penalty stipulated for. 

A stipulation for increased interest from the date of 

, default may be a stipulation by way of 

[Explanation. penalty. 

1. Nanuiia'nnuii, v. Pcciu M jeia L-ettUi Rjulnen, 2.) Mad. 48 1 : 
7 M. L J. 263. 

2# Nachappa tioundei, v. hiicHaifuira M.maiJiur, A. I. R. 1930 Mad. 
727 ; )27 1. C. 630 : 53 Mad. 54'; 54 M. L. J. 353. 

3. Bengal Nagpur Railway Co, Lid, v. Ruttan/i Kamji, A. 1. R. 1938 

P. C. 67 : 173 1. C. 15 : 1 L. R. (1938; 2 Cal. 72 : 32 S. L. R. 

374 :65 LA. 66 : 19 P. L. T. 125 : 47 M. L. W. 281 : 1938 

O. L. R. 119: 1938 A. L. J. i69: 1938 All. L. R. 167 j 1938 

A. W. R. 52 : 1938 0. W. N- 261 : 1938-1 M. L J. 640: 1938 

P. W. N. 360 : 67 C. L. |. 153: 4 B. R. 374 .* 198 M. W. N, 
646 : 42 C. W. N. 9e>5. 

4. Raminetdi Rayalamma, v. Site Muthan/i Butchiramayya Cant. 

A. 1. R. 1942 Mad. 429 : 1942-1 M. L. J 250 
5- A mba Prasad-' iop: Nath, v. )wala Dat-Ramkanwar. A. !• R. 1927 
Lah. 92 : 8 L L. J. 101 : 2? P. L. R. 239 : 94 l C. 629. 

6. Phut Chand'Fauh Chand, v. Chhoie LaUAmba Prasad, A. I. R. 
192$ Lah. 513 : 7 L L.). 360: 26 P L R. 523 : 90 L C. 654. 
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MOTION 74 * 


( ck. vr. 


When any person enters into any bail-bond recognizance 

or other instrument of the same nature, or 
Exception. under the provisions of any law, 

or under the orders of the * [Central Government] 
or of any “[Provincial Government], gives any bond 
for the performance of any public duty or act in which 
the public are interested, he shall be liable, upon breach of 
the condition of any such instrument, to pay the whole 
sum mentioned therein. 


A person who enters into a contract with Government 
Explanation. does not necessarily thereby undertake any 
public duty, or promise to do an act in 
which the public arc interested. 


Illustrations 


{%) A Chirac!* with ll to pay KK Rs. 1,000 if he fails to pay B Rs, 300 on a given 
tiny. A fail* to pay 14 Hi. 500 00 that day. B i* entitled to recover from A such 
compensation, mu catccdmg Rs, 1 as the Court considers reasonable. 

0 » A contracts with B that, if A practises ai a surgeon within Calcutta, he will pay 
B Ha. 3*000. A practise* as a surgeon in Calcutta B i* entitled to such compensation, 
not exceeding R*. 3,000, as the f"Uft considers reasonable. 

(c> A give* a recognisance binding him in a penalty of K*. 300 to appear in Court on 
a certain day. Me forfeit* hi* recognizance. He is liable to pay the whole penalty. 

*[(dl A give* B a iiond for the repay mem of R*. 1,000 with interest at 11 per cent at 
the end months, with a stipulation that in one of default, interest shall he payable 

at the istt of 73 per cent from the date of default. This in a stipulation by way of 
penalty, and B is only entitled to recover from A such compensation a* the Court 
consider* reasonable | 

♦|(c) A, who owe* money to 0, a money-lender, undertakes to repay him by delivering 
to him 10 jnaurwl* of grain on a certain date, and stipulates that, in the event of hi* not 
delivering the stipulated amount by the stipulated date, he shall be liable to deliver 10 
maunda. This is a stipulation by way of penalty and B is only entitled to reasonable 
compensation In case of breach.) 

*j(f) A undertakes to repay B a loan of Rs. 1,000 by five equal monthly instalments 
with a at {pula 1 -ion that in default of payment of any instalment, the whole shall become 
due. This ttipulation i* not by way of penalty, and the contract may be enforced 
according to it* terms ] 

*J(g) A borrow* Ha. too from B and give* him a bond for R*. aoo payable by five 
yearly instalments of IU 4?, with a stipulation that, in default of payment of any 
instalment, the whole shall become due. This is a ttipulation by way of penalty.} 

Nw# »These paragraph* were luhsti uted for the urn paragraph of S. 74, by S. 4 
t^the Indian C ontract Act Amendment Act, 1*9$ (VI of 1*49). 

•These words were substituted for the words ** Government of India *' by the 
Government of India (Adaptation of tadiao Laws) Ordet, 19*7- 

a These words were substituted for the words '* Local Government”, ibid, 
•IBhtstcadoa* (d), (c), (f) and (g) were inserted bv S. 4 (a) of the Ind ian Contract Act 

hm endmeni Act, 1*99 (VI of H99). 



Synopsis. 


1. Scope. 

2* Meaning of the word 
* penalty. " 

3* What it a *• penalty clau»e ” 
or a “ penal claus e'7 

4. The principle of the law of 
penalty. 

5. A stipulation by way 

of penalty. 

6. A stipulation not by way of 
penalty. 

7. High rate of interest as a 

penalty. 

8. Lease In the nature of penalty. 

9. Rrfuced rate of interest on 
punctual payment as penalty. 

10. Forfeiture of earnest money 

In the nature of penalty. 

11. Compound interest as 
penalty. 

12. Compound interest as 

reasonable compensation. 


13* Application of reasonable 
compensation. 

14. ** Reasonable compensation 
not exceeding the amount so 

named* 1 . 

15. M A stipulation for increased 
interest from the date of 

default”. 

16. Effect of stipulation for 
increased interest from the 
date of bond. 

17. Meaning of the words 
“MoofvuddHi duigunawad* 
bhavaii'*. 

18. Burden of proof 

19. Power of Court. 

20. Assessment of damages. 

21. Hire Purchase Contract. 

22. Exception. 

23. Limitation. 


1. Scope The contract to pay interest at 10 per cent per mensem, 
if the principal sum of Rs. 400 were not paid on the due date of the 
promissory note, is not in the nature of a penalty. It is true that this 
rate of interest is in the promissory note called a “defaulting rate” ; 
but, notwithstanding this expression being used, the contract is in fact 
merely that if the sum of Rs. 400 be not paid on a certain day, Ic shall 
from that day bear interest at 10 per cent per mensem, or, in other words, 
at 120 per cent per annum. In such a provision, there is nothing In the 
nature of a penalty more than there is In a provision, that the promissory 
note shall bear interest from the day of its date The case seems to 
differ wholly from that class of cases in which a certain sum Is agreed to 
be paid on a breach of contract, and, therefore, S. 74 does not 
•pply.* 

The material portion of the bond runs thus “We have borrowed 
Rs. 400, and a further sum of Rs. 350, which we have agreed to pay in 
advance as interest for ten years on the said sum of Rs. 400. We agree 
to repay the whole of the said sums without interest by annual 


1. ModkMash, v. Hunt, (1677) 2 CaL 202 i l Ind. Jur. 513. 
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instalments of Rs. 75“ The first instalment of R*. 75 not having been 
paid when due, the plaintiff* brought the preeent suit on the bend 
claiming R» 75h, and asking for the sale of the mortgaged property. 
Held that the law in S. 74 applies to this case, and that the appellant 
is only entitled to reasonable compensation on account of the breads 
of contract, and not to the entire sum of Rs 150 mentioned In the bond, 
which was by way of interest on the money advanced for a term of ten 
years which has not expired, and that he wilt receive reasonable 
com pe nsation in interest at the rate at which it was calculated in the 
bond up to date of payment. 

By clause 8 of the agreement the defendant bound himself to pay 
to the Company by way of liquidated damages the sum of £ 250 steeling, 
if he should cease to be in thi service of the plaintiffs by voluntarily 
quiting or discharging himself from sich service without the consent 
of the Company at any time during the fifth year of such service ; and 
further bound himself to pay by way of liquidated damage* the sum of 
£ 20 sterling per month, for every month of the said term of three 
year* then remaining unexpired, in the event of his so ceasing to be in 
the Company's service at any time during the sixth or seventh years of 
the term of service under the said agreement Held,* that the case 
clearly falls within S. 74, the effect of which was to do away with the 
distinction between liquidated damages and a penalty, and to leave it to 
the Court In all cases in which a sum is named in the contract as the 
amount to be paid, to award against the party who has broken the 
contract reasonable compensation not exceeding the aum named. It Is 
clear that the Court might have awarded the full sum stipulated without 
any proof of damages or loss. 

The stipulation ia, “1 cannot pay Rs. 1,000 now, so I will pay it 
within two months and fifteen days. If I do not pay it within that period, 
l will pay the amount with Interest from the date of the bond at the 
fate of 2 annas per rupee per month". Held,* that this stipulation does 
not fall under S.74. No aum Is named here as the amount to be paid by 
the defendant in case of a breach, it simply stipulates that if the money 
is not paid within two months and fifteen days, the borrower agreesto pay 
the amount borrowed with interest at the rate of 2 annas per rupee 
per month. It, therefore, falls within S. 2 of Act XXVIII of 
1855. 

The question for determination was thus stated In the referring order 
to the Full Bench "This appeal in its tingle and somewhat clumsy plea 

U Kmj Behan Lai, v, Gulab Singh, 4 A. W. N. (1884), 105. 

2. BroAmdpuuo Tea Co, Ltd, v. E- Search, (18851 11 Cat 545. 

3. Asian Bibi, v. Asgar A k Otmdluui, (1886) 13 Cal. 200. 
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raises the question whether a portion of the contract between the partita 
is liable to be treated at a promise under given circumstances to pay 
damages for the breach of contract, or whether the parties did stipulate 
or intended to stipulate that certain charges by way of interest should be 
contractual interest, and as such not liable to be assessed by a Court as 
damages. This question was discussed by a Pull Bench 1 of the Calcutta 
High Court and by a Full Bench 9 of the Bombay High Court* The point 
was also considered by this Court. 21 The material portion of mortgage 
bond ran thus :—‘T shall pay interest of the principal money-Rs 2,000 at 
the rate of Re t per cent per mensem every year ; that 1 shall pay the 
principal sum within 10 years ; that should l fail to pay any amount of 
interests in any year, it shall be added to the principal ; that in case of 
default in payment of Interest every year, the aforesaid rate of interest 
shall be disregarded and interest shall be charged on the entire principal 
and interest at the rate of Rs. l-S-per cent per mensem from the date of 
the execution of this document; that if I fail to pay on due date the 
entire principal sum, together with interest and compound interest which 
may then be due, the mortgaged share shall be foreclosed in favour of the 
mortgagees. That when 1 offer to pay Rs. 1,000 and interest In a lump 
sum within the fixed term, the mortgagees should take the same, but 1 
have no power to pay the entire money within the stipulated term ; 
that i shall get the mortgaged shar^ redeemed from mortgage on payment 
of the entire principal and interest after the expiry of the fixed term 1 '. 
Held. 4 that no payment of principal or interest had been mode. The 
plaintiffs claimed to have interest allowed at the rate of Rs t-3-0 per 
cent per mensem from the date of the mortgage. It appears that S. 74 
relates only to those cases in which a specific sum is named In a 
contract as the sum to be paid orn a breach of the whole contract or on 
a breach of a particular and specified condition or conditions contained 
in a contract, and cannot possibly apply to a contract such as the present 
one in which no specific sum is named in that respect, and the contract is to 
make periodic yearly payments of Interest at the rate of Re l per centum per 
mensem, and that, if a default is made, the rate of interest shall be 14 Pet 
centum per mensem from the date of the contract. The illustrations toS. 74 
suggest that the section was not intended to apply to a case in which 
Interest should be payable periodically, and the wording of the section 

1. Kola Chand Koyal, v. Shife C hunder Roy, 19 Cab 392 (F. B.) 

2. Umar Khan Muhammad Khan Dtshmukh , v. Sale Khan, 17 Bom* 

106 . 

3* Banuwi Das, v. Muhammad MasJtiat, 9 AIL 690. 

4. Banks Behavi, v. Sundar Lot, 15 AlL 232 s 13 A. W. N- (1893), 
130 (F B.) 
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precludes its application to pay case of alternative rates erf Interest. In 
conclusion! the agreement as to a higher race at interest in this case is ah 
agreement to he p;rfor n<? 1 aii fro n t:ie pert,»rma ice of which no case 
has been pte-iisd or proved to entitle the defendants to relief. 

The stipjhrion between the parties was that the Inter ne would be 
payable at the end of the year, and that in default of payment of such 
interest at the rare of Ks. M per cent per men*'n; the mortgagor should 
hove to pay compound interest at rise increased rate of Rs 3-2 per cent 
per mensem ; and rhar in default ot payment of interest at the end of each 
year the creditor would b* entitled to sue for the irveresr a' the increased 
rate. So that v although no sum was named in the mortgage itself as 
would be payable upon a breach of the covenant on the p srr of the 
mortgagor, s ill the am vmt which the morgue* would be entitled to 
recover from the mortgagor in the event or default of payment of interest 
at the end of each year was *it once ascertainable and in this view of the 
matter the provision under corniT-rarion falls within the scope of S 74; 
and there U no possibility of diviling mis provision into two parts, one 
of the parts bdng appliobl.; to the pri icipi! an 1 the ocher p irt to the 
It • ter vat 1 he whole provision was one entire provision in the nature of 
a penalty which the inorrgig >r incurred in the event of default on his 
part to pay the stipulated interest at the end of each year ; rind though in 
regard to compound interest there is but one rare ■ Rs <-2-) mentioned, 
it is a rate higher than that at wnich Inrerest was payable, it there was 
no breach of thr covenant, and in this sense may well be regard’d as a 
penalty. Upon these grounds the mortgagee is not entitled to enforce 
the penal provision in the mortgage bond as regards the higher rate of 
interest I he question wherher the mortgagee has a right to compound 
interest at the hither rate of interest of Rs is not free from difficulty 
bur having regard to the Full Bench case' the pluintifl is nor entitled to 
this higher rate of interest, being in rhe nature of a penalty within the 
meaning of S 74 ot the Contract Act** 

The parries in this case are adults, they made their own bargain, and 
as regards interest, the contract runs in these terms 1 On account of 
interest of the said sum of money, you shall take the profits of the said 
lands, and i will pay Rs. 2d per annum as the balance of interest from 
year to year by getting the said amount endorsed on the back of this 
document, and if 1 fail to do so, then at the end of the year the said 
amount of interest shall be added to the principal; and for the total 
amount whatever it will be 1 will pay up to the date of repayment 
interest at the rate of i anna per rupee per mensem” Held* that the 

l Kola Chand Koyal, v. Sfub Chunder Roy 9 19 Cal. 392 (R B.) 

2. Bald Nath Das , v. Shamanand Das , (1894) 22 Cal. 143. 

3* Deno Nath South, v. Nibatan Chandra Chuckerbutty, (1899) 27 Cal 
42H4C.W. N. 122. 
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decision of the question depends, in effect, upon the construction of the 
document* and upon ascertaining what the parties realty intended by It 
and so, upon the considerations of them, it appears that the provisions 
cannot be regarded as a penalty. Th$ btrgh 1 imy have been a stringent 
one, but the parties made it, ani thry were consent to nonk* it, and 
the language only shows thic in certain events, and under certain 
circumstances, a certain amount of interest wa* to be paid. Uni r$s this 
is to be regarded as a penalty—a view whlc i Is ni4irtved~thi$ is not a 
“lum named in the contract as the amount to be pail in case of such 
breach 1 2 ' andS 74 does not apply. 

Reliance was placed on this case 1 There Is a passage at page MO 
of 2^ * al. where it Is remark'd that whether a sttpuhtion for increased 
interest in a bond is a penal p y or not Is a q les ion of fart rather than oi 
law. That Is true, but th it case is dilfercnr from the present, for there 
is no increase in the rate or interest here, and n> cise has been r bed on 
which in any way supports the two contentions p it forwarJ. namely, that 
interest at 75 p. c. Is In itself a penalty, or thar compound interest 
accruing at that rate annually is in bself a pm thy Nor is there 
anything in the faers to show that these srl^ilaMons. hard though they 
are, constitut'd a p?nal r y ; otherwise simple inreresr at a high rate or 
compound interest at the «ame rare must always r>e a penalty The case 
is governed by S 74 and there is nothing therein which would justify 
admitting the soundness of these contentions** 

The written contract contained various stipulations as to the proper 
performance of the contract and the sum of Rs 150 deposited with the 
Company for the due fulfilment of the contract should be liable to be 
forfeited for the benefit of the Company, if the contractor failed to 
make punctual delivery in accordance with the terms of the contract. 
The contractor having failed to supply duly, the Company cancelled 
the contract and forfeited the sum of Rs. 3'0 deposited with them* 
Held,* that neither S 74 nor the expositions of law in decisions of English 
or Indian which were referred to in the argumenr, as to promises to pay 
specified sums in case of breach of contract are rcaRy in point, for the 
rule as to penalties dealt with them h is been uniformly held* not to 
be applicable to cases of forfeiture for the breach o( srip ilariont even 
where some of them are but trifling while others arc not such. In these 
cases the bargain of the parties is cirrted o it except when the forfeiture 
is relieved against on terms which the Court imposes to meet the 

1. Pcndhan Bhukhan La!, v, Narjfng Dyal , 26 Cal. 300. 

2. Ptasag, v. SHyam 1 al (IW) II Cal. ”8. 

3 Mane m Patter, v. The Madras Ra tw n Co, (1905) 29 Mad. i 18 : 
16M L. I V7. 

4* Walks, v* Smith* L It 21 Ch. D. 243 (258). 
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Justice erf the case where the circumstances warrant the grant of Such 
equitable relief. In other words, the rule governing the class of cases 
under consideration is that, where the instrument refers to a sum 
deposited as security for performance, the forfeiture will not be interfered 
with, if reasonable, in amount. (Sedgwick on 'Damages’, VII edition* 
Vot. I. section 414, p. 593). It was apparently with reference to this 
principle of reasonableneas that Kelly, C. B., and Hawkins,)., in the 
case of Cooper* upheld the forfeiture of a deposit by a season 
ticket-holder for his failure to iellv.-r up th: ticket on the very day next 
after Its expiry. Unless, therefore, the forfeiture of the depostt in the 
present case be found to be unreasonable, it must be treated as valid. 
With reference to this aspect of the question no argument founded upon 
on the facts of the case were put forward and having regard to all the 
circumstances of the transaction there is no ground whatsoever for 
Saying that It is otherwise than perfectly reasonable. As to this cate,* 
the attention of the learned judges who decided the case was not drawn 
to the inapplicability of the presumptions and doctrines as to penalties 
therein relied on to cases of forfeiture of deposits, and their decision if 
ft proceeds solely on those doctrines cannot, as inconsisruif with the 
well established view of the law on the point, be followed j., r 

The plaintiffs, who are the lessees gave a sub-lease of certain 
properties to the defendant for ten years. On the allegation that a 
default was made by the defendant In carrying out the stipulations 
contained in the lease deed, the plaintiffs cancelled the lease and 
entered into possession of the properties. Held,* that as pointed out 
In this case* the applicability of S. 74 cannot arise in cases where a 
precautionary provision is made for the due performance of the contract. 
That section would only apply to terms which are intended to provide 
a certain sum of money by way of damages to the party whose contract 
has been broken. This Court is bound by the Full Bench decision* 
which holds that If there is an express contract which stipulates that 
on breach of ft the amount deposited shall be forfeited - that contract 
must be given effect to, without reference to S. 74 of the Contract Act 

1- Cooper, v. London Brighton & South Coast Ry. Co, L. R. 4 Ex. 
D. 88. 

2. Srinivasa, v. Rothoniabapathi, 16 Mad. 474. 

3. B- G. On, v. VA. PE. RI. MU. Chitha Chtnna Yegappa Chttty, 

A. I. R. 1916 Mad. 584 : 29 I. C. 318 : 17 M. L. T. 229: 1915 
M. W. N. 249. 

4. Mention Pattar.'v. Madras Railway Co, 29 Mid. 118. 

5. Natesa Aiyur, v. Appovw Paiayachi, 19 L C. 462. 
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Moreover* this ewe cannot be distinguished from Nuteta Aim 1 cm 
the ground that the contract therein considered wai one for the sale 
of lend* ft cannot be Mid that the principle enunciated in that case 
has no application to contracts of lease 

A Suit by a Hindu widow for the recovery oi possession of certain 
immoveable properties was compromised, whereby the defendants 
agreed to pay to the widow Rs. 14 every year on a particular date 
and tn case of failure to deposit the same in Court wkhin IS day 
of the specified date and that in default, the widow could reeove 
possession of a poition of the suit properties in execution of the decre 
in the suit A decree followed in terms of the compromise. Held,* 
that the widow appellant contended that the doctrine of relief against 
the enforcement of e penal clause is inapplicable in the case of contracts 
ocher than those between landlord and tenant. This is negatived 
by the following authorities.*"* 

It is argued that this case does not come within S. 74, inasmuch 
as the stipulation in default of payment of the amount borrowed 
under the promissory note was to convey certain immoveable property 
and not to pay a sum of money and that section contemplates (hat 
the penalty should be in the shape of a sum of money or increased 
rate of interest or something of that nature. That apparently was 
the law under the old Contract Act, but the language has been 
changed. What the Court has now got is that the penalty may be 
either in the shape of a specified sum of money or any other stipulation 
intended by the parties to be penalty for breach of the contract. The 
language of S. 74, of this present Contract Act, is wide enough, 
therefore, to cover this case. Nor is there any good reason why the 
penalty should be held to be limited to money. * 

The bond provides for payment of interest and compound 
Interest at the rate of 24 p< c. per annum with yearly rests. 
The bond does not stipulate for the payment of increased 
rate from the date of default In payment, nor does it in any way 
vary the rate of interest on account of such default. S. 74, hat 


1. N ateta Aiyar, v. Appavu, 19 I. C. 462. 

2. Ramajanam Jogammo, v. Enamandra fUmalabhnl, A. I. R. 1916 

Mad. 774 (J) s 301. C. 248 » 2 M. L. W. 635- 

3. Bheema VenJuUatamana, v. Bommini Qwrappa, A. L R. 1916 Mad 

1006 * 28 M. L. J. 488 : 2 M. L. W. 537 * 28 L C. 970. 

4. Ana Sheikh KiohidJn, v. VaJivalagiamambia ROd, A. I. R. 1914 

Mad. 18: 22 I. C. 37. 

5. Raja of Rommad, v. Sdtachami Tevar, A. L R. 1917 Mad. 405 : 

34 L C 500 : 4 M. L W. 173 : (1916) 2 M. W. N. 247. 
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tfacrcfore v oo application to the aforesaid stipulation for Interest in 
the present case. 1 

Section 74 was enacted ia 189?, but under the law as it stood in 
1897 a stipulation in a mortgage bond providing for increased interest 
in case of a breach was not regarded as penal if it referred to future 
interest only and was not retrospective. 9 

The very common mistake made by the Courts below all through 
this cate is in thinking that S. 74 only speaks of agreements that 
are unreasonable but it speaks of all agreements in which the damages 
to be paid for breach of contract are stated as a certain sum of money 
or are ortherwise specified. The eff;ct of such a stipulation is that 
the damages awarded c tartar exceed the su n of money or other matter 
Specified, but, on the other hand, cin exceed the actual damage or losi 
proved. S. 74 Includes even an agreement to go on paying interest after 
the date for payment at the same rate as before, but it has no practical 
effect if that Interest is no more than reasonable compensation for 
the failure to pay on the dace fixed 8 

The suit wa« one for the return of bridal gifts made to a woman 
and her parents, where the promise of marriage had been broken. Such 
a suit is ex *mpted from the cognizance of a Small Cause Court, vide 
S. <g), Sch. 2, Provincial Small Cause Courts Act. See this case- 4 
The gifts were also an incident of the marriage, and a question of 
Buddhist law is involved in this case Vide the Full Bench case 4 in 
this connection. Such a provision like many others in the Dhammathats 
(as wu (aid by HeaU, ] , in Ma Hnun® a case which deals with divorce 
at caprice) is archaic an i obsolete, and no longer ought to be followed, 
in such cases, even If the parent, as here, had promised to return 
double the value, the Courts should apply S 74, Contract Act and 
grant reasonable compensation, and not the penalty stipulated for. 5 

1. Kamla i'ratad, v. Ram Chandra Fraud Narain Singh, A. I. R. 

NW Pat. m i 51 1. C. 496 : IV19 P H. C. C. 365 : 4 P. L J. 

565. 

2. Fhukur Tafesvar Putt, v. 1 akhan Prasad Singh, A. I. R. 1923 Pat. 

231 2 Pat. 296 ; 4 P. L T. 127 : 1 Pat. L R. 59 : 1923 P. H. 

C. C. 88 .■ 83 l C. 290. 

3. Jujtannatk, v Vishnu. A. I, R. 1>26 Nag. 473 : 96 I. C. 382. 

4. Ngu La, v. Nga Than, 141 C. 837- 

5. Maung Gale, v. Ma Hla Xin, A. 1. R 1922 L. B. 6: 65 L C. 411 * 

II LB R. 99 (F B) 

6. Ma Hmon, v. Maung Tin Kauk, A. I. R. 1924 Rang. 182 1 
79 I. C. 705 : 1 Rang. 722. 

Maung Law Phyu, v Ma Bau>, A. I. R. 1933 Rang. 198 (1) t 
11 Rang. 143 s 1461G 724. 
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Two questions have been referred to the Full Bench end they hire 
been formulated as follow** fl) D>«s S 74, Contract Act, apply to a 
compromise decree and whether it is open to a Court executing such 
decree to go behind it son co*<ic;rfera with a stipulation by way of 
penalty contained in the compromise ? (2) If S. 7* does apply, can rhe 
principle underlying that sectia » b? extenidtoa d ecree patte.1 on a 
compromise containing a stipulation by way of penalty I Ht } d< 1 that 
S, 74 applies In terms to a contract, but. in the case of a compromise 
decree, what is there before the Court but a contract pure and simple t 
S. 74, Contract Act, does not say that the relief to be granted under 
it is confined to a suit Therefore. In executing the compromise decree* 
there to nothing In S 74 which prevents a Court from applying that 
section to the case before it On principle considered and on the 
strength of the majority of deciJcJ cases S 7t does apply to the case of 
the compromise decree. In entertaining a plea that one of the terms 
of the compromise contains a penal clause, the Court executing the 
decree does not really go behind the decree, but it finds out, as it to 
entitled to find out, on payment of what amount the decree should 
be discharged The answer to the first question should be given in the 
affirmative and question 2 does not arise- King, agreed. Niamatullah, 
J, f also agreed and added that a Court executing a decree can rclieye 
against the penal provision contained in the compromise. 

If there to an agreement to pay a sum of money by a particular date, 
with a condition that if the money is not paid on that date a larger sum 
•hall be paid, that condition is in the nature of penalty against which 
a Court of equity can grant relief and award to the party seeking pay¬ 
ment only such damages as he has suffered by the non-performance of 
the contract. But, if on the other hand, there to an agreement to pay 
a particular sum followed by a condition allowing to the debtor a 
concession, for example, the payment of a lesser sum* or payment by 
Instalments, by a particular date or dates, then the party seeking to take 
advantage of that concession must carry out strictly the conditions on 
which It was granted, and there to no power in the Court to relieve 
him from the obligation of so doing. In the present case the matter 
for determination to whether the contract is for the payment of the 
smaller sum of Rs. 27,000 by a particular date with a condition that if 
not so paid the larger sum of Rs 36,000 is to be payable under the 
decrees, or whether the contract to for payment of the larger sum 
with a concession enabling a smaller sum to be paid in s particular 
way in full satisfaction. The contract to of the Utter class, and the law 


1. MohWdln, v. Mi. Ka$hmiro 8ibi t A, L R- 1933 All* 252 ; 1933 
A. L» J. 132 ; 142 l> C* 419.55 AIL 334. 
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tabling Co penalties, and S. 74, Contract Act, have no appBcadon*. 
Tide ruling was relied on later to a Patna case.* 

Refer to an English case 1 In which the facts were very simi la r 
Than the Chief justice remarked ; “ The tenancy under the agreement 
expired at Midsummer, 1876. Immediately after that time, the platad# 
waa a tret paw ft; but the landlord waa not obliged to treat him aa 
each, but might make proposals to him, to renew the relation of 
landlord and tenant between them This he did, and the plaintiff did 
not aay. * I will go out directly'. His silence on the subject la 
tantamount to his saving. * I will continue in on the terms of your 
proposal “• In this case* in somewhat analogous circumstances die 
Bench of the Chief Court held that where enhanced rate of rent is 
proposed by a landlord, and the tenant continues to occupy the lease* 
hold property without any protest as to the proposed enhancement of 
rent, the Utter should be deemed to have accepted the proposal; but 
when the tenant protests against such enhancement and the landlord 
doe* not talc • ejectment proceedings, he is not entitled to claim rent at 
the enhanced tate. It wilt be observed in the present case that the 
landlord did propose enhanced rent at a stated rate and the defendant 
did not protest but announced his intention of vacating by a particular 
date which, however, he did not do. It seems that the decision of the 
trial Court which appears to be baaed on S 74, Contract Act, is wrong 
for the reason given, viz., that the defendant did not break a contract, 
and hb liability, therefore, is not one for damages for breach of contract 
that has to be assessed by the Court in spite of the fact that a sum hat 
been named by the injured patty No provision of any Indian law haabeen 
relied on that covers the entire circumstances of the case and, therefore, 
it is better to follow the English decision which is based on the Common 
Law of England. The defendant may have been technically trespasser, 
but hb position really was different from that of a trespasser who has 
no contract with the landlord. The tenancy was, so to speak, in a 
state of suspended animation, and the landlord in such circumstances 
was not in a position to know exactly what hb rights and ltahtlj ri— 
were. When the tenant refused to vacate and remained in possession 
he must be held to have a greed by implication to hold over and to 
have accepted the proposal to pay rent at the enhanced rate proposed 
by the landlord in hb notice, and, therefore, the rent at enhanced rate 

1. Burforii Shapurji iheth, v. Madhaulal Jumgbhai, A. I. R. 1934 

Bom. 370 : 36 B. L. R. 79S : 38 Bom- 610 t 152 I. C. 575. 

2. Khttra Swain, v. Padmanabha Singh Deo, A. L R. 1943 Pat. 403 : 

9 Cut. L. T. 61: 10 B. R. 322 : 211 I. C. 41. 

X Roberts, v. Hayward, (1828) 3 Car. & P. 432. 

4. Mohammad N'oor, v. Ashhj Be*. A. !. R. 1933 Oudh 465 • 

10 O. W. N. 1000 :14S L C. 647 : 9 Luck. 112- 
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MT lx allowed. It has not been proved in the present case that there 
Is any usage by which interaK to allowed for unm of rent, end (etui 
bean pointed out tbit the receipts on the record show thst in the past 
no Interest had been paid or demanded for arrears of rent. The trial 
Court was, therefore, justified in refusing Interest. 1 

In the plaint, k is alleged that by the suit contract defendant 1 
agreed to pay Rs. 80,003 to the plaintiffs and to demolish the structure* 
and buddings erected upon the site of the Victoria Engine Works and 
to remove the demolished and other materials, which then became hla 
property, the contract to be completed by 23th March 1440. A further 
sum of Rs. 10,000, at security deposit, was payable with the tender 
which was to be forfeited, and ail materials lying, erected or stored on 
the premises at the time of breach to be confiscated by the plaintiffs 
and to become their absolute property in the event of non-compliance 
by defendant ! of the Conditions of the Contract. A further term of the 
contract provided that the ownership of all materials and structures 
should be vested In the plaintiffs ao long as they were lying at the site 
and would only become defendant t’a property after removal Held,* 
that in support of the contention that the sum of Rs. tO,000 ta a 
penalty, and under S. 74 the plaintiffs can recover only reasonable 
compensation for this breach by defendant l to complete the demolition 
and removal, three decisions of the Judicial Committee were relied on. In 
the first one, 1 there was a contract for the sale of a tarai in Peshawar, 
which provided that the party retracting from the contract should pay 
Rl. 10,000 as damages The purchasers were held to be In default and 
the sellers sought to recover this sum. In the judgment at p. 951 of 
53 C. W. N., the Ptivy Council said : “ The effect of the Indian Contract 
Act, S. 74. to to disentitle the plaintiffs to recover simplicites the sum of 
Rs. 10,000 whether as penalty or liquidated damages The plaintiffs 
must prove the damages they have suffered." The evidence was that 
Ra. !0,000 w«s the loss which was treated as the sum to which the 
plaintiffs were entitled, subject to setting off a sum of Ra. 500, earnest 
money In the case of Kilmer 4 payment of the purchase price was to 
be by insta lments in a contract for the sale of land. Upon default of any 

1. Modem Mohan Gorg, v. Bohr a Ram Lol, A. I. R. 1934 All 115 ; 

1934 A. L. I. 421 : 4 A- W. R. J566 : 153 L C 432. 

2. W. /. Younie, v. Tulnram Jatikitam, A. I. R. 1942 Cal. 382 : 

46a W.N. 522s 201 LG 525. 

3. Bhoi Ponno Singh, v. Arjwn Singh Bhajan Singh, A. I. R, {929 

P. C. 179:117 l. C. 485 : 33C. W. N. 949. 

4. Kilmer, v. British Columbia Orchard Lands Ltd, (1913) 1913 A. C. 

319 < 82 L. ). P. C. 77: 108 L T, 306 1 57 S. J. 338 : 29 T. L. R, 
319. 
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iMttlnent the agreement wu , to be null end void m& 
aU payment* made wen to be forfeited to the vendoe. 
It was pointed out that thfa provi»ion became more and more 
fevere as the agreement approached completion and the money 
liable to confiication becam * larger. The defaulting purchaser was 
relieved from what was i» id to be a pe* ally, i* both these cases no sum 
was payable as earnest m>*ney or as security or guarantee tor performance 
of the contract In the first caa-, the sum of Rs f 0,0k0 was payable at 
damages for the breach, a d i i the t iond case the instalment payments 
towards the purchas • pri, b -umc forfeitable. In the case of Banku* 
by *1. G of a contract the nspor.de f t w as to accept the title to some 
propert/ upon vw ap, ellant making rut a markrtaok title thereto* and 
if the purchas - was n t tompL ted within on month thereof the interest 
upon the part of the principal money secured b a mortgage and further 
charges should cease c > run aui t ic respondent s u»uivi be deemed to be 
the owner o: the property, s ib) ct to the charges and mortgage in cl A 
of the contract, as well as to all e.\bu r,* e icu.iura ».cs. I'he appellant 
did in t make out a markctablv title and coi.ld not, therefore, enforce 
the provisions in cl. U. t,. t 7 C.W N it was observed that 
even i< he had not been in dtlauit and the provision in cl. G might be 
regard I as ru* in the*nat ,r ” •'* ^ trim* -uaaellant had not made 

o it ,my iois in to ts^* based on S. 74, Contract Act;id us security 
depositor earnest >r a/* the defendant did not break a con contract, 
which was to be torfef not ° ne ^ OT damages for breach of connce. In 
the case of Howe.* £50d Court in *P ite of the fact that a sumt of the 
purchase money. The purV Provision of any Indian law bncract date 
and the vendors soli to g c circumstances of the case and* tU for specific 
performance, which was rc ^ision which is based on the*s deposit. It 
was held that the deposic.P*? ^ave been technically guarantee, waa 
forfeited and should not & fr oni that °f * trespanwerved :‘ It (the 
deposit) Is not merely a part pr e tenancy was t4l *g| SO an earnest to bind 
the bargain*'. This decision ^e landlqyfjo with approval and applied 
by the Judicial Committee. 1 Iry^ v cate 4 ^ Was held that neither 

S. 7 4 , Contract Act, nor the pri % * a fes of law laid down in decisions 
dealing with promises to pay specified sum upon a breach of contract 


1. Banku Behari Dhur, v h C. Galstaun, ALR, 1912 P. C, 339 x 

69 L C 163; 27 aW. N. 77. 

2. Howe* v. Smith , (188V 27 Ch. D. 89: 53 L ], Ch. 1055: 

50 L. T. 573 : 32 W. R* 802 : 48 ]. P. 773. 

3. Mayion, v. Clouet, (1924) 1924 A. C. 980: 93 L J, P. Q 237 : 

131 L. T. 645 s 40 T L. R. 678. 

4. Manian Palter, v. Madtos Railway Co, 29 Mad. 118 .16 hL L. J. 

37. 
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apply to cases of forfeiture of deposits for breach of stipulations evw when 
tome of them are but trifling while others are not* and the forfeiture 
of a turn deposited as security for performance will not be interfered 
with, if reasonable in amount. This decision was referred to with 
approval by a Division Bench of this Court 4 In which Re. 20 was paid 
upon the ms king of a hire purchase agreement for a sewing machine, for 
which monthly instalments of Rs S were piyable until Rs 145 had been 
paid, when the deposit of Rs 20 would be credited to the hirer and the 
machine would become his property- The contract provided that if the 
hiring was terminated by the hirer and/or the machine returned to the 
owner, the hirer should not be entitled to the credit or return of any 
money paid by him. The hirer defaulted. !.a r er, the machine was 
returned ro the owners* It was held rh it the owners were entitled to 
forfeit the deposit of Rs 20 the am vmt not being unreasonable The 
Full Bench case of Mate*** foil vve i rh" decision in Mmin Puffe*. 1 The 
three decisions of the Judicial Committee mentioned above do not cover 
the pre*en r case. In none of them was a d*’p isir made to secure or 
guarantee the performance of a cowricr In all rhr other cases to which 
reference has been male, pv-ncuhirly in Howe* which the Judicial 
Commirree referred ro wirh approval in Muvson. 6 it was held that a 
deposit In the nar »r - o* a c larast-*. 1 for performance of a contract is 
forfeitable upsn default mid:* by the iervxbor, and in the Indian cates 
the forfeiture wi* held to be justified, it the amount was reasonable or 
not reasonable. In this veiw of the mitrer, these cases are in point 
and cover the pres-nt case The sum of r *s 10.PPQ was expressly agreed 
to be a payment as i security dvnosir It was bv way of guarantee and to 
•how the earnestn-*ss of defendant to complete his part of the contract. 
The Price payable unirr the agrec*m *nt was Rs. ft 0,000 and the 
subject-matter of th • contract was c insid rrable. Substantial buildings 
and structures upon a large site were to be demolished and the materials 
removed. The original time for completion was six months, later 
extended to eight months, indicating the extent of the subject-matter. 
Rs. 10, 000 in all the circumstances w is not an unreasonable S im a* 
security by way of guarantee for due performance by defendant I nor that 

1- Snger Manufacturing Or v. Rain Prjsid, 36 Gal 963 t 4 I C. 418. 

2* N atesa Aiyer, v Appivu Padayachl, A. I. R. 1915 Mad. 896: 

19 L O 462 : 38 Mad. 178 : 24 M. L, l 488 (F. B J 

3, Martian Patter, v. Madras Railway Co, 29 Mad. 1181 16 M. L. J. 

37, 

4, Howe v* Smith, (1834) 27 Ch. D 89 i 53 L. J. Ch, 1055 : 50 L T- 

573. 32 W. R. 802 s 48 /. R 77\ 

5, Masson, v. Clouet, (1924) 1924 A G 980 193 L.J.P. G 237* 

131L T. 645:40T. U R. 676. 
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the right to confiscate umaond material* make* th« pm htam 
unreasonable, k to, therefore, held that the provision* of S. 74, Contract 
Act, do not apply, and the plaintiff are entitled to recover from defendant 
t the turn of Rs.10,000 which had it been depoaited u the conoaet 
required, the plaintiff* would have been entitled to forfeit for defendant 
!*• failure to complete the contract within time. 

There to no reaaon why S. 74, Contract Act, should not apply to 
a content decree at to any other contract. There to nothing In the 
provisions of S. 74 to limit its application to any particular form c i 
contract, and a consent decree does not become lees a contract between 
the parties because It is Impressed with the seal of the Court. The 
decree which embodies the compromise does not make the com promise 
any the less the contract of the parties. The question then is as to 
whether a Court In execution can grant relief against a penal clauat 
assuming that S. 74 to as much applicsble to a compromise at to any 
other contract. There is no reason why, in order to obtain relief, a party 
should be forced to ■ civil suit. The validity of the decree is not 
denied; what is sought is the interpretation of the decree In one of ita 
terms or conditions. If it was expressly provided in the compromise 
that its provisions are subject to S. 74, ContractAct, it could not be 
argued with any force thet an executing Court could not Interpret the 
decree in the light of S. 74, and the fact that express provision is not 
made to this effect matters not, because it must be taken that by necessary 
Implication, this is the case ; it must be taken that when this compromise 
was made. Its terms being of such a nature as to attract the provisions 
of S. 74, the parties contracted subject to these statutory provision*. 
The bulk of judical authority 1 ' 3 appears to favour the view that the 
executing Court cangrantreliefagainstapensl provision in a compromise 
decree. Reliance was placed on this esse 4 in which the leading English 
case 4 was referred in the judgment. References may also be made to 
the following cases/' 4 But reading the decree of the present 


1 . 


2 . 


3. 


4. 


5. 

6 . 


7. 
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Mohiuddin, v. Kaihmiro Bibs, A. I. R. 1933 All 252 : M2 I. C. 

419 : 55 All. 314: 1933 A. L. J. 132 (F. B.) 

S. R. Jaya Rao, v. Venkatanarayana Chetty, A. I. R. 1925 Mad. 
264 : 80 I. C. 925. 

Surcndra Noth, v. Secy, of State, A. 1. R. 1920 Cal. 716 s 57 I. C. 
643 : 24 C. W. N. 545. 


Dayamm Gidumai. v $yed Nabibux, A. 1. R. 1929 Sind. 98 : 
1161. C. 577 : 23 S. L. R. 375. 


Thomson, v. Hudson, (1869) 38 L. J, Ch. 431 : 4 H. L 1. 

Export* Burden; In re Neil, (1881) 16 Ch. D. 675 : 44 L. T. 525 : 
29 W. R. 879. 


Kijhcn PrMad, v. Kunj Behari Lai, A. 1. R. 1926 All. 278 : 911. C. 
790 •. 24 A. L. 1, 210. 

SkamnuUin Dost Muhammad, v. ShME Pemji, A. I. R. 1941 
Sind. 196 :198 I. C. 174:1. L. R. (1941)Kar. 389, 
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«M’ It * plain that it* meaning,—its Interpretation,—-to that tb* 
defendants admitted the plaintiffs claim not to the full extent of Ha 6500, 
but to the extent of Re. 5000 , and that as a concession it «u agreed that 
Ra. 3200 thould be paid by itutalmenta at certain time*, and that OQ 
Mutt to pay, the claim to the admitted debt revived. There U no room 
here for the application of S. 74. There ia no question here of a, 
penalty hut of a concession. 

There is a judgment of this Court' to the effect that S- 74 applies to 
i consent decree as to any other contract. The executing Court can 
go into the question whether the term or condition in a compromise 
decree b penal or not and can grant relief- But in this case the Court 
did In the application of 7th September 1941 go into this question as to 
whether this condition in the consent decree was or was not penal and 
Came to the conclusion that It was not. There has been no appeal 
against that order of the Court and the question is not reopened merely 
because the appellants come into the Court on 28th October 1942 under 
8. 47, C. P Code, having paid the money into Court, to raise again the 
lime question which has been decided against them. There is another 
case of this Court* to the effect that the Court can grant relief on 
equitable grounds against a penal condition. In this case a statement 
of Maclcod C in the case of Naninha Gopal* was retied on to show 
that “as a Court of equity we had wide powers to do what seems to us 
just”. But it to not suggested that it to just to allow the same question to 
be raised again and again in execution proceedings. A Courtof equity will 
not grant relief when there to latches or delay on the part of the party 
seeking its assistance.* 

2. Meaning of the word “penalty:”—In the case of Avaehum* 
the ordinary common tense meaning of the word “penalty” when used 
in relation to contracts to stated to be “a liability agreed to by the 
parties to be imposed as a vindictive punishment on the party committing 


1. Frank Monierio, v. M. Abridge, A I. R. 1943 Sind 247 : L L R. 

1943 Kar. 245.210 1. C. 397. 

2. Shamtuddin Dost Mahomed, v. Firm Shivji Premji, A. I- R. 1941 

Sind. 196 :1. L. R. (1941) Kar. 389 : 198 I. C. 174 
3> Naninha Gepal, v. Batvani Madhav, A. L R. 1922 Bom. 170 i 
46 Bom. 463 : 64 1 C. 570. 

4. Ahmed AUahtakhio, v. Amm Muhammad HuridaU. A. 1. EL 1946 
Sind. 150 : 222 I. C.628 > l L. R- (1946) Kar. 132. 

i Avoihoni Muthnkfishwler, v. SankaraUngam Altai, 36 Mad. 229 1 
16LC.4I?. 
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the breech of contract, ani not merely at reasonable and even liberal 
compensation to the other tide injured by the breach of contract*. 
Therefore, the definition should be rather a liability agreed to by the 
parties to be imposed as a punishment on the patty committing the 
breach of contrac. A penalty may be e vindictive penalty or a 
reasonable penalty. It may be aevere or mild, it may be felr or 
unfair, but In all circumstance* it remains a penalty. To constitute 
the existence of a penalty It would appear only necessary to establish 
the element of punishment, however well-deserved and temperate 
•uch punishment might be- It may be argued against thla Interpretation 
that Its acceptance would Involve a substitution of the words “is a 
stipulation by way of default** for the words “may be a stipulation 
by way of default*' n the explanation to S. 74. It cannot be conceded 
that this Interpretation Involve* such substitution. It Is true that 
according to this interpretation cases In which a stipulation for 
increased interest f* ue date of default would noP^*“ l a stipulation 
by way of penalty would be rare, but It does no’ 3 * *^bw that they 

would not exist, lllus (d) is to be regarded as * ^ tc ^ing to give a 

glaring Instance of such a stipulation by way of pen/* ln c existence 
of lllus ff) la not against the present conclusion r t ^ ct * ** c $usly gives 
a case of the price paid for accommodation. N* u “ not .-it is there 
charged.' ® r#M ’ 

Although the word “penalty’’ is nowhere define in the Contract 
Act, yer the very wording of the section suggests a separate payment 
and nothing else. Otherwise, It Is difficult to understand what the 
words “not exceeding the amount so named or as the case may be 
the penalty stipulated for" can possibly mean. It Is further to be 
remarked that the word "penalty’* was not originally included in the 
Act at all. It was inserted by an amendment which came into force 
in the year 1899. It is claimed by the learned editors of the Fifth 

Edition (Pollock & Mulls! of the Text Book to the Act that the 

amended section "boldly cuts the most troublesome knot in the 
common law doctrine of damages". Whether it does or not, the 
number of conflicting decisions endeavouring to interpret the meaning 
of the section make the assertion extremely doubtful, It was obviously 
Intended to embody the English equitable doctrine with Tegard to 
liquidated damages and penalties. The leading English case in that 
regard to Wallis* where Jeasel M. R. summed up the principles which 
actuate the Courts of Chancery In differentiating between the two 
forms of agreed damage. In hit Judgment the Master of Rolls dealt 
entirely with stipulated money payments to be made after die breach 

1. Nartndra Bahadur Singh, v. Oudh Commercial Bank Ltd, Pnabad, 

A. I. R. 1915 Oudh 31 1 30 L C. 323: 2 C. L. J. 402. 

2. Walks, v.Smith,(1832) 11 On O il) V L f. 3 




* 

tp taken plan. There fe no re noc, therefore, why the ttp 
“penalty'' should be extended to mean anything eke, 1 

The word “penalty" could be used only If failure to comply with the 
condition put the appellant In the wotae position than he would have 
been in, if there had been no agreement at all, and made the appellant 
liable to pay a larger sum under the decree than that to which he would 
otherwise have bean liable.* 

3. What is a “penalty clause” or a “penal clause” l :~The idea is 
very common that what it called a "penalty clause" in a contract It a 
mere bnicam fidmen, an agreement that neither party has any intention of 
enforcing at all to any extent. Such an agreement would certainly note 
be mentioned in the Contract Act and in fact would not be agreement 
at all- A penalty clause merely fixes a maximum for damages w hich 
would be difficult to estimate in terms of money, and anyhow doea not 
deprive the aggrieved party of his right to damages that can be ao estimated.* 

The rule that emerges from these cases, 4 '* is that the true test for 
deciding the question, whether the provision relating to the payment of a 
larger amount than the amount decreed on compromise on default by the 
judgment debtor to perform any of the conditions of the decree is or is not 
a penal clause,depends on a determination of the question whether or not 
the larger amount was actually due to the decree*holder at the time of the 
compromise; in other words, whether the decree-holder Is merely 
withdrawing a conditional concession granted by him to the judgment- 
debtor, or whether he is attempting to recover an amount which wta 
not actually due to him. The modus operandi for elucidating facts 
necessary to apply the teat mentioned above is that if no information can 
be obtaind either from the compromise ot from the decree the parties 
can be allowed to produce evidence about the extent of the 
judgment-debtor's original liability but if the compromise and the decree 

1. Abdul Quadir, v, Watson and Sons, Ltd, A. I. R. 1930 Rang 193 t 

125 l. C 361 ; 8 Rang. 236. 

2. Ko Kyan Swe, v. U. Ba, A. L R. 1915 Rang. 341 r 159 I. C. 801. 

3. Balafi, v. Sukamiya, A. 1. R 1923 Nag. 98 : 68 I. C. 605 

4. bland Rani Knar, v. Durga Das Narain, A. I. R. 1924 Pat. 387; 

2 Pat. 906 : 82 L C 505 : 6 P. L. T. 87. 

5. Kishtm Prasad, v. fCuqj Blhati Lai, A. I. R, 1926 AIL 278 : 

91 L C. 790 : 24 A. L J. 210. 

6. Jasidr Fakir, v. Ram Lai Ghost Chowdhuty, A. I. R. 1916 CaL 

391 (2) : 32 I. C. 697. 

7. Shankar Sakharcm, v. Ratanfi Prsnsj i, A. L R. 1923 Bom. 441 

47 Bom. 607 : 25 B. L. R. 328 : 791. C. 226. 

8. Thompson, v. Hudson. (1869) 4 H. L. C. 1: 38 L. ]. Qh. 431. 
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are clear on the subject no other evidence is permissible et» co ne w ne 
them- 1 

4. The principle of the law of penalty to this The partiea who 
meet Into a contract no doubt expect that the contract would he 
carried out; but they alto contemplate the possibility of the contract 
not being carried out and provide for such a case If in making 
provision for breach of contract the promlaee stipulates from the 
promisor on the breech only for such compensation as the Court 
would deem reasonable in the circumstances, then there is no penalty 
and the stipulation it not penal But if, on the other hand, the 
Court would on a proper consideration come to the conclusion that 
die stipulation was put in, not by way of reasonable compensation to the 
ptomisee but in order that by reason of Its burdensome or oppressive 
character, it may operate in i errorum over the promisor so as to drive him 
to fulfil the contract, then the stipulation is one by way of penalty. 
Applying these principles, it is obvious that if the debt itself should arise 
on a date fixed, the stipulation that on default of payment, there and 
then the whole of the balance should become due and pay able would 
not by any means be reasonable compensation for default in paying the 
Instalment that haa fallen due and payable only then but be really a 
stipulation by way of penalty, The principle undeclytng illustration (Q Is 
that the whole of the debt being payable immediately th e creditor agrees 
with the debtor to allow to pay the amount by instalments so long as he 
pays them regularly. But the principle underlying illustration (g) is that 
the debtor paying consideration gets the right to retain and use the 
amount of each instalment until the date of its becoming due and payable. 
If, therefore, In such a case the debtor commits a breach and falls to pay 
One instalment no doubt he becomes liable to pay to the creditor damages 
for such breach, but to be called upon to pay the whole of the balance 
Inspire of the fact that he has given consideration for withholding the 
amo unts of the other Instalments till their respective due dates would 
undoubtedly be in the nature of a penalty.* 

5. A stipu l ation by way of penalty;—The bond contains two 
contracts, or rather two alternative contracts, one primary and the 
other subsidiary, the hypothecation of the immoveable property being 
Intended to secure the debt as it may be calculated at the rime of taking 
the account under the bond- The distinction between the primary 
and the subsidiary or alternative provisions of the bond as to interest 
la shown by the fact that the primary contract was in its nature 
capable of being fully performed without any regard to the al t er n a t iv e 

1. CMumiut Mol, v. Hanuman Baktk, A. L R. 1927 Lab. 659: 
1031. C 605. 

2< RanuUnga Adamat. v. Meenaksliiswnddfam Pfitai, A. 1. R. 1925 
Mad. 17?; 47 M. L. J. 833 s2t M.L W. 54 : 85 I. C 261. 



rngsgrrornr, as If the obHgot had «U~“» long u you ' p erfor m 
font contract with me, paying tomcat at the tale of Rs, I-l-per cent, 
you ahall not be interfered with, but if you make default In &• 
payment of that intereat, and ao break your contract,you thali he 
debited with a much higher rtte~that h at the rate of one rupee : 
eight annaa per mensem, from the date of the execution of the bond**. 
Now, ie this Utter stipulation in ita nature penal, or may it be taken 
to be part of one whole and entire contract ? If the latter, fuch a 
view involves the absurdity of a person being taken bound to pay a 
large amount because he falls to pay a comparatively email one. tn 
fact, the stipulation for the payment of the larger rate of Intereat la 
only a part of the contract at an alternative entirely separable from 
the first or primary covenant, and an alternative of a penal character. 
In any other or larger aspect such an alternative stipulation was purely 
unnecessary, seeing that the hypothecation of the immoveable property 
waa amply sufficient for the security of the entire debt, principal and 
interest. The legal doctrine which determines the conclusion is Uld 
down in this case' where Mr. Justice Pontifex quotes from a judgment 
of the Privy Council In which it Is laid down that “if the instrument 
contains many stipulations of varying importance, or relating to objects 
of small value calculable in money, there is the strongest ground for 
supposing that a stipulation, applying generally to a breach of all or 
any of them, was intended to be a penalty". And as expounding 
the same principle he refers to the observations of Tindal, ]., “that t 
very large rum should become immediately payable in consequence 
of the non-payment of a very smalt sum, and that the former ahould 
not be considered a penalty appears to be a contradiction in terms, 
the case being precisely that in which Courts of Equity 
have always relieved and against which Courts of Law have 
also in modern times endeavoured to relieve, by the directing 
juries to measure and assess the damages actually sustained by 
the breach of the agreement". See also the opinion of Chamber, ], In 
Addition on Contract, 5tb edition (1862), p. 1075, to the effect generally 
that where a smaller sum is secured by a larger sum, that larger sum may 
be looked upon as a penalty. In the present case the conditional rate of 
Intereat stipulated for is considerably larger than that the first agreed on, 
although not so large as in many cases happen, but according to the law 
laid down In the cases referred to, the principle is the same, a 
comparatively large sum being stipulated to be pad on non-payment of a 
■nailer sum—a state of things that it only Intelligible on the Idea of the 
larger payment being intended as a penal condition for helping and 
sacuring to the creditor full recovery of his true debt, principal and 


L Bfckeofc Noth Pmday, v. Ram Lodum Singh, 11 B. L. R 135. 
R—199. 
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tncerat. The cm of Khava*' wh on *H four* with the preaeot, tb 
bond KipuUdng for the payment of interest at Re- 1-4*0 to be tndceaao 
to R*. 2 per mensem in the event of breach of contract, and ft aU* 
hypothecated zaifiindari property as security; and this Court did oc 
hesitate to hold that the condition for the higher rate of intereat was it 
the nature of a penalty. Tyrrell j , held that the principle to be applies 
for determination of this question is laid down in fe. 74. Breach of th 
contract is the sole and essential precedent condition to a title to damage 
by way of penalty- Applying this principle, the question then arises * 
the contract of the bond in the present case has been broken in whol 
or part by the obligor. The contract was that the interest exigible b 
the creditor would be at the annual rate of Rs- 12-1 - per cent if pat 
•fat-monthly, or Rs- lb if not so paid. That is to say, an alternative rat 
of interest was stipulated to be paid at the option of the debtor. If h 
could and would pay at the end of every six months the rate would b 
leas, but if he elected to pay irregularly it would be a little more—a 
arrangement not dissimilar to the “prompt or deferred”, “lower or higher 
rates familiar to the Court in cases of trade transactions. This being th 
covenant respecting interest, how can it be said that the debtor brok 
the contract by adopting one of two scales of payment equally and alik 
conformable to, and provided for by, the tcTtns of the bond. He observe 
and followed his contract, whichever rate of interest he submitted t 
But it may be said that a« it would not be ascertained with certain 
till the expiry of the first six months after the date of the bond, whU 
rate would be adopted by the debtor, and the higher rate, ll it toe 
effect, was “to be reckoned from the dace of execution of the bond", tl 
same was, therefore, necessarily a retrospective rate, which has alwa 
been held to partake of the nature of a penalty. There is no real for 
In this suggestion, for, as explained above, the reading of the be 
provides an alternative rate payable by the debtor at his own optfc 
and convenience, each or either to be deemed to run at his own particui 
rate from the date of the execution of the bond. No question 
retrospection nomine potnot then arises in this case. The princii 
applied in Mackintosh* is that which governs the decision in the presc 
caae * 

In the bond the rate of interest was fixed at Re. 1 per cent per mens 
payable every six months. The deed contains a provision that in case 
default In payment of the interest at the time stipulated, the tnortgr 
should pay interest at the rate of Rs. 2 per cent per mensem from the d 
of die execution of the bond. The plaintiff sued on the bond to te&r 

|« Khorog Singh, v. BHoio Noth, i All. & 

2. Mackintosh, v. Hum, 2 Cat 202. 

9* Nads Dos, v Chaft Ram 6 AU 17* : 4 A. V. Nf. (!*)»>, iff. 
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tf»e principal turn advanced with Interest at the enhanced rate* HdJL 1 
diet die explanation to section 74 provides that a stipulation for increased 
Interest from the date of default mar he a stipulation by war of penalty* 
It appears cleat that the provision in the bond in dispute as to an 
increased rate of interest to a provision by way of penalty* 

A stipulation in a bond to pay interest at 36 p c. p. a* from the date 
of the bond to not by itself penal though it may be unreasonable. But 
where such bond stipulates that no interest shall be payable until default 
of payment of any Instalment, and on default Interest at the rate of 36 
p» c should be paid not only on the sums remaining due* but also on 
the instalments previously paid up* the stipulation to in effect penal as 
the me of interest becomes higher and higher, and the sums to be paid 
in discharge of the bond becomes large? and larger.* 

A bond provided that ' principal and interest shall be paid on a 
particular date, that on default In payment on that date 25 p. c, of the 
principal and interest at p. c, p. a, shall be charged on the consolidated 
amount till its realization. Held, 3 that the provision is penal and, 
therefore, unenforceable. 

A contract for the sale of land provided among other things that the 
purchaser would cultivate the land in manner specified, and would pay 
the instalments as they fell due on the days mentioned, that on any 
default the whole of the principal and interest secured hy the agreement 
should at once become due and be payable, or the contract should'be 
forfeited and determined, at the option of the vendor, and that in case 
the purchaser shemli snake default in any of the payments to be made, 
vendor should be at liberty, without notice, to cancel the agreement and 
declare It void, and to retain any payments made on account of it as and 
by way of liquidated damages, and to retain all improvements made 
on the premises, or else to proceed to another sale, any deficiency In price, 
with costs, charges and expense to be borne hy the purchaser. Held, 4 
that the case was governed by the decision of this Board* In which it was 
held, on a somewhat similar agreement, that the stipulation that 
payments already made of instalments might, on forfeiture, be retained* 
was really a stipulation for penalry, and should be ^ Ueved against, 

1, Brij Bhukhan Das. v. $>ami*uddin Ahmad Khan , (1902 ) 25 AIL 

169 : 22 A. W. N. 226 

2, Subramania Aiyar, v. T. R M. T. Subramania CheUy, A. L R* 1914 

Mad. 157 : 22 L C. 411 : 191 M. W. N. 154* 

3, CkellagaU Chinnifadu, v. Kappa la Venkatatafudu , A* LB* 1914 

Mad. 210 fl) : 23 LG 542. 

4* Steadman, v. DrfnJUe, A. I. R. 1915 P. C, 94 : 33 I. C* 323* 

5* Kilmer, v. British Columbia Orchard Landis, Ltd* 0913) A. C. 

319:108 LT. 306 ; 82 L. J* P C 77 »:29 T. L R. 3|9t 

556 S. L 338. 
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A mortgage wu executed to secure • lota of Re. 200. and fe 
contained i provision that the loan should be repaid within two months 
with interest at the rate of one anna in the rupee per 
mensem, and in case of default the interest was to run at that rate till 
payment The mortgagors were ignorant cultivators who were in urgent 
need of money and the lands hypothecated were amply sufficient as 
security. Held, 1 that it would be clearly wrong for the Court to lay 
down a rigid definition and thereby to crystallize the law, when the 
legislature, for the best of reasons, has not defined the expressions- What 
constitutes a stipulation by way of penalty must be determined in each 
individual cate upon its own special circumstances; and in the 
circumstances of this esse it is held without hesitation thst the stipulation 
for payment of Interest at the rate of 75 p. c. per annum wet s stipulation 
by way of penalty. 1$ p. c. per annum is the proper rate in this case. 1 
It is stated therein as follows i “The question consequently 
reduces in any concrete case to this: Does the contract contain a 
stipulation by way of penalty ?. In the solution of thie question, the 
observations of Lord Mersey in Webster* may be usefully borne in mind. 
The test is, was rhe agreement to pay the damages for the breach of 
covenant or contract unconscionable and extravagant, such as no Court 
ought to allow to be entered into". 

The mortgage provided that interest should be payable at 14 annas 
6 plea per cent per mensem. It also provided that if the interest was not 
paid at the end of every 6 months, rhe unpaid Interest should be added 
to the principal and that interest would run upon it and that the interest 
In that event would be Re I p. c. p m. instead of 14 annas 6pies 
Held,* that the provision as to compound Interest was not a penalty bu 
the provision to increase the rate of interest from 14 annas 6 pies p. c. 
p. m. was a penalty 

A mortgage bond provided that interest should be paid at 3 per cent 
per month, and that the mortgage money should be repaid on a specified 
date, and that in cate of default in such payment interest would run at 
the rate of 6 p. c. per month. The mortgagee sued to recover the money 
by sale of the mortgaged property. The trial Court held that the 
stipulations as to Interest were in the nature of a penalty and decreed 

1. Krishna Charon Batman, v. 5anac Kumar Das. A. I. R. 1917 Cal. 

502 ; 341. C. 609 t 44 Cal 162 : 25 C. L. J. 24i 21 C. W. N. 
74tt 

2. K ha gram Dai, v. Ram Sanfcar Das Pramanik, A l R. 1915 Cal. 

796i 19 C. W. N. 775 : 21 C. L. J. 79«42 Cal. 652 : 27 L C. 
815. 

3. Webster, v. Boaanquet, (1912) A. C. 3941106 L T. 357. 

4. Jwaia Ram, v. Bmehi Ram, A.I.R. 1917 AH 315 (1) < 3S I. C. 



S. 74-1 Amnurmi vr wat or hmaut. 19BS 

dw auk, allowing interest at 12 p. e. per annum. On ippul the lover 
appellate Court held diet die stipulation to pay higher interest In default 
•lone wu In the nature of • penalty, but k found that there had been 
undue influence and In consideration of this, dismissed the appeal. 
The plaintiff appealed to the High Court, contending that the decision 
as to undue influence was wrong as no issue was framed as to this, and 
maintaining that the stipulation to pay interest at 6 p. c per month 
was not in the nature of a penalty. Held , 1 that the Privy Council* stated 
disc In order to come to the conclusion that there has been undue 
Influcncek mu« appear that there was something unconscionable ekher in 
the original dealings or in the subsequent stages of the transaction. It does 
not appear that in this case there was anything unconscionable at either 
of these stages and there wu no plea as to undue influence, the stipulated 
rate of Interest could not be disallowed on the ground of undue 
Influence. This case* don not apply here. As regards the stipulation to 
pay Interest at the rate of 6 p. c per month on default. It is in the nature 
penalty. 

A stipulation by a servant to pay by way of damages double hta 
daily wages for absence without leave is one by way of penalty and he 
Is liable to pay under it reasonable compensation not exceeding the 
penal amount. 4 

In this case* it was held that a penal provision under S. 74, Contract 
Act, ai amended by S. 4 of the Amending Act of 1899, was not restricted 
to money, increued Interest or the like. It was wide enough to 
Include any other stipulation by way of penalty, for instance, a stipulation 
to convey certain property on default of payment of a debt on a fixed 
date.* 

In lieu of the amount, the mortgagor wu “to pay 8 menu and 4 maunds 
of cotton and 5 mania of Juari in 8 instalments spread over 8 years". 
Any defaulted instalments had to bear compound interest at 25 p. c. and 
on four Instalments being defaulted the whole amount was to become 
payable with interest at 25 p. c. Held/ that the stipulation at to 

1. Hanuman Bex, v. I.ol NJimoni Sahi Deo, A. I. R. 1919 Pat. 566; 

51 L C. 335. 

2. Bella Mol, v. Ahad Shah, A. 1. R. 1918 P. C. 249 * 481. C. 1 t 

124 P.R. 1918 (P.C.) 

3 Abdul Majid, v. Ktherode Chandra Pal, A. 1 R. 1915 Cal. 383 t 

*1 CaL 690 : 29 L C. 843 :19 C. W. N, 809. 

4, Narayon Kao, v. Fait Khan, A. I. R. 1919 Nag. 95: 49LC.261. 

5» Rq/ah of Ramnad, v. StUaehami Teven, 341. C- 500. 

& Mahadeo Baksh Singh, v. Sant Bakhth Singh, A. L R. 1920 Oudh. 
180 : 57 L C 513: 23 O. C. 118 : 7 O. L. J. 356. 

Bfcqpmm. t. Anrin. A. L R. 1922 Nag. 49 s 65 L C. 963. 





WM A KVUIATION Wt WAT Ot ftNALTY. ( Oj. Vt 

Interest to* the esse wm penal end a reasonable rate of interest must be 
i^cn* Under S, 74 if in an instalment in which the principal and 
intereat have been consolidated and the total amount is payable by 
instalments, there Is a default clause that on failure to pay an instalment 
the whole sum will become at once due, such a provision is a penalty. 
Three factors ate present in this case and the stipulations as to interest 
undoubtedly amounted to a penalty. The Madras High Court has, in 
a Pull Bench case 1 * 3 decided that the Court has power under S. 74 as 
amended, even when no interest h payable until default, but interest at an 
exorbitant rate becomes payable on default, to treat the stipulation as to the 
exorbitant rate payable on default as a penalty and to award reasonable 
compensation in lieu of such extortionate Interest In a Calcutta Case* 
it has been held that the Court is competent to grant relief whenever 
the rate of Interest appears to the Court to be penal. 

An agreement to pay additional interest in case the mortgagor failed 
to get the registered bond constituting a usufructuary mortgage is a 
Stipulation by way of penalty and Is unenforceable when possesion was 
actually given to the mortgagee.’ 

According to this ruling 4 5 it cannot be said that the terms of a chfc 
fund contract can never be penal, 1 

The following is the provision In the deed with regard to the further 
non-payment of any instalments : “if I fall on the dates mentioned above, 

I shall pay the amount In default with Interest thereon at the rate of $ 
pie per rupee for each day of default within the succeeding one month. 
In default of even such payment, you can demand in a lump the amount 
due for the remaining instalments, after deducting the amount paid till 
then, without reference to subsequent instalments together with interest 
at the aforesaid rate on the entire amount payable till the termination 
of the chit and recover the same from out of the schedule properties from 
myself and from my other propertW’. Held/ that In view of the fact 
that provision is made for the payment of substantial interest omitted 

1. A Mutfuikriihna Iyer, v. Sankaralingam Pillai, 36 Mad. 229 : 
18 1C 417:24 M. L. ]. 135. 

I Khagorom Das, v. Ram Sankur Dus A. I. R. 1915 Cal, 796: 
42 Cal 652 * 19 C. W. N, 775 : 27 I. C. 815 : 21 C. L J. 79. 

3. /hum Sfngh* v. Gawri Shankar, A, L R, 1922 Oudh. 123. 

4. Ramatinga Adaviat, v. Meenakfhisundaram PUfal, A. I. R, 1925 

Mad, 177 : 37 M. L, J. 833 : 21 M. L W. 54 : 85 L C. 261. 

5. Muthsdtwvnaratamfih Pillar, v. Suiwimanian C hdtiar, A. I. R. 1927 

Mad. 1105 (2) r 102 1, C. 14. 

6t Subbiah Pillai, v Shin wu gin Pillai, A. I R. 1928 Mad, 245 : 
1927 M. W. N. 527 i 0 1.C, 319 
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to be paid, it seems perfectly cleat that the provision for the payoicntffev;. 
die whole amount* tf further default should be made for a period tad Od« 
month, must be regarded aa a penalty. Such a provision cannot be 
regarded merely as a provision to compensate a person with reference to 
whom default is committed by the other party to the contract for any loaa 
accruing to him in respect of such breach. Looking at the document It 
aeems that the provision with regard to the whole amount becoming 
payable must be regarded as a provision to be held in tmotem over the 
party in order that thereby he mrfy persuade himself copay up the amount 
due on the due date. Further* in this case* it is clear from a careful 
reading of the document that the debt itself, according to the scheme of 
the document, arises only on the due days. It is not a debt due at 
present to be discharged subsequently on the dates agreed to or by 
instalments prescribed On a proper construction of the document each 
instalment on the due date, and then alone, accrues as a debt due and in 
that view there can be no doubt whatever that the provision with regard 
to the whole amount becoming payable on default must be regarded 
as a penal clause and should be relieved against. This is the principle of 
this decision, 1 

After referring to the following decisions*" 4 it has been held that where 
the executants of maintenance deed undertook to pay Rs- 175 per annum 
to the plaintiff tor her maintenance and further stipulated that tf die 
amount was not paid in any year the plaintiff was to take possession of a 
certain field and appropriate the profits, such stipulation was in the 
nature of a penalty which could not be specifically enforced and the 
plaintiff was simply entitled to claim compensation In the event of failure 
on the part of the defendants to pay the maintenance amount.* 

A stipulation in a kahuliyat that if the paddy rent is not paid by the 
month of Falgwu then in the next year half as much again of the paddy 
would be required to discharge the arrear. It appears that that stipulation 
is a stipulation by way of penalty, and comes under b. 74, Contract Act 
If to comes under .S 74, then the law says that the plaintiff is entitled to 
get reasonable compensation It is perfectly easy to assess reasonable 
compensation. For example, paddy of a certain value should have been 

1. Rotnalmga Adaviar , v. Meenakstusundatam Pillai, 37 M. L. J. 833 t 

21 M L W. 54 s 85 I, C. 261: A. I R, 1925 Mad. 177. 

2. Srikxsan MayacJumd MaTuau, v. Sonba Bhoti, 1 N. L R. 14. 

3, poor op , v, A mbod&s* A. I. R- 1918 Nag* 82 : 14 N. L. R, 21 i 

43 L C. 952. 

4, Maung 8a Ok v, Motor Hcusc Co, Lid, A. 1* R. 1929 Rang* 368 1 

120 L C, 132 j 7 Rang. 431. 

$ Bona BA v. Mt Chandrabhaga, A. I. R. 1931 Nag. 60s 
37 N. L ft* 24: 132 L a 453: I* R. 1931 N* 9& 
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glveo to the plttndf on i gtven d«tc. If It is not so paid, it li quite easy 
10 think th»t 5 per cent, 10'p. c or 25 per cent per annum shouU be added 
DO that figure as compensation jfor the paddy not being paid at the tfaftt 
when it wet due But the amount which la to be added In thka way will 
be hi the discretion of the Court 1 2 

It la conceded that If the agreements had provided fora certain rate of 
interest in case of a single default and an enhanced rate of interest in the 
event of consecutive defaults, the provision for enhanced interest ts» 
die event of consecutive defaults might have been a stipulation by way of 
penalty in view of the explanation to S 74 of the Act* But it is argued 
that in this case there was no stipulation for enhanced interest, as there 
was no interest at all payable except in the event of default In three 
consecutive instalments. It is difficult to appreciate the distinction between 
the two seta of circumstances. If an agreement for enhanced Interest In the 
first set of circumstances may be a stipulation by way of penalty, it seems 
quite clear that a stipulation for the payment of Interest on the happening 
of a certain event may be a penalty although Interest was not otherwise 
provided for. It was next contended that a stipulation for interest at 144 
per cent per annum is not necessarily a stipulation by way of penalty* 
Whether a certain stipulation is by way of penalty must depend on the 
circumstances of each case. If the agreement had been for payment of a 
reasonable race of interest such a stipulation would not have been by 
way of penalty but the rate stipulated for was so entirely out of 
proportion thst it suggested thst it was intended to be by way of penalty* 
Therefore, the stipulation in the present case was by way of penalty.* 

The amount which was found due uuder a decree was Rs. 5,600. 
This included s sum of Rs. 850 compound and penal interest provided 
for in the origins! document si penalty. The decree provided that 
tf the amount less the penalty was paid in certain instalments the 
debtor would be allowed s rebate of this amount of penalty imposed In 
the original document between the parties In default of the payment 
of instalments the defendant would be liable to pay the whole turn of 
Rs. 5,600. Held,* that reliance was placed upon a Bombay case* where 
no doubt, the document was one which provided for payment of a 
particular sum followed by s condition allowing to the debtor a 

1. Shyam Lot Bose, v. Kaim Shaikh, A.I. R. 1931 Cal. Ill: 

34 C *. N. 905 : 58 Cal. 84 : 130 l. C 274; L R. 1931 Cal 
338. 

2. HaMnm Nak, v. Baldeo Narayan Singh, A. I. R. 1934 Pat. 16» 

y Ahmadbux Sujawal* v. Baichand Mtnghtaj, A.IR. 1936 Stttd. 

185 : 177 l. C. 925. 

4* BoiMi v M adhavtal Jtjfngbhai, A* I. R. 1934 Boaa* 

370: 152 L C. 575 : 58 Bom. 610 t 36 Bom. L R. 798. 
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onncetfan 5 bttt etch cue must be decided on its own facta and It dots 
not appear that the decree in that cue corresponds in any manner In In 
terms with thedecree In the present cue. Reliance wu also placed on this 
cane 1 but the decision in that case also turned on the special terms of the 
decree- The decree, in the present cue, is not one which provides 
for the payment of a certain sum of money followed by a condition 
allowing the debtor a concession. The decree must be read u a whole 
and so read it amounts to this : Rs. 5,600 is the amount which is found 
due. This includes a sum of Rs. 850 compound and penal interest 
provided for in the original document u penalty; if the amount leu 
the penalty is paid in certain instalments the debtor will be allowed 
a rebate of the amount of penalty imposed in the original document 
between the parties. That this so-called rebate Is a provision in terror«m 
is dear from the words of the decree and so here is very clearly a 
penal clause. The next question that arises then is whether the Court 
executing the decree had the power to relieve against the clause- Reliance 
was placed on t'ne following cases.*'* in these cases, some of which 
relate to consent decrees and others to decrees in invitum, relief has been 
granted by the Court in respect of penalty clauses contained in decrees* 
It is true that in a Madras case' it is held -that relief against forfeiture on 
default of payment incurred under decrees other than consent decrees, 
cannot be granted by a Court in execution ; but, it is preferable to 
follow the Bombay decision . 1 Now having held that the provision for the 
payment of Rs. 850 is a penalty, it appears, therefore, that as a Court 
of Equity the lower Court had the power to relieve against the penalty 
and in the circumstances of the case should have done so. 

The substantial question that falls to be considered in this case to 
whether the provision for the payment of twice the amount when 

1. Dayatam Gidumal, v. Nabibux, \. I< R. 1979 Sind* 98 r 116 1 . C. 

577 : 23 S. L. R. 375. 

2. Mohiuddm, v. Mt. Ktubmiro Biht, A. 1. R. 1933 AH. 252 : 142 l. C. 

419 : 55 All. 334 <F B) 

3 Hotehand Tolaram, v. Premchand, A. I. R« 1931 £: lnd. 42 si 11 l. C. 

710: 25 S L R 279. 

■i, Nand Rani Kuer, v. Outgo Das Notoin, A. I. R- 1924 Pat 387: 

82 L C. 505: 2 Pat. 906 : 5 P. I. T. 401- 

5. Nonfnha Qopai, v. Balvant Madhav, A. I. R. 1922 Bom* 170: 

64 I. C 570 : 4 ’ Bom. 463 : T3 Bom. L. R. 1238- 

6. Qtodta tidtut 9 Co, v. Para Appadurai, A# I. R. 1928 Mod. 193 1 

107 1. C. 79? : 51 Mad. 157 54 M. U J. 316. 

7. Baja# Shapwrji, v. Madhavlal Jesingbhai, A. I. R. 1934 Bom. 3701 

152 L C. 575 : 53 Bom. 610 : 36 Bom. L. k. 798. 
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default is committed In the performance of the primary obligation li 
one In the nature of a penalty falling within S, 74, Contract Act* It 
may be that the contract under consideration Is not one of an ordinary 
loan by one party to another. The obligation of the appellant a rises 
out of his duty to contribute for a purpose which it common to 
himself and all the mitatdan in the village. Nonetheless, it must be 
viewed as a contract between the manager as the repreuntative of 
the village community on the one hand and the individual mfaudov 
on the other. Nor can there be any doubt that prima fade for die 
payment of double the proper amount in the event of a default i» a 
stipulation by way ot penalty. Reliance was placed on the tinea of 
cases decided in this Court regarding stipulation contained in bonds 
executed by the successful bidder to the stakeholder in the familiar 
kuri elm transactions which were decided by this Court, But the 
msential difference which is by no means negligible, is this : the stipulation 
in the kurf chit bonds are for the payment in lump and with interest 
of all the outstanding instalment U default is made by the tuccesafal 
bidder in the payment of any future instalment. But in no case had 
the Court to consider the enforceability of a stipulation for the payment 
of twice the amount, which is the case on hand here. The following 
rulings 1 '* were relied on. There is no sufficient analogy between 
the Kuri chit cases and the present one, to extend the principle of the 
decisions in the former to the latter. The provision In question fa 
penal in nature and is not enforceable in terms . 1 

6 , A stipulation not by way of penalty; —It is clear that the 
respondents undertook, by the express terms of their bond, to pay the 
high rate of interest demanded In this suit, that is, Rs 6-4-0 per mensem 

1. Muthukvishna Iyer, v. Sun kuraim gam Piilai, 36 Mad. 229 : IB 1. C. 

417 i 24 M. L. J. 135 (F. \\) 

2. RamakfuJina Iyer, v. Venkata Somrnaya/idu, A. L R. 1934 Mad. 

31: 1481. C. 467 (F. B.) 

3 . Vaithinatha, v* » ovindasami, A. 1. R. 1922 Mad. 67: 67 I C. 995 i 

42 M. L J. 551. 

4 . ftinfcunni Menem, v, Empire of India Life Assurance Co, Ltd, Bombay, 

A. I- R. 1932 Mad. 241 : 134 L C. 977 : 61 M. L. J. 3 

5 . Kunfu Naif v. Narayanan Nair , A. I R. 1933 Mad 252: 140 L C. 

838 65 M. L.J. 29. 

6 . Ragh avan Pattar , v. Arumughom, A. L R. 1935 Mad. 385 :158 l» C. 

1037 : 68 M. U l 283. 

7. S. R. Ramaswami Ayyar , v, K, C. Sopeharish* Reddiar, A# h R. 

1943 Mad. 598: 56 M L W. 302: 1MM M. L. J. 19? t 

56 ML L- W. 302 
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compoundedhalf»ye*riy. There Is no question of penalty* that Is toast, 
of a Itafattet co damages for breach of the terms of the contract In the 
aenae of S. 74. The Court below was, therefore. Incompetent to interfere 
with die contract rate of Interest stipulated to be paid. 1 

The condition of the bond is that the sum due under it shall be paid 
without interest* by monthly instalments, and that in the event of any 
default in payment of two instalments, interest shall be thenceforth 
charged on the amount due at M per cent per annum. Therefore, the 
Intention here is to charge this sum purely as interest, in the ordinary 
course of business* on a loan* and that it do*s not partake of the nature 
of a penalty or damages for breach of contract, where the Court may 
award reasonable compensation under S 74 of the Contract Act.* 

There is no rule of law which compels the Court to decide that a 
stipulation for payment of compound Interest on failure to pay simple 
interest on the same amount is a penalty The illustration (d> added to 
S. 74 is inapplicable to the present case * 

As to compound interest it is difficult to snv that the stipulation for 
the payment of compound interest ur the same rare of interest as was 
payable upon the principal is “increase i interest* within the meaning of 
S. 74 of the Contract Act. * This has also be^n held in this case.* 

The mortgagor covenanted to pay Interest at the rate of 2 per cent 
per mensem. But the mortgage deed further provided that if the annual 
interest was paid punctually at the enl of rhe year the mortgagee would 
accept It at the rate of R*. 1-4-0 per cent per mensem instead of at the 
higher rate. Interest had not been paid punctually. Held, 6 chat the 
stipulation Is not in the nature of a penalty. It is an encouragement 
to punctuality in payment, which is to be commended. It is a premium 
for punctuality in the fulfilment of a leg'll obligation. If a mortgagor fail 
to take advantage of a ter m of a contract w hich is beneficial to him* he 
has himself to blame. According to the English authorities it is well 
settled that if a mortgagee stipulate for a higher rate of Interest in default 
of punctual payment he must reserve the higher rate as the interest 

1. Bhokmath. v. Fatih Singh, 6 Ml 61: 3 A. W. N, (1885), 210. 

2. Maya Ram, v. Nawbat, 5 A. W. N. (1855) 62. 

3 Ganga Dayai, v. Bachchu Lai t ('9021 25 All. 26: A. W, N. 

m 

4. Jankidas, v. Ahmad Husain Khan . (1902) 25 All 159 : 22 A, W. N. 

218. 

5. KutidHuLdin Ahmad, v, BaiJur-ud-din, (1910) 32 All 448 : 

7 A.L. J. 394: 51 C. 665. 
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payable under the mortgage And provide for its reduction in case of 
punctual payment, and if he do to he will be entitled to recover the 
higher rate. But he cannot effect his object by reserving the lower rate 
and then fixing a higher rate In case of non-payment of the lower rate at 
the appointed time, such an agreement being considered in equity as in 
the nature of a penalty. This rule is not altogether intelligible. Jeasel, 
M. R. in the case of Wallis' said of it*T am sorry it was so settled, 
because anything more irrational than the doctrine» l think, can hardly 
be stated. It entirely depended on form and not on substance’*. 

A contract of mortgage provided that the mortgagor shall pay interest 
at the higher rate (24 p c ) with a proviso that if no default is made and 
the instalments are paid punctually interest at the lower rate ‘12 p. c) 
shall be payable. Held, 8 that the provision at to the payment of the 
higher rate of interest is not by way of penalty and is recoverable. Refer 
to the following decisions in this connection to the same effect. 

A mortgagor undertook to pay the mortgage money in Instalments 
and It was agreed that in case of breach of promise the creditors would 
have the right to realize the Instalment money as regards the expired and 
unexpired period, principal with interest at 2 p. c. p. m. from the expiration 
of the kill till realization. Held, 7 that it does not appear to be a 
stipulation by way of penalty and if it was the promise being to pay only 
at the rate of 2 p- c. p. m. was in rhe circumstances of the case should 
be allowed. 

It was contended that the contract to pay a heavy rate of interest 
was by itself a stipulation by way of penalty and should be relieved 
against under S. 74, Contract Act Though the distinction between 
penalty and liquidated damages was abolished by the Contract Act, and 
however wide the powers of a Court may be to relieve against all 
stipulations which it considers penal irrespective of the language of the 
contract, It is quite clear that there cannot be a stipulation by way of 
penalty unless there is another antecedent promise ; for the section says 
chat for the sum named to be treated as a penalty, it must be an amount 

1. Wallis, v. Smith, (188?) L. R. 21 Ch. D. 261. 

2. Abdul Rahiman Ha# Fakir Mahomed, v. D. Rangiah GaunJan 

A* I. R* 1914 Mad. 145 : 22 1. C. 597 : l M. L. W. 181. 

3. Niiyananda Patnayudu, v. Sri Radha Chetana Deo t 20 Mad. 371. 

4. Avothani Muthukrishnfer, v. Sankara-lingam Pillai, 181. O- 417 * 

36 Mad. 229. 

5. Wottfc, v. Smith, (1882) 21 Ch. D. 243. 

6. Kutubuddln Ahmad, v. Bashimddin, 5 1. C. 665 : 32 All. 443. 

7. Sohdeo Singh, v. Karimon Singh, A. I. R, 1917 Pfct 410t 401* C- 

770. 
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to be paid In case of a breach of contract l e-» breach of an antecedent 
promise ; a promise for consideration to a contract "Any other 
Stipulation by way of penalty' 1 similarly means a provision intended to 
•ecure the performance of the main contract. As stated in BouViet^s 
Law Dictionary **a penalty always includes two distinct engagements” 

If Courts have power to relieve parties from their main contracts aa 
stipulations In the nature of penalty whenever they think the bargain 
was harsh or unconscionable there would in many cases be no need for 
any investigation as to whether undue influence was exercised or fraud 
practised in the obtaining of the contract. 1 

A stipulation in a mortgage bond for interest at the rate of 1 p. c. 
per mensem, wlrh a provision for the payment of compound Interest, 
cannot in any way be regarded as a penal provision 1 

The plaintiff sued to recover money due on a mortgage security. The 
contract between the parties was that the mortgage money should carry 
interest at the rate of 2*p. c. per annum, and there to a provision for 
capitalizing the interest in arrears after rhe due dace of payment It is 
contended that this provision is penal anl cannot be enforced. There is, 
no doubt, that there are cases which take that view as judicial opinion to 
divided in this matter ; bur the matter lias been set at rest by the decision 
of rhe judicial Com mire?." In that Privy Council case interest was claimed 
at the rate of 25 p c. per annum with annua! rests and the plaintiff was 
also a money lender, as it to in the present case and so the provision to not 
penal * 

This Is a l etters Patent appeal from the decision of Sadasiva Aiyer, ) t 
who held, (Bakewell, J. dissenting) that tin* Court has power to relieve 
against a provision in a mu'gm/ or permanent lease, a form of agricultural 
lease In use in South for re-entry by the landlord on breach of 

a covenant or condition against anv alienation by the .lesssce of hto 
mulgeni right except in the manner therein provided. T he lease, which 
ia inartistically drawn, provides in substance that, if the lessee or hto 
representatives have to sell or mortgage their muJeem right, they arc 
first to give a written notice to the lessor or hto heirs, and, if they fail 

1. Ponnuswamt Naicken, v, Nadimui f i u CHettt, A. 1. ft, 1918 Mad. 

574 0: 42 1. C. 231: 33 M. L. J. 302 : 22 M. L. T. 206: 

6 M. L. W. 421 : 1917 M- W. N. 670. 

2* Kattash Chandra Banik , v. Latifannestj Khatun t A. L R 1919 

Cel. 278 :51 IX 556. 

3, Atft Khun, v, Duni Chand> A, L R* 1918 P, C 48 : 101 P R 

1918 ; 48 l. C. 933. 

4, AJimuddin Sircar, v. Rafatutta Mandat, A, 1. R. 1919 Cal. 467 ; 

SOL C383. 
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to act on it ot to reply thereto, the leteor to to be free to make the 
alie n a t i on but that alienation* In contravention of these provto ton a are to 
be void* and the lessor is to be at liberty to re-enter and enjoy the land 
inclusive of tmprovents. This to read as meaning that the leasee to to 
give notice to the lessor of the terms of any transaction which he 
propose* to effect by way of sale or mortgage of his mulgeni right, and 
that the tenor is then entitled to become himself the purchaser or 
mortgagee on those terms, and as in fact conferring a right of 
pre-emption. Two questions arise In the case, whether the Court hat any 
general Jurisdiction to relieve in a case of this kind, and if not, whether 
•uch jurisdiction has been conferred upon it by the amendment to S. 14, 
Contract Act. Held, 1 that as regards the first question, It to well 
established that a Court of equity could not relieve against a right of 
re-entry or forfeiture under any provision or stipulation in a lease for 
a breach of any covenant in the lease except the covenant for payment 
of rent- The history of this question is most lucidly explained by Kay, 
L., 1., In the case of Barrow.* As observed by Lord Eldon in case of 
Hill * as regards a covenant of this kind : “It is sufficient that the lessor 
insists upon hir covenant; and no one has a right to put him in a 
different situation”, a view to which the legislature has adhered in Sub-S. 6, 
S. 14, Conveyancing Act Such a covenant cannot be properly regarded 
as a stipulation by way of penalty, and it is. therefore, unnecessary to 
decide whether provisions in leases for re-entry for breaches of other 
covenants in the lease can be regarded as coming within S. 74, Contract 
Act, as amended. 

Defedant executed a pro-note to plaintiff for Ra 10,000 promising to 
repay the amount with Interest at 24 p c- per annum. On the same day 
he gave a letter to plaintiff In which he agreed to discharge the said loan 
by monthly payment of Rs. 500 for which he executed 20 hundis, one to 
be cashed each month. The amount paid by plaintiff in cash was only 
Rs. 6,000. The plaintiff aued on a promissory note and an equitable 
mortgage of properties securing it. The contention is that this cue comes 
under S. 74, Contract Act; being penal, as a loan of Ra 6,000 hu 
treated aa a loan of Rs. 10,000 and the interest hu been made payable in 
advance. Held, 1 2 3 4 that both the English and the Indian Courts have finally 
established the principle that the word penal or penalty hu a bearing 
only when there is a main contract and a subsidiary contract providing 

1. Krishna Shetti, v. Gilbert Pinto A. I. R.' 1919 Mad. 12: 42 Mad. 

654 : 36 M. L. J. )67 :9 M- L W. 431 : 50 L C 898. 

2. Barrow, v. Isaacs, (1891) 1 Q. B. 417. 

3. Hill, v. Barclay, (1811) 18 Ves. (Jun) 56. 

4. SwkJculal Sowcar, v. A. V. Titumcda Row Sahib, A- L R. 1919 Mad 

200 s 24 M. L. T. 420 1 51 I. C 295. 
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for some more drastic consequence* In the event of the breed) of the 
original and main contract* That teem* what is meant by p en a lty and 
nothing can be brought under die operation of S. 74 which ia a term and 
stipulation of the main contract between the panic* A common 
toamnee of auch a penal stipulation to the familiar one that on failure of 
pa y m ent of one instalment the whole thall become due. That to the 
penalty for die breach of what the contracting party has undertaken to do, 
Againat auch penalties the Courts can, if they choose, give relief. But it 
teems that the word penalty to totally Inapplicable to a term of the 
original contract or consequence of the original contract not owing to 
breach but owing to fulfilment and what one complains againat to not in 
consequence of the breach but in consequence of the fulfilment of the 
contract; if one fulfil this contract according to its tenor, the other aaya, 
these are the consequences and these one can say are penal They may he 
oppressive, but they are not penal within the meaning of the Contract 
Act and the decided cates. The Bombay decision' to absolutely 
unintelligible and Ayling, ). , in this case* made similar remarks with 
regard to this Bombay decision 1 also. However, with regard to the 
present cue, there is no law in this country which either forbids such a 
transaction or allows a Court to give relief against It It limply to a 
repayment of Ra. 10,000 spread over a certain period in return for a ban 
of Rs. 6,000 and there to nothing illegal or improper about auch a matter. 
The well-known observations ot Lord Hathcrley* apply, where In a 
decision before the Money-lenders Act in England and after the repeal of 
the Usury Acts, the House of Lords held that an agreement in return for 
a smaller sum to repay a larger one on a given day representing she 
original principal and interest wu not contrary to law. 

The lower Court wu not right in treating the provision for payment of 
interest at 12 p- c. in default of payment on the date fixed in the 
mortgage bond u penal. The original rate fixed no doubt to 9 p. c. But 
It to to be borne in mind that the debts to discharge which thto 
mortgage wu executed carried interest at 12 p. c. and more. It could 
not, therefore, be sakl that the mortgagees were not justified In stipulating 
for payment of a higher rate, if the money wu paid u promised. 4 

In thto cue there to no suggestion that the defendant acred under any 
undue influence and the fact that the result of the breach of the contract 
hu been that be has to pay nearly double the amount advanced to in itself 

1. Vtkhand Chhaganlat. v. A. Flagg, 36 Bom. 164.- 13 1. C. 853. 

2. Suryadevaraseetaramayya, v. Suryadevaia Kaiayya, A. L R. 191? 

Mad. 90 : 35 1. C. 111. 

3. Wallingford, v. Mutual Society, (1880) 5 A. C. 685. 

4. M> VmkauehaOapatki AJjar,». Thaws* Stwai, A. . R. 19)9 Mad. 

231 i 42 Mad. 46f s 36 M.L }. 288 1 51 L C. 67. 
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no sufficient reason lor holding that the contract is not binding* So fist 
tf the original contract is concerned to deliver paddy on the due dates 
In lieu of the sum advanced, there is nothing which would make rite 
provisions of S. 74 applicable ; nor can that section be applied to the 
condition that the price of paddy was to be charged at R§. 3/*per maund. 
The arrangement as to the price of paddy fixed some time before hand* 
which is not on the face of it excessive, cannot be held to be an 
agreement by way of penalty* 1 

On a partition among three Hindu brothers, it was agreed that one 
of them should, Instead of being given any land* be entitled to receive 
from each of theothers an annuity and on default, should resume that 
portion of his share which had gone to the defaulter. Held * that 
the last clause was not by way of penalty. Moreover, the present case 
cannot be described as forfeiture. A return to the status quo at the time 
when the agreement was entered into, does not vest the property in the 
defaulter. So he cannot be said to forfeit what at that time was not his. 
Therefore, the Court has to enforce here Is an agreement of partition* 
And if the contracting parties are merely remitted to their original 
positions there can be no question of penalty. Refer to this case* in 
this connection. The question as to stipulation being penal or not 
should be decided according to the circumstances of each case. 

The question as ro the validity of the stipulation of payment of sums 
by way of Deortva has been the subject of several decisions In the late 
Court of the Judicial Commissioner of Oudh. It first came up beiore 
Mr. Wells, the second Additional Judicial Commissioner in this case* 
decided on 31st January 1906. Mr. Wells in his decision held that the 
condition was a good condition and must be enforced. The matter 
again came up before Mr. Chamier, J. C<, in 1907 In this case 9 where 
it was held that the provition for the payment of Deorha cannot be 
considered as a stipulation by way of penalty within the meaning of S. 74 
because die Ueorha could not be considered to be a sum to be paid in 
the case of breach of contract, nor could It be considered to correspond 
to the provision for the payment of enhanced rare of interest payable in 
case of default of payment of interest at a lower rate. It was merely an 
undertaking on the part of the mortgagors that they would pay at the 
ttane of redemption not the principal sum only but a larger sum/ 

1. A shraf Afi. v. Makbut Ahmed, A. I R. 1923 Cal. 166: 49 Cal. 

1040 s 70 l C. 93!. 

2. Rojogopota Padyaehi, v. VaraJarafa Padyacki, A. L R. 1925 Mad, 

«4 : 47 M. L. J. 605 : 1924 M W. N 861 j 32 l C. 751. 

3. P<uupalatt Achya'nma, v, Pahn^midi Papamm j, 2 l C. 8>0 

4. Parmeshwari Din, v. SaUk Ram , S. A. 409 of 1905. 

5. Miron Bakih, v. Baitang Bahadur Singh, 10 O. C. 214. 

6* Lata, v. Hira Jan Birin, A L R. 1926 Oudh. 502 :3 0.W. N. 610 ; 

96 L C 538. 
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Does the adpulotfon that on non-payment of an inotalmont of A> 
debt due Co the whole amount to to become parable, constitute a penalty 
under S. 74 2 Held 1 , after referring to the following authorities*-*, 
that In thtocaae* it to said by the Lord Chancellor that acceleration 
of payments to not a penalty. The Lord chancellor held that the 
contract was for certain debts which were owed immediately, though 
payable in future and, “being auch, it is consistent both with principle 
and authority to hold, that if the perty who ought to have paid them, or 
any of them at the proper time failed to do so, the default was his own 
and the time might lawfully be accelerated for the other payments which 
were originally deferred" That is a perfectly general proposition and seems 
to cover the present case It is also to be remarked that in the case of 
a contract to pay a given sum of money, the sum named as payable is only 
the original amount of the debt as agreed to be due between the parties. 
Now, on the belt consideration the balance of authority to distinctly in 
favour of holding that a stipulation that the whole amount due should 
be paid on default of a payment of any instalment cannot be held to be 
in the nature of penalty within S 74 in a case like the present. 

It to no doubt true that S. 74, has done away with the distinction 
between a penalty and liquidated damages, but there it nothing in 
that section or in the illustrations there to show that it was ever intended 
to lay down any different law than was laid down in the two cases, *'* 
and to penalise a party who was prepared to make a concession in 
favour of his debtor by accepting a smaller sum than was due to him 
provided it was paid in strict conformity of the concession shown to 
him. Where a consent decree provides that in default of payment by 
the defendant on certain data of a certain smaller turn of money than 
it claimed to be due, the defendant shall pay to the plaintiff the larger 
sum claimed and which to really due plus the costa of the auk with 
interat st 9 p c per annum. Time is not only the asence of such 
contract but it is also its whole consideration and such decree cannot 

1. Tatayya, v. (Jakarta) Gangayya. A. 1. R. 1927 Mad. 965: 

26 M. L. W. 453 1927 M. W. N. 587: 53 M. L. ). 562 i 

105 l. C 789. 

2. Ramalinga A davaiat, v. Meenakshi Sundatam PUlat, A. I. R- 1925 

Mad, 177: 37 M. ). 833 : 21 M. L. W. 54 : 85 I, C. 261. 

3. Kithen Prasad, v. Behan Lai, A* l. R. 1926 All 278 .- 24 A. L, T. 

210: 911.C. 790. 

4. Wallingford, v. Mutual Society, U881) 5 A. C 685 : 29 W. R. 81 l 

43 1. T. 258 : 50L. J. Q.B.49. 

5. Busdcn In re neff, (1881) 16 Ch. D. 675 < 29 W. R. 879 ; 44 L* T. 

525. 

& Thomson, v. Hudson, (1869) 36 L: J. Ch. 431: 4 H. L. 1. 

*-*01 



' 6 A STlFinjvnOW not *Y WAT or 9SHAX.TT* ’ • / 

mount to a penalty which means something which the debtor h to 
pty over end above Ms original liability as a punishment. 1 

In the present case the mortgagee said ; “If you will agree to pay me 
so much I will accept it ; if yo i do not so pay, I must stand upon my 
legal rights". It does not appear that such astipulation can be regarded 
as a penalty. There was no exacting from the mortgagor anything more 
than was due to the mortgage ? at the time the agreement was entered 
Into. There is a verbal but no essential difference between the case 
where the mortgagee says : “If you pay within a certain time, I wilt 
upon receipt of the payment remit ihe rest" and the case where he 
lays: "I remit the rest pro*lJ?d that you pay me so much within a 
certain time; and provided that if you do nor so pay, I will revert to the 
old situarton”, It is merely a different manner of expressing exactly the 
same thing. Now, the words “if a sum is named in the contract as 
the amount to be paid in case of such breach” (S 74) mus r. be read in 
die light of the words which follow, i. e, “any other stipulation by way 
of penalty”. This shows that there must be something in the nature of 
a penalty governing the earlier proposition also Now f if the illustrations 
are considered in which it is declared that the stipulation amounts 
Co a penalty, it is to be found that in every case some further sum is to be 
paid by the person giving the undertaking larger than the amount that 
was due from him independently of the agreement. It seems, therefore, 
that the term “penalty” cannot be properly applied where all that is 
agreed between the parties is that they shall revert to the situation 
existing immediately prior to the new agreement, even chough that may 
involve liability on the parr of one of them for a sum greater than if 
he had carried out the agreement. 9 

Under the terms of a ki$ibandi mortgage bond, the mortgagee was 
entitled to an interest at the race of 2 J* per month on default in paying 
any kist. There was also a provision that the mortgagee would be 
entitled to compensation at the rate ot 25 per cent if the mortgagor made 
default in paying rent* Held* that 25 T damages is nor a stipulation by 
way of penalty and even 11 it wer -so, Court can give effect to the terms 
of the contract and further tY mortgagee can v.et both interest and 
damages at stipulated rates on default. 

The stipulation that if one instalment is not paid the whole amount 
•hall be paid forthwith is not a penal provision. Nor is such a provision 
one of those agiinst which relief has been us nl ly given» e. g.> in case 
where If default is made a larger sum is to bpaid chan is admitted or 

!, Daya Rom liidumd, v. Nofebux. A 1 R, 1929 Sind. 98 t 116 1. C. 
577 ■ 23 S. L. R. 375. 

2. Sheo Prasad, v* SanauUah, A. 1. R, 1929 All* 558 « 1929 A- L )* 
894 t 115 I. C. 639. 

3* Chandi Charon Laha t v /than Kumar Majumdar, A. L R. 1931 
Cal 772 (0; 53 C L* J. 516 ; 132 L C. 912* 
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interest 1* calculated at a higher rate There la no reeaon in (his cast 
why the failure of the judgment-debtor to pay the instalment at the due 
time should be condoned-' 

On difference of opinion between Jai LaL & Agha Haidar, ) J -, in 
Jwata Ham* it was referred to Bhide I- , who obtetves that in die case 
of a decree based upon a compromise, where a decree-holder afreet to 
accept payment of a imalter sum than what is actually due from a 
judgment'debtor in discharge of hit claim against him and this sum is to 
be paid in instalments on specified dates, and It Is stipulated that to 
default of payment of any instalment at agreed, the whole amount 
originally due shall become recoverable, the executing Court has power 
to go behind the decree and give the same equitable relief that the Coutt 
enforcing the agreement embodied in the compromise decree could give- 
The question whether a default has or has not taken place it one of fact 
to be deckled on the facts of each cate. It cannot be laid down aa a 
matter of law that time is not the essence of the contract in such cues. 
Where, on a default taking place, the decree-holder only withdraws a 
concession given by himself and seeks to enforce payment of the amount 
due to him, the amount thus sought to be recovered cannot be held to be 
a ‘penalty’ within the meaning of S. 74, Contract Act 

In the present case the policy was inter aba subject to the following 
‘‘privileges and conditions": “Condition No. 6—After payment of 
premiums for two years policies may be surrendered to the Company for 
a cash payment (based un the number of annual premiums paid) on 
application being made while the policy is in force or within 2 months 
from the date on which the last unpaid premium became due, if the life 
assured is still alive, and on payment of all premiums up to the date of 
application. “Condition No. 7- —In the case ot whole life assurances with a 
limited nuraberof premiums and of endowment ot assurances, afterfpremiums 
for not lets than two years have been paid and on application being 
made while the policies are in force or within 12 months from the date 
on which the last unpaid premium became due, if the life assured is adit 
alive, and on payment of ell premiums up to the receipt of such 
ppllcation and of interest thereon, the policies will be made paid up for 
amounts proportionate to the number of annual premiums paid". HtU,' 
that assuming that C Is. 6 and 7 are stipulations for forfeiture, it cannot be 
held that they are stipulations in the nature of penalties against which 
relief ought to be granted. What ma y be c o nstrued as a penalty in the 

1, Hotchand Tolar am. v Premchan 1, A L. R. 1931 Sind. 42 1 131 1. C. 

710 25 S. L. R. 279 

2. JwaUi Rum, v. Msdutia Dus, A. 1. R, 1931 Lah- 696: 132 L C* 

5S0. 


P. Sank uni Me non, v. Empire of India Ufa Assurance Co, Ltd 
Bombay, A. IK. 1932 Mad. 241: 1931 M. W, N. 624 
61 M. L. J. 386 » 34 M. L. W. 643: 134 L C. 977. 
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cate of in ordinary loan is not necesurilf a penalty In the cate of a All 
Fund transaction* 

The defendant executed a bond in favour of the plaintiff for a certain 
sum agreeing to pay it in two instalments It was stipulated that if the 
instalments were paid on the due dates no interest would be charged, 
but in case of default, interest would be payable at a certain specified rate. 
The defendant failed to pay the instalments on the dates fixed. Held, 1 that 
the debts original!? due by th * defendant to the plaintiff carried interest, 
but the plaintiff showed a concession to the defendant that if he paid the 
amount on certain specified dates no interest would be charged, but that 
if he failed to avail himself of the concession he would be Htble to pay 
Interest at the stipulated rate from the date of the bond. Such a 
condition cannot be said to be in the nature of a penalty and cannot be 
relieved against under S. 74, Contract Act , or on equitable grounds. 

The provision to pay all the future lnit&lnunts in a lump sum in the 
case of default by a prize winner in payment of any instalment, provided 
for by the {cimwdri has been held in a number of cases in this Court to be 
by itself not a penalty and should always be relieved against.” 

A subscriber in a chit fund purchased the chic at the first auction itself 
and executed a security bond in favour of the stakeholder for regular 
payments of future instalments as follows : “If 1 fait to pay on the dates 
mentioned above, I shall pay the amount in default together with interest 
thereon at the rate of half a pie per rupee per each day of default, within 
the succeeding one month. On the default of even such payment, you 
can demand in a lump the amount due for the remaining instalments 
after deducting the amount paid till then, without reference to subsequent 
Instalments*' H*M,” that this decision 4 distinguishes this case by reason of 
the fact that in that case the subscriber had not received the full amount 
due to him as it Is argued in this case he has not done when he bought the 
cflit. The matter for consideration is whether the provision by which he 
bound himself down to be liable for the future instalments and on 
default to have demanded from him in a lump the future instalments is a 
penal one. On consideration it appears that it clearly is not. It Is 
impossible to see how these chit funds could be successfully carried to a 
conclusion unless the subscribers are bound down to pay and made to 
pay the instalments ss and when they become due. If a subscriber 


1. Bishambhar Das, v. Katha Singh, A. I. R. 1933 Lah- 523 * 

147 L C. 755. 

2. M. Kunfu Nait> v. Narayanan Naif, A. I. R. 1933 Mad. 252 i 

140 l C. 838 : 37 M. L. W. 93 : 65 M. L J. 29 ; 1933 M. W.N, 

6^8 

3. SubbtaH Pillai v. MuihiaK Pillai. A- I. R. 1933 Mad. 657 1 

38 M.L-W. 244:65 M. L. J. 302 « 1933 M. W. N. 1298 * 
146 I C. 1016. 

4. Romalfefa Admtar, v. MMuiaUwndwm, A. L R. (925 Mad. 

177 : 85 L C. 261. 
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defaults, then it Is quite obvious that he cm have demanded! from him the 
full amount of the instalments which are due from him. In this case the 
subscriber received the total amount due to him under the chit, This 
case seems to be covered both as regards the faces and the rules bp the 
Bench decision of this Court. 1 

A subscriber to a chit fund takes the chic in auction and executes a 
security bond for payment of future instalments and agrees that on 
default of any one instalment, alt the future instalments shall become 
due on date of default. Held ,* char the matter has been art at 
rest by tbit decision 1 in which it has been held dissenting from 
the view of Srinivasa Ayyangar that the clause that all the 

future instalments shall become due on default of payment 
of any one instalment is not penal and this case * it approved of This 
sets the matter at rest and there can, therefore, be no doubt that this 
default clause is not a penal clause. If the whole sum becomes due and 
there is no penalty, then there is no reason to call the interest which 
has to be paid on such«sum until the principal sum is paid a penalty* 

An increased rent was reserved in case the lessee committed a breach 
of a covenant. Held, 4 that the increased rent is not a penalty but is in 
the nature of liquidated damages. The lessor does not lose his right to 
recover ft by accepting the original rent only, even if such acceptance be 
with the knowledge that his right to the Increased rent has accrued, 
though for the period for which lower rent has been received he cannot 
claim the higher rent provided in the deed in case of a breach of a 
convenant; but for future periods he is certainly entitled to claim the 
enhanced rent. Even if the provision contained in the deed is in the 
nature of a penalty. Courts cannot give relief against it. As pointed out 
in this case* with reference to forfeiture of a lease and re-entry on 
breach of a covenant that Courts have no power to relieve against the 
forfeiture and the lessor was entitled to possession on breach of the 
covenant. 

An auction purchaser of a chit fund executed a bond. In essence the 
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bond* provide chtc he •Halt pay the future instalments at they become 
due and if befalls to pay any instalment* on the due date then he says 
In the bond : “l shall pay the tame within 15 days from the dace of 
default with Interest at 1 per cent per mensem. If default is made even 
in repect of the payment by that time and thus default is committed In 
re*pea of any one instalment, I shall pay In one lump the entire am nmt 
of all the instalments to come with interest at P* L-'i-O per cent per 
mensem from the date of default after excluding the payment* r , ?t l have 
made for the instalments that tad gone by previous to fhe one in respect 
of which default ii committed by me without having anything to do with 
the instalments yet to come 1 ' Mow \t is said chat the default clause 
bring tills case within S. 74, Hint (g), Contract A~f, because in essence 
this cHu fund transaction it a contract of loan wherein the borrower 
borrows a sum of money and gives a bond for a larger sum oi money 
with a def ult clause In that bond. f {eU, 1 that r,o declare that the 
obligation to pay the tump sum on failure to pay an instalment is a 
penalty would have the effect of relieving the purchaser of the chit 
fund from his obligation to carry out the contract that he has made 
and to pay the consideration that he has offered at the time of the 
auction. 

In the present cate rhere is • decree directing the appellant to pay a 
certain sum of money. It is conceded that he be allowed to pay by 
instalments, but it is laid down that if he fail* to pay any instalment by 
the due dace he •Holt be liable to pay up the whole of the decretal 
amount. This stipulation Is not a penilty. On failure to pay any 
instalment the appellant is in no worse a position than he was at the 
beginning* Ida absurd to aay that the enforcement of the agreement 
is itself a penalty.’ 

After some contest the parties arrived at an amicable settlement of 
their disputes and filed a petition to the following effect :—‘*l he claim 
has been aettled as below The defendant will pay to the plaintiff 
Ra 1,100in full satisfaction of the claim on or before 3Jth June 1934. But 
if the payment is not made at aforesaid within that period, then the 
defendant will be liable for full claim, that is, Rs l,6?n and full costs 
of the *ult*h It was contended that the agreemrnr to pay Rs 1,676 
was a penal provision. Held,* that it has been observed in a Full 
Bench Allahabad case 4 that S. 74, Contract Ate, applies to the 

*. P. N, Koghavan PaUar, v. S- Atunntghnm, \ 1 R. Mad 

385 : 1935 M W, M 70 68 M L J. 28* : 41 M.1 W *76. 
158 I. C. 1037* 


2, 

3* 
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J R. 1915 Rang* 341 : 159 l C 801. 
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MohhMm, v* Knshmito A. L R* 1931 All 252 : 142 I. C* 419 
55 AIL 334 ; 1933 A* L. J. 132 (F« fi.) n9 
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case of * compromise decree and It te open to » Court exectktni 
such decree to interfere with a stipulation by way of penalty 
contained in rhe compromise and the contrary view taken irt 
a Bombay case 1 was overruled later on in Kvuhitahm* and had not been 
followed tr* the case of Na$appi.* The question now is whether the 
stipulation to pay Rs l,6?6 on default of payment of Rs UOOon or 
before 30th June 1934 was by way of penalty. To resolve this question 
one has to see what a penalty means* When a contract contains a 
term w hich, not being an integral part of the contract* is introduced 
only for the purpose of securing the performance of the contract, that 
term is penal and equity interferes to relieve a party to the contract 
against it. A penalty is a term which is extraneous and collateral to the 
actual contract When \ borrow s Rs. 100 from B and agrees to repay 
the same w ithout interest on a particular date, and in event of default 
agrees to pay Rs i.JCO, the latter stipulation is a penalty because it is not 
a parr of the primary contract and is intended tu secure payment of the 
sum legally due on the fixed date There are similar terms as ro payment 
of interest, which are well-known But if A owes B Rs. 1,000 and B 
agrees to receive Ks 80 * in lull satisfaction provided that the sum is paid 
by a certain date, but reserves his right to recover Rs. 1,000 on A^S 
tailme to pay the smaller sum on the due date, the contract does not 
involve any penalty. The test is whether or nor the larger sum that is 
payable by the debtor is actually due and legally recoverable. In the 
first mentioned illustration given above, the debtor is not liable to pay 
nor is the creditor entitled to recover i s 1,-00 when the loan advanced 
without interest was only Rs !.000, bit in the last-mentioned illustration 
the debtor is bound to pay and the creditor is entitled to recover Rs l,CO0 
as that w tr.e debt actually due and the creditor’s willingness to accept 
Rs dt v w only a concession to rhe debtor. In England as ir appears from 
the English ease** * that it is now a well-recognized rule of equity that 
rhe reservation ol a right to have lull payment of money actually due on 
an existing vuntracr, sho.di there be a failure to pay a smaller sum on a 
day certain, cannot be treated as a penalty. I he law is summarized in 
HaUbury s Laws of England (HaiUham Edition* Vol H, p 191, as 
follows \X here money is actually payable or to become payable, a 
provision may validly be made tor diminishing the amount or making it 
payable by instalments or allowing other concessions to the debtor upon 
stipulated terms ; and it the debtor complies with the terms he is entitled 
to the benefit of the provision. But he must purchase the benefit by 

1. Shnakuh l innuppa, v. Mahjblya, 10 Bom 435. 

2. Kmhnabai, v, Hart Goviud, 31 Bom. 15 : 8 Bom* L. R. 813. 

3. ftagappa, v* Venfcai Kao, 24 Mad. *163. 

4. Thompson , v Hudson, (1869) 4 H L 1 ; 38 L J. Ch. 43 L. 

3. Swell* v. Musion, (1863) 23 E. R- 420 : l Vem. 210. 

6. Ford, v. Ckuitr^iid, (fcatb, (1854) 52 b* R* 416 : 19 Bcav 428* 
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otriet compHtnee with (he tern* end if he is in default, the fall debt ft 
I*T*We and he cannot claim relief as againata penalty”. That being the 
law, It is evident that the agreement of compromise did not involve anr 
penal provision. The agreement of the parties as well as the decree 
dearly show that the smaller sum was intended to be paid in fall 
settlement of the larger sum that was actually due and recoverable. In 
such a case, as has already been shown, equity does not regatd such a 
Provision as being in (he nature of a penalty- 

Reference was made to this Privy Council case 1 but in that case 
itself at p IS, of 34 L A, Lord Davey pointed out . “Compound interest 
is in Itself perfectly legal but compound interest at a rate exceeding the 
fate of interest on the principal moneys being In excess of and outakle 
the ordinary and usual stipulation, may well be regarded as in the nature 
of a penalty". Therefore, the stipulation to pay compound interest at the 
the same rate (18 P c. p. a) u on the principal cannot be held to be a 
stipulation by way of penalty.* 

It was contended that the agreement that the pledge should become 
irredeemable if not redeeme 1 after three months was stipulation by way 
Of penalty, and S 74, Contract Act, would apply. There is nothing in 
the insertion of this agreement which is by way of penalty not was it 
explained in what way it was of the nature of a penalty. It is obviously a 
plain straight fotwatd agreement that, on failure to repay the loan in three 
months’ time, the property pledged should become the property of the 
pledgee, and the transaction should be lerminatrd. There is no 
evidence to show that this was an unfair agreement, and, even if it were 
an unfair agreement, that would not in itself constitute It an agreement 
by way of penalty unleu perhaps it could be shown that the value of the 
buffaloes was so very much larger than the amount of the loan that It 
would become obvious that the clause was really inserted as a means of 
bringing pressure upon the pledgor to repay the loan within the 
contracted time,’ 


In this cate it was mentioned in the decree that a certain amount was 
due to the plaintiff and that It would be paid by the execution of a sale 
deed In his favour. The agreement transferring the property for the 
payment of the decretal amount cannot be called a stipulation by way of 
penalty. 4 

Having perused the Kfslbandi bond, it appears that the debt it an 
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bWWCrtt bearing defer. It is true thit no interim was payable if alt the 
instalments were paid within time, but the parties co n tr a ct e d that if the 
Instalments wer? in arr.rsrs. th;* creditor would have the right to realise 
interest at a srip iUre.1 rar - It may be that in a proper case, the Court 
may come to the conclusion that the stipulation to pay this rate of Interest 
was by way of penalty, but that would only affect the question as to the 
rate upon which interest would be payable by the debtors* It would 
not mean that the debt was not an interest bearing debt. In the presenr 
case, moreover, it has not been found that this stipulation to pay interest 
was by way of any penalty >r that roe interest can only be decreed at a 
reduced rate. Under the aforesaid circumstances it Is held that this is 
an interest bearing bond*or debt 1 

The term* of the compromise are perfectly obvious that there was no 
question of a pent! stipulation in the deed of compromise. It seems 
that by reason or me compromise the decree-holder was agreeable to 
make certain concessions in favour of the judgment-debtor in case the 
judgment-deb:or was prompt in making the payment of the smaller 
amount mentioned in the deed of compromise. The facts of the case of 
Kishan Prasad 9 wer* simitar to the present case where it was held that 
the provision regarding the payment of the larger amount in case of 
default in payment, of the smaller amount within the specified time was 
not by way ot penalty/ 

7, Higi rate of interest as a penalty :—In this Calcutta case 4 it is 
observe.1 a* follows : —‘But l wish to make U quite clear that! am 
deciding mar c.iu agreeis a stipulation by w ty of penalty having 
regard to the circumstances of this case only, because it may well be that 
in other cases 75 p c. is a perfectly proper rate, or at any rate, it may nor 
be a stipulation by way of penalty”, f oe principle enunciated in another 
Calcutta case* seems to apply to the faers of this case. Thus 
in view of the particular facts of that particular case interest 
at 73 p, c. was a penalty within the meaning of S. 74, Contract 
Act. On the otiier hand, it has been held by a Bench of 

Patna High Court cnat tine Court is n »t competent to rip up a contract 

merely because it considers the rate of interest hard and unconscionable ; 
and that a debtor cannot be relieved except by showing that he comes 
within four corners of $. >6. Contract Act The latter is the correct 
view and this is also the view which their .-ordships of the Privy Council 
have to several cases l aid down. Ordinarily whe n a cr editor atipulates 

1. AjodHya Prasad Bhagst. v. Gnhind Missir, A I. R, 1946 Pat. 404, 

2. Ktshon Prasad, v. Kunj Behati Lai, 24 A. L, ). 210 : A 1. R. 1926 

AlL 278: 91 1, C. 790. 

3. Popular Bank of India , v. Cheranji Lai, A* 1. R- 1947 All* 136 : 

1946 A. L. J. 490. 

4. Krishna Charon Barman, v. Sanat Kumar Das, 25 C. L, J. 31 1 

44 Cal. 162 ; 34 I. C. 609, 

5. Sorish CHttnder Giri, v. HemChander Mookhofiadhya, 29 Cal* 823, 
R—202. 
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for t high rate of interest hi* object ii to secure the continuance of the 
loan rather than It* earl? payment. How then can the inteieat be called 
penalty* When the contract provides a special condition for a change in 
the rate or mode of calculation of interest as a punishment for some 
default, that special condition may operate as a penalty ; but ordinarily k 
is not possible to consider a high rate per te objectionable as a penalty 
within the meaning of S. 74, Contract Act* 1 

It is an error to say that the tendency in the modern decisions is 
always to disallow high rate of interest on security bonds where a 
property is sufficient for payment of a loan advanced by the creditors. • 

It has been laid down in a decision of the Judicial Committee,* that in 
the absence of anything to prove undue Influence or to show that there 
was an unconscionable bargain* the mere high rate of interest is not to 
be treated either as penal or unconscionable. 4 

Although interest at the rate of Rs, 1-8-0 per cent per meiuem 
compoundable every month is excessive yet it is not hard and 
unconscionable. Hus view is supported by the Privy Council decision. 1 
It has neither bscn alleged nor proved that any undue influence 
was exercised by the plaintiff respondent in connection with the 
mortgage deed in suit. U the consent given by the defendants to the 
rate of interest stipulated in the deed of mortgage was free, and no 
undue influence or coercion was exercised, the appellants cannot be 
allowed to plead that they should be allowed a relief by way of 
reduction In the Interest agreed upon merely on the ground that the 
rate is excessive 1 he defendants are, therefore, bound to pay at 
the rate, and in accordance with the terms proved in the mortgage 
deed.* 

As pointed out in this case/ a Court has no power to reduce 
the contracted rate of interest solely on the ground that it is hard, 
excessive, extortionate and unconscionable apart from any question 
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of undue Influence or fraud. A parry to a contract cannot avoid 
iron the ground of undue influence, unless he proves that the other 
party was In a position to dominate his « V UL The mere tact that a 
party to a contract was at the time of contract indebted to the party's 
brother* does not put the latter parrv in % position to dominate the 
will of the former party. As pointed out in another case 1 if the 
consent given by a mortgagor to the rate of interest stipulated in the 
deed of mortgage is free and no undue influence or coercion is exercised, 
no relief by way of reduction in the interest agreed upon can be allowed 
merely on the ground that the rate is excessive* If the *ate stipulated 
in the deed is not hard and unconscionabt*, the mortgagor is bound 
copay. Held/ after relying on the aforesaid decisions 1 '* that 
both the lower Courts have held in the present case that the mortgage 
was not executed under anv iindm* Influence* In the absence of 
undue influence or unfair dealing no case of clog ran be. put forward 
merely on the ground that a high rate ot interest has been stipulated 
for in the mortgage deed, v ee this case 4 in this connection. It 
cannot he said that the rare of interest was hard, excessive or extortionate 
in this case. 

No attempt has been made bv 'he defendants to prove that at 
the time when the conrracr was en T red into, the plaintiffs were in 
a position to dominate the defendants and to exercise undue influence 
over them, to Induce them to enter into the contract* and that the 
defendants were not free agents in entering into the contract. The 
defendants failed to prove th s. the plaintiffs are clearly entitled to 
the interest at the rate srateci »n the hihufiyai even though it be 75 
per cent. 8 

In this case the bond shows that the mortgagors borrowed >0 mds of 
paddv worth Rs. 200 at Rs. 4 a maund. One of the defences was that the 
paddy at the dare of the bond was selling at the rare of Rs, l or Rs 2^4*0 
a maund and the price on the date on which rhe bond was executed was 

fixed at Rs. 4 in consideration of future interest and profit to the 

mortgagee. The amount borrowed was payable in six instalments running 
over six years and it was stipulated that in defa«*b of payment of any one 
of these instalments the mortgagors would pay interest on the defaulted 
instalments at the rate of one pan of betelnut per rupee per month. The 

! Sulthfal, v. Mvrari Lai. 1 Luck, 160 MO. L. 1* 95 : 3 O. W. N: 

248 s 9> I C. 1019 : A. 1 R. 19/6 Oudh 273. 

2. Baud, v Debt Ptasad, A. I R 1925 Oudh 535: 12 O, L I. 379 s 

>9 1 C. 348. 

3 Ram Prasad, v Khusat Singh A. I. R. 1926 Oudh. 408 : 13 0# L J* 

160; 3 O, W. N. 400 96 L C. 4 3 : 29 O. C. 253. 

4 Saheb Baksh Singh, v. Mahomed Ah\ A. I. R. 1920 Oudh. 114: 

70 L 1 389; 58 i. C. 115. 

Ba shirulla Bhuiya, v. M cajon, A. 1 R* 1926 Cal. 690 * 92 !» C< 
593. 
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evidence on the record shows rhtt s pan of betelnut at the time when the 
contract was entered imp wu worth from 2 annas to 4 annas. The interest 
accordingly chargeable on a defaulted instalment was under the bond 
from 150 to 300 percent. The plaintifi however, in the suit charged 
Interest at l anna per rupee per month, that is, 7 > pa cad per annum* 
Held, 4 that the Court is not concerned with cases where there Is 
stipulation for a double rate of interesr, namely, one rate of interest If the 
amount lent is paid within a certain period and a higher rate if it is not 
paid within that period, either from the date of the bond or the date of 
default. Even the amendment in lS'W did not touch the question under 
consideration, namely, whers originally no interest is stipulated but it is 
provided to run from the dare of default. In the present case the interest 
charged Is not “ increased ** interest but it is charged for the first time 
from the date of default and there is only one rate of imerrsr whereas 
the Explanation to S, 74 contemplates two rates, one lover and the 
other higher. In the Allahabad case 1 one of the learned lodges took the 
view that the Explanation covered a case like the present But when the 
law speaks of a particular kind of contract it is not permissible to say that 
it includes other contracts also but not of the same nature, on the 
principle of exptessio unius est exdusio altedus « From a review of the 
case-law It would appear that when money is lent payable without interest 
within a certain period and to carry interest on defat/', me stipulation 
is not penal unless the rate is exorbitant. This view is justifiable for if 
the rate is exorbitant it comes within rhe words “ if the contract contains 
any other stipulation way of penalty " added to S. 74 in 1^9), for the 
Court would then be entitled to infer that the rate of interest was put 
not as a matter of actual contract between the parties but for the purpose 
of cither accelerating payment of the original loan or penalizing the 
borrower for not paying within the time specified. uch *a contract, 
therefore, contains a stipulation which may fairly he regarded as penalty 
Tha following propositions are fairlv deduclhle from the wording of 
S. 74, Contract Act, as it now stands and the authorities upon it where 
the bond stipulates that the loan will carry no interest for a period but in 
default of payment during that period interest is to be charged from the 
date of default: (l) where interest is to be charged from the date of the 
bond, whatever the rate may be, the stipulation is in the nature of 
penalty : (2) where interest is to be charged from the date of default at 
the usual, ordinary, contract rate the stipulation is not in the nature of 
penalty. (This is not of much importance as if interest is charged at the 
ordinary rate the Court will not interfere with the contract even if the 

1. Rafa Mia, v. Naderajfama Mia, A. I R. 1*^2 Cal 5* : 5° Cal 613 ; 

135 I. C 791 ; 54 C. U J. 576 ; 3S C, W. N. 1224. 

2. Nofof Ait Kfton, v. Muhammad Faxl A ii Khan, A. 1. R. 1928 

AIL 255: 107 I. C. 249. 
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stipulation Is held to be penal It 1 ) where the loan include* the film 
advanced and future compensation or past interest due, the stipulation for 
payment of Interest at any rate from the date of default is penal. ( This la 
in accordance with the principle underlying Ulus, (g ). S. 7 l , added by the 
amending Act of 1399 )« 14) If the rate ot interest is exorbitant the 
stipulation ts penal/ The contract in the present case comes under Rule 4* 
It has been found that the bond was for the proper price of the paddy 
lent to the mortgagors. The rate of interest is, however, l >0 to 300 % 
though the plaintiff charged only 1 * % which too has been considered 
high: see Ulus. (d) to S. ?4, « ontract Act. It Joes not say that in default 
of any one instalment the entire amount of the bond would become 
due, but the rate of interest chargeable under the contract and actually 
charged is exorbitant enough to make the stipulation penal which may 
be relieved against. In this view of the matter the Court is cntlrled to 
reduce the rate of interest on the express wording of S- ’ I, Contract Act. 

After reviewing the case-law, the law', now, is that In the absence of 
anything to show that ihere was undue influence, the rate of interest 
Cannot be treated as penal or unconscionable merely because it is high, 
and the Court has no option but to allow the rate stipulated in the 
contract , 1 

8. Lease in the nature of penalty: -In the kabuliyat it waa stated that 
alter the expiration of the terms ot five years the defendant wont retain 
possession without taking fresh settlement and if he does retain 
possession, he shall go on paving rent to the rnalikt at the rate of Ps. 5 
per bxgha so long as he shall so continue in possession, and to this pa* t *nt 
neither he nor his heirs shall have any objection The term mentioned 
in the kabu/ryar expired in 1320 and the plaintiffs brought a suit x recover 
two years* rent, that is, for 1321 and l >2.\ at the rate of Rs. S per biaha. 
He/d,® that in the case of ’ umpot* It was stipulated in the kjbuliyns : 

‘ that after the expiration of tne term of five years l shall cease to have 
any right to retain possession ; that in case i fail to execute fresh kabuiiyats 
the rimiifc tammdaTj shall have the power ro reali* ■ rent at ! ls r > per Bigha 
on the strength of rhe fCubufiycic ani l shall hive no objection ro this**. 
It appears tnat the present case ani the cise referred ro above are almost 
identical so far as the terms of the k iW-vj*. it ? c\>nr inv i. In the 
case of Gohind* the decision of Ounput 3 was fviv.v-l it was held 
that an agreement by the tenant that if he held over uoon the expiry of 
the term, he would pay rent at a higher rate th.\n h: dt i i iri ig the term, 
waa valid and enforceable. 

!. Han paria Hoy Chmvdhwi, v. Jagai shoo, \. R. N34 ,'al. > 11 . 

3S C. W. N. 1*2: 151 l.C. IS*. 

2. Romndhin C haudhury, v. Kumodmi [fasti. A. 1. P 1918 Pm 

IfO s «S l.C. 901 

3. Cun put Singh, v. Jasodhat Singh, 20 I. C. 516. 

4. Gobmd Mandat, v.Banani Pr<uad, 21 i. C. 3$. 
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The ktibuUyat wa* for a term of ten yeart, It waa stated tn the 
kubuliyai tnat the rent ‘ v as fixed su R«, 7o & year, that there was to be A 
temporary ahattmumt »i i-s f" h tint Hi -0 wo M be rnyaWe f*r the term 
ot the * ;hukyay uidi on cxplr? of the T-rm r. ■ - : wojjd be a fresh 
ff«tHfflnp;«t u*r so lorn* as a tresn sr?'hvm*nt was not viade, the rt*fU w»* 

robe paid ar the rate ui *■ .* y- i ar. it is found but although the 

t^rm <>i she- Iviv* ■.'xp i r**l ion a »«?o, me JeienJant wru. on paying rent at 
thi^ r;utr ot s, A) t whu; , ,t) pi*,ir3 to have been emwd in tin* landlord’s 
book as <if;mnar un i --ib'» urj i die plain 1 'id's serv.-ms pressed the 
defendant m ,-n u mn> a ir,^h sutivnuu he d emanded rent at 

thi* rate n{ 7o ' !J.' but *h»- <*ir>f Irion th.r m*' dftbndanM should 

pnv nr the rate .**! Us ?A 'he rxmry of the rnm so ion* as a fresh 

h«n,loh.ut w <v>. ..rl-ntn- fv-ufh,r <.< , P ,. ; „! chjse, 

thw *" r '*• • "f !>••*’• •'< pr<-<* .r • the defendant to enter 

into a ffrih S- ■■ d 

was nor .in: >*jV { > , \ 
in f j ~ presto■■ >. > 
the d»-i- n i.infs *.: 
half ter.* a<t)<.> m f . >i i 
to do so pr^/ViV 
the n'bnhft »n vv:r: 

Sfipul »■ son is puts’ - 
the «:•>.•> r.i.:r bin ic 
owk: u to .:. * »< i i. r v 
p.iffv■.■■!♦:• w- ani 
the produce*. 

Ac ‘Ordine m ;? e 
<s nor rhyo f■ * ho! i r!u? 
payturnt ot iff eresr on r..-n p.iumr 
t>. must be tak :i to pern 18 

intStf pr -*5 nr .. r-- ■ an d.vMicm s-.ir v a < compromised. The 
provision* of compr->-.<K> «.-t.* that np to Ji years the defendants 
«•««• to hold the rr--i. K-s cr a r. m oi Rs. 4(V a year and that if the 
deltf;idaots « ,ir*t ■ i to - ..upv ' ! -'-pnTni- sait-rrii!- ■fvj.'-iry ,-i Ji years, 
Without ».»k ntt =1 !::■:» -nr ; I v v \s otl!I hiu,. to pay rent 
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itR* JOT per month. Ir was held that what the parties Intended wm 
that, if rhe defendants wanted to occupy the premises after the expire 
of 11 years, they could either take a tresh settlement or remain In 
occupation with uk a fresh settlement on a rent of Rs. f CO per month 
which the parties *t that time thought would be » fair reot after the 
lapse of 11 years and that the terms were not penal and. therefore, 
they were enforceable This case is almost exactly similar to the case 
of Gunpat . 1 In a Bombay case* it was Held that the doctrine of 
penalties was not applicable to stipulations contained in decrees. In , 
that judgment Bird Wood, !«, cited the following remarks made by 
West, l, in the Bombay case * “The principles which govern the 
enforcement of contracts and their modifications, when justice requires 
It, does not apply to decrees which, as they are framed, embody and 
express such justic- as the Court is capable of conceiving and 
administering- The admission of a power to vary the requirements 
of a decree once passed would introduce uncertainty and confusion. 
No one's right would, ru any stage, be so established that they could 
be depended on, and the Courts would be overwhelmed with applications 
for the modification on equitable principles, of orders made on a full 
consideration of the cases which thev were meant to terminate. It 

is obvious that such a state of things would not be far removed from 
a judicial chaos; and as ordinary decrees are rhus unchangeable, so 
arc those in which rhough a special provision for the convenience of 
parries their own disposals of their disputes are embodied, The 
doctrine of penalties B not applicable to such a class of eases ; and 
those who, with eyes open, have made alternative engagements and 
invited alternative orders of the ourc, must, if they fall to psrform 
the one, perform the other, however greatly severe its terms may he M . 
The defendants, Therefore, cannot put forward the doctrine of penalties 
in the present case considering that thev held cheir premises under 
the terms of the compromise embodied in t \e decree 4 

The covenant to the effect that if the defendant continues in 
possession or the land after the expiration of the first k nbuiiyai, then 
he would tuve to pay rent at a higher rare, is not in the nature ot 
penalty, and it can be enforced even if the tenant has acquired occupancy 
rights during the period of k abuliyai. * 

The respondents attempted to argue that the stipulation for the 
payment at the rate of Rs. 7 made in the kabuliyai was penal and could 
not be enforced. It is true that a somewhat similar proviaion in a 

1. Gun fiat Nm&h. v. Jasodhar Singh. 17 C. L. J. 590. 

2. Shirekuli hmapa Hegda , v. Mahabiya, 10 Bom. 435. 

3. Bai Prasad, v. Dhamidhar Sakharam, 10 Bom. 4.37N. 

4. Jtendra Nath Chatter/ee, v Mt. Jasoda Sahun, A I. R. 1926 Pat 

Ul : 1925 P. H C C 35 ^ t 92 I r 61? : 7R L. T. 299. 

J. Kuman Dos, v. KachaU Mandat , A i R. 1928 Pat. 62 : 9 p, L I, 
161:105 l a 20 



1610 tlAft IN TUI MAfUlV Of WfAitt. t Ctu VI 

kofcaliyat executed by a tenant in favour of hit landlord was held in this 
Calcutta case 1 but Rampini, J., who was one of the members ofthe Bench 
before which that case came up for decision gave a dissenting judgment 
in the case and in a later case 9 the facts of which were very similar to the 
facts of the present cite, it was definitely held that a stipulation for the 
payment of higher rent: “was not a penalty incurred by reason of the 
non~cxccution of the fresh k ibuliyai , \ This case 9 was followed in the 
case of iofitocP where it was held that an agreement by the defendant 
that if held over upon the expiry of the terms of the lease he would pay 
rent at a higher rate than he did during the term was valid and 
enforceable. This is also the view that has hern consistently held in a 
series of decisions 4 ' - of this Court It was clearly pointed out in 
these cases 4 ' 9 that the clause tor the payment of the enhanced rent is 
not penal because apparently it was not introduced into the lease to 
compel the performance of an act stipulated in the contract but was 
merely an option given to the lessee which he may accept or reject as he 
chooses, and was painted out by lwala Prasad, 1 . a stipulation to pay a 
higher rent for what is in effect giving to the defendant the valuable right 
of occupancy in the land is neither penal nor an unreasonable one. 
Besides, as was pointed out by Frere & Holloway, JJ. , in this case 10 “the 
tendency of the Courts of equity as well as the Courts of law at the 
present day is to interfere as little as possible with the express intention 
of the contracting parties*' , the same learned Judges further observing : 
M We have sufficiently Indicated our opinion as to the policy of relieving 
parties from the effects of their stipulation. That policy has been 
condemned by nearly every eminent judge who has had occasion to 
consider the subject, and arose at a period in which the views of the 
Legislature were very different to what they now are *’. 11 

In a contract of lease for J years at Rs. 5,000 per annum, the lessee 
paid Rs. 1,000 in advance as a guarantee for carrying out the terms of a 
contract and agreed to pay the balance on an appointed date The 
contract contained a clause chat if the balance was not paid by the 
appointed date, the money already paid would be forfeited. On breach 
of contract, the leasee brought a suit claiming the refund of advance* 

1. Teftndra Natain Srng/t. v Bakai Singh, 22 Cal. 658. 

2. Gunpol Singh, v. lasodhar Singh, 17 C ! 1. 590 : 20 1. C. 516. 

3. Gobmd Mandat, v. Banarsi Prasad. 18 C L 1, 74 : 21 1. C. 351. 

4. S. A. 11 H of 19«7. 

5. S. A. 902 of 1917. 

6. S. A. 397 and '98 of 1917. 

7. S. A. 7*7 of 1919 

g. Kitman Das, v Kackali v( andal. A* I. R. 1928 Pat, 62. 

9. Kuman Das, v TilaWhari Singh, 9 P. L. T. 184. 

10. Adunkey Ramchandra Row, v. Indukari Appalaraiu Gan** (1865) 

2M.H C V 4M. * 9 

11. Kuman Das, v. Radhtka Singh. A# 1 R. 19?9 Pat. 717 : 0 P L T, 

669: 9 Pat 487 : 124 I. C 625. 
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Held. 1 that foe mate point for consideration Is whether the provision 
for forfeiture of Rs. 1,000. if the tool amount were not paid by foe 
appointed date, is a penalty or not. in our opinion, it it not a 
“stipulation by way of penalty" within the meaning of S 74, Contract 
Act, but a clause for forfeiture of a deposit already made, which is not 
of a penal character. This hat been repeatedly held with regard to tales, 
as, for example, in the case of Wallis* where Fry, said “It appears to 
me on principle that a man who declines to perform his contract can 
hare no lien for money which he has expended in part performance of 
it” Fry, 1,’s judgment quotes earlier English rulings*'* to the same 
effect. In India this has also been held in this case* and there is no 
reason why this principle should not equally extend to money actually 
paid In advance as a guarantee for carrying out the terms ot a contract 
to lease- The lessor is entitled to retain the sum of Rs l. 000 but he 
cannot have it both ways and have the Rs. 1,000 forfeited under the terms 
of the contract and also damages on the finding that this sum Is a penalty 
which ought not to be enforced. * 

9. Reduced rate of interest on punctual payment as penalty — 
Interest at 94 % was not penal in this case because the mortgage deed 
provided that interest should be paid at 94 p. c. but that if interest at 74 7> 
was paid on or before the half-yearly dates fixed, the same should be 
accepted in lieu of the higher rate-* 

The covenant to accept interest at a reduced rate, If interest is paid 
punctually, does not make tne original rate of interest a penalty within 
foe meaning of S- 74 of the Contract Act 7 

The deed recited “i will claim a remission of annas four per cent 
per month from the interest, If 1 pay amount as stipulated. I will not 
claim remission if l do not repay the amount as stipulated". Held;* that 
the reduction in the rate of interest contemplated on punctual payment 
of instalments does not amount to a penalty 

In order to avoid the consequences of S 74, all that a mortgagee need 

™ iy ng k t v Sardor Budh Singh, A. 1. R. 1938 Lah, 62 : 

177 I. C. 354. 

2. Wallis, v. Smith. (1882) 2! Ch. D- 243 : 47 L. T 389 . 52 L J. 

Ch. 145: 31 W. R. 214- 

3. Hinton, v. Sparfces, 08687 3 C. P, 161 : 37 L J. C. P. 81 : 

17 L. T. 600 ; 16 W. R. 360. 

4. Magee, v Lovell. (1874) 9 C. P 107 s 43 L. J. C. P. 131 . 3C L. T. 

169 s 22 W. R. 334. 

5. S. V. Vipper & Co, v. Scwai Ram Patthad Mills & Co, A. L R, 

1927 Uh. 721 : 101 L. C. 686. 

6. Mali Lai Das, v. Eastern Mortgage 9 Agency Co, Lid, A. I. R, 1921 
P. C. 118.: 25 C W. N 265 . 61 l. C. 486 : 47 L A. 265 : 

28 M. L. T. 351 : 1920 M. W. N. 631. 

7. Kh lada Prasad Chaudhury, v, Rama nod Patnaik, A. 1, R. 1921 Cal, 

109 : 48 Cal. 1036 : 33 C. L. J 414: 25 C W. N. 776 s 

61 L C. 923. 

& Kesho Roo, ▼. Krishna Rao, A. L R. 1922 Nag. 263 : 70 L C. 31, 

F.—203. 
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to do to to rewrve die higher rate at payable under the mortgage and to 
provide for its reduction in care of punctual payment*. 1 

A debtor promise* to pay interest at U p c on the ban. but he had 
the option of paying the interest in advance monthly and In such a cate 
UH X would be charged Held* that such an arrangement it valid and 
not penal and S 74 doe* not apply to the transaction at ail 

10 Forfeiture of earnest money In the nature of penalty :«• 
According to the English decisions where thereto a deposit by a purchaser 
under a contract of sale of land, the deposit to not forfeited by him, 
where there to no repudiation or abandonment of the contract by him ; 
and where the vendor rescinds it before the contract to put an end to by 
the purchaser, he cannot retain the deposit. Where the damages 
sustained can be assessed and It is below the deposit amount, will not be 
forfeited. This case of Srinivasa* to rightly decided. Under the Indian 
Contract Act the vendor can recover only the damages sustained by 
breach of contract and If he rescinds the contract he must restore the 
deposit In the present case no damage has been sustained end there to no 
plea to that effect. 4 

The defendant purchased i plot of land from the plaintiff at an 
auction under the following terms of the document '‘Cl. 4 of the 
document provides that each purchaser shall Immediately after the sale 
pay into the Municipal Office a deposit of iO p c. of his purchase money 
and shall ston an agreement in the form sub-joined, and shall pay the 
residue of the purchase money to the vendors within a period of nine 
months from the date of the sale «nd on payment of the said amount the 
purchase shall be cum >Iet*i Cl 3 provides that “if any purchaser fail 
to comply with any at these conditions, his deposit shall be forfeited and 
the vendors shall be at liberty to re-sell the lot or lots sold to him eithet 
by public auction or by contract". The defendant made a deposit of Re. 1 
only at the elirn- of the auction sale and failed to comply with the rest of 
the conditions. 'MJ, 4 that the plaintiff was entitled to recover only 
10 p. c of me purchase m^ncy which the purchaser was bound to 
deposit ansi not rh- loss which mteht accrue to the plaintiff on re-sale of 
the plot of land. 

A person deposited a certain amount as earnest money for the due 

U Fiizhboimes, v Bank of Upper India Ltd, A. 1. R. 1921 Lah. 548 * 
77 I. C 523 :5LL). 438 : 4 Lah. 258. * 

2 Administrator General of Burma . v. M. £. Motts, A. L R. 1928 
Ron* 573 105 I. C. 592, 

3. Srinivasa, v Rathanasabhapathy, 16 Mad. 474, 

4. huieu lye r. £ Appaw fijdajefc, (1909) 33 Mad, 375 : 20 M. L. J. 

5. Allahabad Improtemeni Trust, v. Tikandra Jane Bahadur, A. I. R. 

1915 AIL W (2) : 38 All. 52: 13 A. L.J, 1079 » 30 l C. 
W* 
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ierfocmance by him of his part of the contract under which he agreed 
to pty the other party a certain sum but broke the contract thereafter. 
Held, 1 that the other party who becomes entitled to retain the deposit 
as forfeited under the terms of the contract must* in a suit by him for 
damages for the breach of contract, glve credit for the amount 
retained as forfeited and can only recover the difference between 
the actual loss sustained and the amount of the forfeited 
deposit. In Mayne on Damages, pages 248-249 it is stated as 
follows j—"It results from this that seller seeks to recover damages 
beyond the amount of the deposit, he must give credit tor the deposit 
which he has retained”. The present case 1 is covered by the authority 
of Ockenden* which was distinguished in Essex* und referred to with 
approval In How/e.* and was apparently followed in this case * 

In every case governed by the Indian Contract Act, 187:, where a 
deposit is made by a purchaser with the vendor as part payment In 
advance of the purchase money, subject to a stipulation that it shall be 
forfeited if the purchaser shall make default, S. 74 of that enactment 
applies, and gives the Court a discretion to deal with the question of 
forfeiture on equitable principles. To come within the principles 
•ppUceble to earnest money, such deposit muse be something paid over 
at the time of entering upon the bargain, and that those 
principles cannot rightly be applied to any future payment to be 
made under the contract. In order to consider the true nature 
of earnest money the Court must enter upon some retrospect. 
As pointed out by Fry, L. J. in Hout* 'The practice of giving 
something to signify the conclusion of the contract, sometime* 
a sum of money, sometimes a ring or other object, to be 
repaid or re delivered on the completion of the contract, appears to be 
one of great antiquity and very general prevalence". It was known as 
ana, or arrha (and more frequently a* inabo or anhabo to the Latins ; 
and T. Maccius Plautus, a writer of comedy who lived 200 years before 
Christ, wrote *atfhab<m* Ha* dedii juadrdginta minus'. In Sanders' 
institutes of Justinian, lit, 23, we read, Ti quittcutat adimpUw cMractum, 
gi quidemest empior, per da quod deJit ; si veto ven titor duplum , restituere 
competitor, licet super atrhi* nihil exprasum t ft*. Here there was mutuality. 
If the purchaser broke the contract he lost hit deposit; it the vendor 
was In default he repaid double, even though no sum beyond the 
earnest was specified Three contingencies were provided for If the 
contract was performed the earnest* as such* was returned If the 


2 . 
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purchaser broke the contract, he forfeited die eemeet If the vendor 
broke the contract, he forfeited sn ttnount equal to the ea rn e st , 
beside* having to return the earnest. From the Roman Law the 
principles relating to the earnest, passed into the law of England In 
Brscton, Lib. ii c. 27, we find, “Item cum nfraram nominee atiquid datum 
fuait ante ttadkionm, si empcorem emptionis poenitueric tt a contract** 
WtUft voUurit per dal quod dedit , si autem vtnditorem , quod attum nominee 
tecepeiit emptori restituat duplicatum" It is thus clear that, even in 
English Law, the original custom was for both parties to bind themselves 
to one another in a stated amount as earnest, the amount being 
deposited by the purchaser with the vendor. But the liability of the 
vendor was subsequently excluded—whether by custom or case-law Is 
immaterial,—and the one-sided transaction discussed in Hone 1 remained, 
with the consequence that the earnest became confused with part 
payment, liquidated damages, and penalty, and the amount of the deposit 
became a factor in determining under which category it should be placed. 
But an earnest remains to the present day something paid or given at 
the time of the bargain to evidence the fact that the negotiation haa 
ended in an actual and binding contract, and as a pledge for its due 
performance by the depositor, to be forfeited in case of non-performance 
by his default. This was the tmes or semes of Middle English, the em 
or erne* of the Welsh, the arles of the Scotch, the anhes of the French, 
and che anhabon of the Greeks. In India t is generally called bayana 
and Is frequently a very small sum—sometimes a single rupee—which is 
not taken as anything but a symbol of earnest dealing, and that is its 
proper character 1 . 

S agreed to sell paddy to A and received a deposit of Rs. 500. 
A failed to perform his part of the contract and is sued fot damage, by 
S. The finding is that it wa, A that broke the contract. The 
question to whether S is restricted In his claim by the amount of the 
depoelt. Held, 1 that the parties have their right to damages under 
S. 73, Contract Act, and unless they expressly contract out of that 
right under S. 74 they are entitled to such compensation as flows 
from the breach. It to difficult to follow the Allahabad decision. 4 
In this Presidency it to now settled as appears from this decision* 
that the forfeiture of the deposit for failure to perform to not affected 

1| Howe, v, Smith, 53 L J. Ch. l05-» : (1884) L. R. 27 Ch. D. 89. 

2- Bailabhdeu, v. Part*. A. U R. 1916 Nag. 104 : 38 I. C. 915: 
12. N. 1. R. 177. 

3. Subramaniam Chattier, v. Aifuiw Ptntmal, A. I. R. 1917 Mad. 

161 : 37 I. C. 377. 

4. Allahabad Improvement Trust, v. Tikandra Jan g Bahadur, A. L R. 

1915 All. 388 : 30 L C. 584 : 38 AU. 52. 

5. Name Afyor, r. Appoint Padayachi, 38 Mad. 128; 191. C, 402. 
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by S. 74, Contract Act. In a liter Full Bench cm 1 B wn held 
choc Ate mount forfeited may be taken into account in estimating 
Ate damages That was alto the view taken in the cate of Oft.* 
It follows from theae ruling* that the general right to damage* remain* 
unaffected by the forfeiture, although in estimating the damage* the 
amount may go toward* mitigating the claim. 

Plaintiff's suit is for arrears of rent and for a declaration that the 
amount deposited by defendants under the renral agreement has been 
forfeited. It is in effect a suit for rent coupled with a claim for the 
damages provided in the contract, if a forfeiture of a deposit can be 
Styled damages. Held/ that in the Full Bench case 4 it was 
dearly held chat in the case of a sale, S. 74, Contract Act, was not 
applicable and that a stipulation for forfeiture in cate of breach is 
not a penalty. The same view was held in the case of On 1 regarding 
a lease, and it is not contended that any distinction can be drawn 
between the esse of a sale and that of a lease. In determining whether 
the sum of Rs. 150 agreed to be forfeited was a deposit or not, the 
Court must be guided by the reasonableness or unreasonableness of 
the amount Taking ail the circumstances into consideration In the 
present case, it must be certainly held that the amount to be reasonable, 
being, as it is, one-half year’s rent in a rental agreement for five years. 
Following the Full Bench ruling* the plaintiff is entitled to retain cha 
deposit, and is also entitled to his rent. Plaintiff has made a further 
claim, i. e., for Interest at 24 p. c. from date of suit until realisation 
which is clearly in the nature of penalty. 

It is laid down in the case of Manum* which approved the well-known 
English cases of Wallis 4 and Cooper T that neither S. 74 of the 
Contract Act nor the principles of law laid down in decisions dealing 
with promises to pay specified sums in case of breach of contract, apply 
to cases of forfeiture of deposits for breach of stipulation, even 
though some of them are but trifling, while others are not In 
such cases the rule is that where the instrument refers to a sum 
deposited as security for performance, the forfeiture will not be 
interfered with, if reasonable in amount. 1 _ 

1. Vellore T aluq Board , v. Gopalasami Naidu, A. I. R* 1916 Med. 

485 : 17 M. L T. 84 : 38 Mad. 801 : 26 I C. 226. 

2. 0»r, v. Chit ho Chinna Yetappa Chetty, A. L R. 1916 Mad. 584 : 

17 M L T. 229 : 1915 M. W. N. 249 ; 28 L C. 318. 

5. N. VenkotachaW, v. Ramalinga Teuan , A. 1. R 1918 Mad. 36 t 

45 1. C. 417 ; 1918 M. W N 197 7 M. L W 404. 

4. Nau$a Atyar, v. Appavu Padayadu, 38 Mad. 178: 19 I. C. 462. 

5* Moaidn Patter, v. M adrat Railway Co, 29 Mad. 118 : 16 M. L I. 

37. 

6. Wallis, v. Smith, 21 Ch. D. 243.52 L J. Ch, 145. 

7. Cooper, v, London Brighton and South Coast Railway, 4 Ex. D* 

88 : 48 L. ]. Ex. 434. 

ft Singer Sowing Machine Co, v. Mating Tin, 1 A L R 1923 Ram 
47 s U L. ft ft. 420:1 Bur. L. J. 158 s ID L C. 96. 
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Time In this case was of the essence of contrmce, end th*t the 
question of relieving sgAinsc forfeitures, which arises when a penalty 
is provided for non-performance at it did in these two cases l#t 
and does not arise in the present case. 1 

The respondent and the appellants agreed to buy and sell respectively 
certain lands in two villages. The agreement was put into writing on 
2?nd of August 1919, and a sum of Rs. 450 was advanced by the 
respondent to the appellants by way of earnest money. One of the 
appellants wss s minor and It was agreed chat permission to sell would be 
obtained from the District Judge Such permission was actually obtained 
in August, 1920. The plaintiff-respondent brought the siilt on the 18th 
of August 19? 2, two years after the sanction had been obtained to sell, on 
the allegation that in ianuary 1920 the Improvement Trust notified their 
intention to acquire the lands agreed to be sold, and thereupon he asked 
the appellants to refund rhe earnest money, but they refused to do so* 
Held, 4 that the mere fact that there was some chance of the land being 
acquired by the Improvement Trust was no justification for the plaintiff 
to resile from the contract, lhe land might be acquired or might not be 
acquired by the improvement Trust, and in the case of acquisition the 
plaintiff would be entitled to receive the compensation from the Trust. 
The parties were bound by their contract; and surely the default was on 
behalf of the respondent and not on behalf of the defendants In the 
circumstances, the plaintiff forfeited the earnest money and was not 
entitled to receive the same. 

In a Calcutta case* the law on the point has been reviewed with 
great care and the conclusion arrived at is that : —* ‘ The deposit, If 
nothing more is said about it. is sccording to the ordinary interpretation 
of businessmen, a security for the completion of the purchase so that 
in the event of the contract being performed, it must be brought into 
account and if the contract is not performed by the payer, ir is forfeited 
to the payee; but every payment made by the purchaser to the vendor 
Is not in the nature of a deposit liable to be forfeited if the purchaser 
violates his contract. It is Incumbent on the Court In each case to 
ascertain the real intention of the parties from all the terms of the 
contract * 


1. NagapPa, v. Venkat Rao, 24 Mad. 265. 

2. Ana Sheik Mohidin Thoragan, v. Vadivalagianambai, 1914 M W.N. 

92 : 22 I. C. 37. 

3. EUommai, v. A. S. Venkatanimna Rao, A. 1. R. 1924 Mad. 796: 

34 M. L. T. 283 : 79 h C. 958. 

4. Ganga Baksh Singh, v« Chhtnggi Lai, A. I. R. 1926 All. 469 t 

93 L C 950. 

5 Khoja HaWbuila, v. Arman Dtwan, A. L R 1920 Cat 679: 

53 i. C. 875 . 24 C W. N. 40 : 30 C. L. I- 113. 

(u Pasumarti Seethonru, v, Thammandra Yasikalappa » A. L R. 1926 
Mad. 117 .22 M* U W, f 34 : 91 1. C. 765 * 1926 M. W. N. 

64* 
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fcfe never the practice in mercantile contract*, to hold that whatever 
be the damage* suffered or not suffered the seller is to be entitled to beep 
the deposit* He it only entitled to such damages as the Court thinks 
proper. 1 

On the authority of a Calcutta ruling 1 it is held that where a party 
has withdrawn from a contract before the time for completion hi* 
arrived causing thereby a breach he is not entitled ro return of earnest 
money paid by him to the other party.* 

This ruling 4 U an authority in India which docs not seem to have 
been questioned upto the present time, where it was held that the 
plaintiff having broken his contract had no right to the return of the 
deposit* And in quoting Howe 4 the Court remarks “that a deposit, 
although to be taken as part payment if the contract was completed, 
was aUo a guarantee for the performance of the conttact, and that the 
plaintiff having failed to perform the contract within a reasonable time 
had no right to a return of deposit. 1,4 

In rhe leading case of Howe 1 while dealing with the right of the 
vendor to retain his earnest money or deposit paid to him, Cotton, L. J. . 
made the following pertinent observations at p. 95 of 57 Ch. D : —"The 
deposit, as 1 understand it, and using the words of Lord Justice 
James, is a guarantee that the contract shall be performed. If the sale 
goes on, of course, not only in accordance with the words of the contract, 
but in accordance with the intention of the parties in making the contract, 
it goes in part payment of the purchase money for which it was deposited; 
but if on the default of che purchaser rhe contract goes off, that is to say, 
it he repudiates the contract, then according to Lord Justice James, he 
can have no right to recover the deposit" "I do not say that in all casea 
where this * "ourt would refuse specific performance, the vendor ought to 
be entitled to retain the deposit It may well be that there may be 
circumstances which would justify this Court in declining, and which 
would require the Court, according to its ordinary rules, to order specific 
performance, in which It could not be said that the purchaser had 
repudiated the contract, or that he had entirely put an end to it so at to 

1, Monepattt $atyanarayuna Murthi. v Thommandra brikalappa, 

A I* R )926 Mad. 4)0 50 M L. J. 150 : 23 M L. W.W6 . 

1926 M. W. N. ,82 : 92 l C 962. 

L Mongobmda Dutta, v. B atto&omaff, AIR 192 Cal 1041 
67 L C. 714: 55CaL642n. 

3. S. V. Vippef & Co, v Sewax Ram-Ram Prasad Mills St Co, A. L R. 

1927 Lth. 7210) 101 L C, 686. 

4. B Uan Chand , v. Radha Kishan Das , 19 AIL 489 : (1897) A* W. N. 

123. 

5. Howe. v. Smith. (1884) 27 Ch* D 89 : 50 U T. 573 ; 53 L. J. Ch, 
If 55 : 32 W. R. 802 : 48 J. P. 773 

6. Kumaramami Aiyar, v. A mmcheiam Chatty, A. 1- R. 1927 Mid, 

328 i 52 M. L J. 84: 1927 M. W. N. 51:99 1C 629. 
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enable the vendor to retain the deposit. In order to enable the vendor 
to to act* there mutt be acta on the part of the purchaser which not only 
amount to delay sufficient to deprive him of the equitable remedy of 
specific performance, but which would make hit conduct amount to a 
repudiation on his part of the contract 11 . This statement of the law has 
been accepted as correct and draws a clear distinction between the rwo 
cases where the deposit may be ordered to be returned to the purchaser 
or not, 1 

A Joint Hindu trading firm having fallen into financial difficulties and 
being unable to meet the demands of its creditors, appointed trustees for 
the creditors to realize the firm's assets and to discharge its liabilities and 
the deed of trust laid down the condition that the trustees would be 
competent to execute deeds of ssle in respect of the house themselves or 
get the same executed by members The premises of the above firm 
were duly put up for auction and knocked down to the plaintiff and a 
deposit of Rs. 15,800 was made by tbe vendee A deed of sale was 
executed by the trustees In favour of the plaintiff, bur the signatures of 
proprietors were not secured though the trustees expressly agreed to 
secure them. The plaineiff sued for the rescission of the contract and 
return of the deposit. Held * that the vendees were acting with complete 
bonafiiti in their endeavour to secure a reasonable sound title to the 
property which they had contracted to buy The defendant** failure to 
execute a good conveyance, owing to their omission to secure the signatures 
of the adult members of the joint Hindu family owning the property, 
amounted to a breach of one of the main duties of the contract, and 
entitled the vendees to 4, »ue under the equitable jurisdiction of the Court 
to enforce rescission and procure the consequent restitution". When two 
parties have entered into the relation of vendor and purchaser by making a 
binding contract for the sale of land, the vendor is bound to show a good 
title to the property sold sni to comply with all necessary and reasonable 
requistions to ensure such a title To show a good title and to convey the 
property sold are conditions precedent to the purchaser’s liability on the 
contract. In the case of the breach of this duty on the part of the 
vendor, the purchaser is at liberty, where the contracting parties can be 
restored to their former position, either to rescind the contract and to 
obtain restitution m integrum or to affirm the contract and to recover 
damages for the breach. 

What is strictly known as a deposit must possess a twofold character. 
It must first be a part ptyment and the next, it must be of the nature of 
money "staked". That a deposit* must possets these two distinctive 

1, ToieUms, v. Bulchand Hotdiaad, A. I. R. 1927 Sind 205 i 101 L C. 

841. 

2* Sham Das, v. Kishan Dm, A. I. R. 1928 Lah. 154: 9 Lab. 67: 

29P. L. R.310 ; U0LC.850. 
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mmim,. to ambubed to the leading esse* on thto subject. Huh ton.’ 
has bean referred to end followed in numerous Indian decision* 
including the Full Bench decision.* The very word “staked” to used in 
the judgment of Bowen, L J, who observess “In the present case we 
have to the first place, turning to the language of the instrument, a 
description of the manner in which the money is staked or deposited. 
It to ■ deposit, and it is to be both e deposit end in the neture of part 
payment". The force of the word ‘staked 1 to brought out in the judgment 
of Fry, L. J., wherein it is stated : "It is not merely a part payment, 
but to then also an earnest to bind the bargain so entered into, and 
creates by the fear of its forfeiture a motive in the payer to perform the 
rest of the contract"- A deposit then serves out merely as a part 
payment but there to a further characteristic which it possesses, namely, 
it to paid as a “guarantee that the contract shall be performed, in other 
words, as ‘e security for the comp'etion of the purchase”. (See the 
judgment of Cotton, L ]. and Brown L. 1.1. Thto dual nature of what is 
known as deposit, to most tersely referred to by Cotton, L. J., 
thus: “If the sale goes on... it goes in part payment of the purchase 
money for which it to deposited ; but if on the default of the 
purchaser the contract goes off, that to to say, if he repudiates 
the contract, > • he can have no right to recover the deposit. 
The same idea is conveyed by the judgment of Fry, L. 1- After stating 
that a deposit corresponds to “the earnest or artha of our earlier 
writers” the learned Lord justice goes on to say: “The expreaskm 
used fat the present contract that the money to paid at a deposit and in 
part payment of the purchase money relates to the two alternatives and 
declare that in the event of the purchaser making default the money to 
to be forfeited and chat in the event of the purchase being completed 
the sum to to be taken in part payment". Thto definition of the word 
“deposit" receives further support irom the judgment of Lord Dunedin 
fai the case of Sprague.* After referring with approval to Howe,'the 
learned Lord observes : “If payment is made of the purchase money,fc 
is to be credited to such payment; If default is made in the payment of 
the money, then the deposit to forfeited” Thus, where, therefore, a lease 
deed recited that interest on the deposit was to be adjusted against the 
moiety of the rent due on a certain date and the principal itself was to 
be dedu cte d from the rent for the last year of the lease, there being not 

1. Howe. v. Smith, (1884) 27 Ch- D- 89: 53 L. 1. Ch. 1055 1 48 j. P. 

773 : 32 W. R. 802 : 50 L. T. 573. 

2. Motes* Ayyar, v. Appevoo Padayaehi, 38 Mad. 178 * 24 M* L J. 

488 s 191. C 462 : (1913) M. V. N. 34! (F. B.) 
y spsegue. V. Beech, (1909) ▲. C. 596 > 78 L. J. f. C. 164 ; 101 L T. 

211 . 

F—104. 
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the remote*t idea that the amount was ever to be forfeited, the sum 
cannot be treated a» a deposit in law. 1 

If A agrees to tell a property to B and earnest money or an advance 
payment of part of the purchase money (\( such part payment was of 
such proportion of the purchase money as would be deemed to be a 
security for the due fulfiment of the contract) is paid to A, and if B 
subsequently commits a breach of the contract, B is not entitled to 
recover from A either the advance payment or the earnest money In 
question. %i Earnest money is part of the purchase price when the transaction 
goes forward ; u is forfeited when the transaction fails through by reason (4 
the fault or failure of the vendee 1 *. The quoted italicised passage is from the 
case of Chiton jit.* That payment of earnest money (a a custom or usage of 
trade in India as well as in England cannot be denied and it, normally* is 
paid under an implied agreement with the vendee that if the contract is 
broken, the vendor is entitled to retain the said amount, whereas, if the 
contract is fulfilled, the earnest money is created as part payment of the 
price. In this connection refrence may be made to theae cases. 1 '* That 
ex nature* rei earnest money, which is not, in essentials, a penalty but it a 
mere security for the due fulfilment of an agreement, is excluded from 
the operation of provisions like sections 63 and 64, Contract Act. 
Similarly, it seems that, as regards S. 74, earnest money as such cannot 
be, by any stretch of reasoning, regarded as a sum named in the contract 
co be paid in case of breach, nor can it equally be properly described as 
stipulation by way of penalty. 1 

The forfeiture clause in a sale-deed when expressed in ambiguous 
terms will nor be given effect to when the claimant thereunder does not 
depose is t > nii» tru: meaning which she understood by it.* 

In a contract for sale of Immoveable property the deposit of earnest 
money is a guarantee lor performance of the contract by the vendee In 

3. Varadaraja Peiumal k'oil, v. Muniappa Pillai , A I R. P20 Mad. 

M7 30 M. L. W, 503 : 57 M L J. 785. 

2. OMr inj r Singh, v. Har Swarup A I. R. 1926 P- C. 1 : 3 O. W. N. 

168 23 M. L W. 172 24 A L. J 248 : 1926 M. W. N. 145: 

50 M l 1. 629 : 94 1. C. 782. 

3 Hahibullah* v. Muhammad Shafi, A L R. 1919 All. 265:41 

AH. 3 >4 : 50 I C\ 948 17 A. L. I. 309. 

4. Natcia Arver, v. A ppavu Padayachi, 38 Mad. 178 : 24 M. L. J. 488 : 

191 C. 462 : (1913) M. W N. 341 (F. B) 

5. Atul Chandra Kundu, v, Sarat Chandra Lata , A. !• R. 1920 CtL 

931 : 24 C. W. N. 967 * 59 1. C. 215. 

6. Nadiar Chand, v. Satis Chandra , 105 L C. 612 s V L R. 1927 

Cal. 964 s 55 Cal- 638 

7. Abbas Att, v. Kodhusao, A. I. R. 1929 Nag. 30 (2): 24RLIL 

189: 114 I C. 461 (F. B.) 

& All of Begum, v tfrii Natain , A. L R. 1920 All 281 » 1929 A. L l 
367: 116 L C. 855 : 51 AIL 612. 
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the cue of Chitmik 1 their Lordships ityup. 2 of A. I- R.1^16 f*.C 
"Earnest money**...—.venire*' (tee p 1620 *&i). "Moreover, there to 4 
distinction between the penalty for breach of contract and the forfeiture 
of a deposit of earnest money. While the Utter is a payment actually 
made, the former i* compensation sought for breach of the contract S. 74 
contemplates the case of recovery o! compensation for breach of contract 
and not a case in wulch monjy has been paid by way ot carn et • 

In the case of Chiranjit* their Lordships of the I’rivy Council state t 

“Earnest money .vender” (see. p L62G ihid) This remark, however, must 

be considered with reference to the facts of the case which their Lordships 
of the Privy Council were considering. In thar case the sum pud as 
earnest money was less than 5 per cent of the coral sum t > be paid* 
Their Lordships of the Privy Council were not considering a case in 
which a Urge proportion of tne total sum due was paid In suco a case 
It is necessary to consider wnether or nor the payment, although termed 
earnest money is in reality earnest money The facts considered in 
this English case* appear similar to the facts of the present 
case. A Company agreed to pure has? a piece ot land for 
£ 4.000 of which £ 2,000 was to be paid at once and the remaining 
£ 2.000 on a future day name \ in the agreement, with a 
provision that if the wnole of the £ 2,000 with interest was not paid by 
that day, the vendors might repossess the land as of their former estate 
without any obligation to repay any part of the purchase money. It was 
held that this stipulation was in the nature of penalty In the present case 
it was understood that Rs. 510 out of Rs 720 had been paid. The agreement 
was that if the balance was not paid, the plaintiff would have no title to 
the decree which was the subject of the proposed contract and would 
have no right to reclaim any part of the pure vste money in Sedgwick On 
Damages, 9th Edition, VoL \ S 4 ; 4, it is stared . “ Where the instrument 
refers to a sum deposited ts security for performance, or paid in advance 
to be forfeited on default, the forfeit ire, if reasonable in amount, will be 
enforced as liquidated damages 0 In the present case the forfeiture of 
Rt. 530 was not a reasonable amount. The general rule laid down in 
ChiT4fitf( Singh 1 is, therefore, not applicable to the present case. The 
stipuUtion chat the sum of Rs 53) should be forfeited on default is of the 

L Chivtfitfft Singh, v. Har Swarup. A. I. R. 1916 P. C I : 38 All. 

271 * 43 L A, 6* : 19 CX C. 55 1 14 A L. J. 477 : 18 B . L. R. 

4*2: 2* C. L.J. 15: 20 C. W. M. 770 : 31 M- L. J, 72: 

20 M.L T. 53 . 3 M. L W. 525 :*;<1916> l hL W. N. 4?5 t 

33 I. C 681. 

2* Dinanaih Damadar Kale, v. Malw Mody Ranchkod Das & Cs, 
A. L R. 1930 Bom. 213 ; 31 B. L «• 111 : 127 1. C, 324- 
X In re, Dagenham (fhamesl Deck Go, fix pane Hnlsc, (1873) 8 Qu 
A. 1022 :43 L. ) CK. 261 : il W. R. 198. 
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Mure of ft penalty. The d es cription of this turn at esmeast money 
appears to be merely an amplification of the stipulation* The defendant* 
then were entitled to reasonable compensation and such comp ensati o n 
la allowed. 1 2 * 

In the words of the Lord Chancellor, In the circumstances, ‘ it is 
just and equitable to relieve'* the defendants, of the specific enforcement 
of the condition. 1c teems also clear that the additional remedy of 
forfeiture given to the plaintiffs is in the nature of a liability imposed 
on the defendants ss a punishment for their committing a breach of 
the agreement. As remarked in this esse, * : ‘A penalty may be a 
vindictive or a reasonable penslcy. It may be severe or mild, It may 
be fair or unfair, but In sit circumstances it remains a penalty. To 
constitute the existence of s penalty, it would appear only necesssary 
to establish the element of punishment, however, welt deserved and 
temperate such punishment might be*” In this caae, 9 there was an 
agreement for sale by the respondent Company of lands in British 
Columbia, for a price to be paid in instalments at specified dates. It 
contained a clause of forfeiture both of the agreement and of all 
payments of past instalments of purchase money in case of default of 
punctual payment of any one instalment; and time was declared to be 
the essence of the agreement. Default having been made, the Company 
sued to enforce the forfeiture ; the appellant paid into Court the 
instalments due and con nrer-claimed for specific performance. It was 
held that by the law of British Columbia,ss well at by English law, the 
condition of forfeiture was in the nature of a penalty from which the 
appellant was entitled to be relieved on payment of the purchase money 
due It should nor be understood that the provision as regards forfeiture 
was, in the present case, a mild or a reasonable penalty. But what Is 
meant is chat reading all the conditions together, the condition of 
forfeiture carried with it an element of punishment, and is, therefore, 
talcing the transaction as a whole, In the nature of penalty. Further, 
even if the forfeiture la to be enforced, the plaintiffs must under 8. 65, 
Cbntracr Act, restore any benefit received by them under it, or make 
compensation for it to the person from whom they received it. 4 * 

1. Vithoba Kunbi, v, Pytrlal Tell, A LR, 1953 Nag. 223 : 143 L C 

192. 

2. Narenira Bahadur Singh, v. Oudh Commercial Bank, Lid, Fy total, 

A. 1. R. 1915 Oudh 31: 2 Q. L ). 402 : 30 L C. 321 
X John H» Kilmer, v. British Columbia Orchard Lands Ltd, (1913) 
A. C. 319:82 L ]• C 77 s 29 T. L. R. 319:57 S.J. 338; 
108 L T. 306, 

4. Munstt Lot, v. Ahmad Mina Beg, A.L R» 1933 Oudh 291: 

144 L C, 756:10 0, W. H 759* 
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The iiarCkAM f«mat note) executed by the difadut Hr h*M> 
of the plaintiff indicate* receipt of Rs. 4,000 on account of aatneat 
money and to take the remaining amount of Re. 5.000 ftoea die 
plaintiff before the Registering officer. There it no cieuee In It relating 
to f orf eiture of Re. 4,000. The contention of the plaintiff It that etnee 
the amou nt paid in advance was a substantial portion of the total sum, 
namely R* 4,000 out of Rs 9,000, a considerably larger proportion than 
is usually paid as earnest money, It must be taken it a part payment 
only and accordingly returned. Reliance waa placed on Kanhallai.' HeId,* 
that the reasoning of Macnalr. 1 C. in Kmhailal‘ cannot be followed. 
Neither the argument that because the proportion is large the advance 
was a penalty can be fellow ed. More apposite la the distinction between 
a penalty for breach of contract and the forfeiture of a deposit made In 
Dmanath.' There a sum of 25 per cent of the agreed price had been 
deposited by the purchsscr who failed to conclude the contract and it 
was held that a deposit is s plain advance and that Sa. 7) and 74, 
Contract Act, have no application in such a c ase and they are not 
intended to apply to it. Earnest money or deposit is a payment actually 
made and penalty is compensation sought, and the fact that in this 
particular case the words ‘in part payment’ were used is ineffectual to 
attract the proviaiona of S 74, Contract Act. The fact that there 
was no forfeiture clause in the agreement is immaterial in the present 
cate. Whether a deposit is described as earnest money or part payment 
is Immaterial and the proportion that It bean to the sum contracted for 
is equally Irrelevant. The following la the view in Katherine Stiff let* 
which is concurred : “Looking at the matter as a whole, 1 think that 
we should come to the conclusion that the money paid by the plaintiff 
to the defendant, was on the footing of, •• he describes It, 'earnesy 
money* under the contract which had been arrived at between them. 
There was a long discussion before us as to the precise meaning of 
the expression ‘earnest money’ and as to whether or not there is any 
difference in law between payment of earnest money and payment of 
deposit or part of the purchase price. It ia not necessary that 1 should 
attempt to go into that question at any length, because once one comes to 
the conclusion that there waa a contract, it seems to me that it does not 
matter very much whether one calls the payment earnest money 
or describes it as ’part payment’. It seems dear that in this particular 
case the payment waa really a sum remitted by the plaintiff to Ac 
defendant in part discharge of that percentage of the whole purchase 


1 . 

2 . 


3. 


Ktmhailai, v. Lakthmichand, A. I. R. 1935 Nag 223 : 143 L C 192. 
Bhalchandra Pandurang Ra/mdeka*, v. Mafusdeo Lanai Nevensa 

■glSBfcA- L * 1947 Nag. 195 l«7 N. L 1. 122 s LLR. 

(1947) Nag 60. 

Dinanatk, v. Maivi Mode RancKkoddat 9 Co, A. I. R. 1930 it^ ,, 
213:127 L C. 324. 

Kaikciffic Stifles, y. Carr Mocker** Mania, 39 C. W. H. 174. 
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WOtttf which was described u Down cash or Cash down, that is to sat, 
15 per cant of the total purchase money of one lac. On the assumption 
that there was a contract and that the money was paid in pursuance of 
it, it is clear to my mind on the authorities that if the contract went off 
or rather if It was not followed hy “completion** owing to the default 
of the plaintiff, then the plaintiff cannot recover** In the present case 
the lawyer who drafted the Isai-Ch?thi would not have called it earnest 
money unless he was satisfied that it was in fact an earnest paid in order 
to ensure the completion of the contrsct, and the matter is in fact 
concluded by Ghifanjit $in*h l where it is stated that earnest money is 
part of the purchase price when the transaction goes forward and it is 
forfeited when the transaction tails through by reason of the default or 
failure of the vendee- In that case there were both an earnest and a 
subsequent payment in part The earnest was lost but the vendee was 
able to reclaim the subsequent additional payment to account. In the 
present esse Rs 4,00 0 was described as earnest money* It is earnest 
money since the object was to ensure the per form a ne of the contract. 
There was nothing in the nature of a penalty. Roth parties at the time 
was eager that the contract should he performed The plaintiff later 
found that the contract was not to his liking and evaded it. He attempted 
to show that the contract was other than by the terms In it it actually 
was and tried to import a further condition which is not only 
impermissible but which had no foundation in fact. The consequent 
forfeiture is inevitable and the defendant is entitled to retain the earner 
money 

11. Compound interest as penalty:—It was contended rightly, that 
the stipulation for compound Inrerest is not by way of penalty and that 
S, 74, Contract Act, has no application ; and reliance was placed upon 
these decisions. As in those cases, so here the rote at w hich compound 
Interest was to be computed was the same as that promised for simple 
interest, and there is no doubt of the soundness of the view taken in 
them that compound interest, not at an enhanced rate, is not s penalty. 
The case of Kirpa* which deals nor with questions of penalty or no 
penalty, but lays it down that compound interest of an unconscionable 
amount should not be allowed. 6 


1. Chiranfit Singh, v, Har Swamp, A. 1, R, 1926 P. C. 1 * 941. C. 
782. 

2 Janki Dot, v. Ahmad Husain Khan , 25 All. 159 : (l902) A. W* N. 
218. 

5. Vencatachaliam CheuiaT, v« Veerappen Ambalagaran , 14 L C# 283. 

4* Kit pa Ram > v. SamiuA* Din Ahmad Khan, 25 AlL 284: (190)) 
A, W. N 44. 

5. Abdul Ah, v. Pusan Mai, A< L R- 1914 Lah. 363 : 82 P. R, 1914 j 
15 L C. 560 ; 173 P. W. R. 1914: 277 F. L» R. 1914. 
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After feilowtac *i»te PrtrfCouwrf cm, 1 it i» held that t provision 
Jbr compound interest on default to not by itself pent! but t provision 
far compound interest at tn appreciably higher rate than the rate 
mentioned as payable till default may be penal. In the present cate the 
raising of the rate for compound interest from 12 and quarter annaa to 
one rupee pc p*m- (ftom93/16 p,c to 12 pep s.) to penal and compound 
Interest to allowed at nine and three-sixteenths per cent ft 

Section 74 does not prescribe that an increase of interest after due date 
must in every case be treated as a penalty. A mortgage bond provided 
that interest should be payable st 12 7. simple interest but that if the 
money was not paid on the due date which was fixed at two years after 
the execution of the bond* the interest should thereafter be compound 
and the lower Court decreed interest at 12 7* simple interest only. Held, 1 
that the change from simple to compound Interest when the interest was 
only 12 7* would not amount to a penalty, neirher is a bargain 
unconscionable since the rate of interest is not unusually high. 

A provision for payment of compound interest at the same rate 
as the simple interest on default of payment of the latter to not 
a penalty. 4 

The question was whether a stipulation to charge compound intetCit 
from date of default at the same rate at a simple interest is a penalty 
within S. 74. There is authority for saying that a stipulation for 
payment of compound interest at the same rate is not a penalty but that 
a stipulation for payment of compound interest ar a higher rate to As 
the Privy C ouncil in the case of Sunder' said* compound interest is in 
itself perfectly legal, but compound interest at a rate exceeding the rage 
of interest on the principal moneys* being in excess of and outside the 
ordinary and usual stipulation, may well be regarded aa in the nature of 
a penalty. And again at p. 157 of 34 Cal referring to the amended 
Explanation to S. 74 , their Lordships say : 'The Indian Count have 
Invariably held that where the stipulation it retrospective and the 
increased interest runs from the date of the bond and not merely from 
the date of default, it U always to be considered a penalty* because an 
additional money payment in that case becomes immediately payable by 
the mortgagor”* Therefore, a stipulation to charge compound interest 
from date of default is legal provided it is at the original rate. 1 

1. Sunder Koet, v. Rai Shorn Kishen, 34 Cal 150 r 34 1. A. 9 fP C.) 

2. Gkantasala Seetharamiah, v. Tadepalti, Ptfchayya, A. L R. 1915 

Mad. 1054 (1) $ 28 L C. 660, 

3. Lakhi Chani * v. Pear CHand, A. L R* 1917 Pat. 594 (1) : 2 P. L. J. 

283 : 39 1. C. 106. 

4. Ram Chandfa Prasad, v. MaJuwtr Prasad* 64 1. C. 247. 

5* Motif CKeftfor, v. Veeranna Tevan, A. I. R. 1921 Mad* 378 i 
41 M L J, 470 : 1921 M. W. N. 717 : 66 L C. 812* 





The tens* of the mwpit deed were .* “The mortgagors having 
admitted • previous mortgage executed with regard to a debt due by diem 
agree to pay the amount by biannual instalments. They further agree 
that in caae of default of payment of any two inatalmenta in auccearioo the 
piatoti& would be entitled to Intereat at one per cent per mensem with 
annual reata from the date of the bond* Held, 1 diet the caae la not 
affected by the change In S. 74 aa it atanda at present, but even if could 
be brought within the change, the interest at one per cent pet mensem 
oompoundable annually is not penal or extortionate and the defendants 
am not. entitled to resile from the contract into which they entered 
with open eyes. 

A further point it raised that the intereat provided for in the 
mortgage bond is penal and should be relieved against. The 
conditions In the deed are somewhat unusual; for, there is a provision 
for the payment ot one instalment of principal, together with the 
interest thereon every year and in default there is a provision for a 
certain rate of Interest* No doubt, the default rate is strictly higher 
thsn the rate provided for, in the body of the document and 
compound interest is to be paid- Considering the unusuat rate of the 
document, the lower Court was right in holding that this position 
cannot be held to b#by way of penalty.* 

A bare stipulation to pay compound interest is not penal within 
the meaning of S- 74. Compound interest is paid in many business 
transactions and the borrower who undertakes to pay the intersst 
on the loan on a due date is bound to pay it and if he docs not pay 
it, any stipulation to pay interest on such interest is not a penalty. 
Where a borrower undertakes to pay interest on default of payment 
of intereat at the same rate at which he contracted to pay intereat 
on the principal sum, it is not a penalty under S. 74 of the Contract 
Act.* 

A feeble plea was raised that the rate of Rs. I-#-} % per mensem 
com po und interest, was penal and the bargain was unconscionable. 
This plea ia fully met by the Judgments of their Lordships of the 
Privy Council 4 -* and such rate of interest was held as not pensl. 4 


I. bNdhStofk v.B«ldM sK~A7l. R. '>922 aE284T'69Vc. 681. 
2* V. C. VrkaUutibbiah, v. T. Lakshmipathi, A. 1* R. 1925 MacL 
302 : 20 M. L. W 801 : 85 I. C. 392. 

3. Atumjaperumai Konar, v. Pichamuihu Nadar, A. 1* R. 1925 Mad. 

332 ■ 47 M, L. J* 910 ' 20 M L. W. 968 r 65 I. C. 394. 

4. A*k Khan, v- Dmi Chand, A- 1. R. 1918 P. C. 48 ' 101 P. R. 

1918 •• 23 C. W. N. 130 *• 48 1. C 933: 165 P* W. R. 1918 
CP.C) 

5. Ball a Mai, v. Ahod Shah. A* I. R. 1918 P. C. 249 * 124 P. R. 1918 •. 

35 M. L. J 614 : 25 M* L. T. 55 •• 16 A* L. J. 905 •. 23 a W. N. 
233 :180 P. W. R. 1918 *‘29C. L. J. 165 1 48 L C. 1'21 Bom. 
L. R- 558 (P> C.) 


£ Urn Chand, v. Namak 

411 * 26 P. L. B. 290i 
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Compound inters i» said to be penal when the tatt Increases in 
default* Therefore, interest charted at two per cent per mensem 
eompoundable with tie monthly rests Is not penal ft in default of 
payment of interest, the compound interest is the same. 1 

it has been held in these two previous rulings 1 * 1 of this Court foal 
a mere stipulation for compound interest does not amount to s penalty 
While, therefore, the interest is indubitably extortionate, it does not 
appear chat the lower appellate t ourt had any power to reduce it. 4 

The following cases 4-1 were reviewed and then it has been held 
that a provision for charging compound interest at the same rate of 
simple interest, on failure of the mortgagor to pay the principal or interest 
on the due date, is perfectly legal and cannot be relieved against on the 
mere ground of hardship. In thi* Privy Council case 1 a distinction has 
been drawn at p. 158 of 34 Cal. between cases in which compound 
interest is chargeable at the same rate at which simple interest was 
payable on the principal sum, and cases where it is chargeable at a rate 
exceeding it. It was ruled that in the former class, the condition as to 
payment of compound interest is perfectly legal and is not penal, whereas 
in the latter class, 'compound interest at a rat/ exceeding the rate of 
interest payable on the principal money, being excess of and outside the 
ordinary and usual stipulation, may well be regarded as in the nature of 
penalty' If this condition is in itself perfectly legal and enforceable, one 
fails to sec how it becomes illegal and unenforceable merely because 
there is to be found in the deed a further unenforceable condition that 
on default of payment of interest for two successive half-years' interest 
and compound Interest would be chargeable at an enhanced rate. The 
condition to pay interest at the rate originally fixed is an integral part of 
the primary obligation created under the deed and is wholly separate 
from and independent of the default clause under which interest and 
compound interest at enhanced rate was to be charged. Its validity is 
in no way affected by the decis ion tha t the condition to pay enhanced 

1- Said Khun, v. Indatpati Singh, AIR 1927 Ail 315 .* 100 T C. 

679. 

2. Ganta Dayal. v. Bachchu Lai, 25 All 26 s (190,!) A W K 178. 

3. Janki Dus, v. Ahmad Huuain Khan. 25 All. 159 - (1902) A W. N. 

2*8 

4. Khalb, v. )wala Pfasad, A l. R 1927 All 538 (1) ; *01 I C 759 

5. Aw Khan. v. Duni Chand, A 1. R 1918 P. C. 48 : 101 P, R, 

(19181: 165 P. W. R. (1918): 48 I. C\ 933 : 23 C. W. N 110 
(P. C.) 

& Balia Mol, v. Ah ad Shah , A. 1. R. 1918 P C. 249 : 124 P. R. 

(1918)48 1 C. 1: 35 M L. J. 614 (P. C ) 

7* AUah On. r. Pauh Din, A. I R. 1918 Lah. 88: 31 P, R, (1918) 

27 P« L. R. (1918): 45 L C. 101 : 54 P. W. R. 1918. 

8. Khata Ram t v. Nawaz, A. I- R. 1924 Lah. 21 - 4 Lah. 76 : 5 L. L / 

238 :72 I. C 765. 

9. Smdar Kocr, v. Rd Sham Klthen, 34 Cal i$0 • 34 I. A 9 

JCL J. 106(P. C) 

R—205. 
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i» penal This question was considered in these Calcutta cassi . l4> 
with the above mentioned result 1 

Compound interest at the rate or 24 p. c» with six monthly rests i» 
not so exceedingly high a rate of interest as in Itself to lead to the 
Inference of the bargain being an unconscionable one. There is no 
evidence of any domination of the will of the debtor by the creditor. 
1 hat a stipulation by way of compound interest is not necessarily a 
penalty has been laid down by the Privy Council 9 See also the case of 
Malti** it Is true that the rate of Interest Is somewhat excessive specially 
In an hypothecation But considering that the Privy Council haa 
granted compound interest at 25 p, c, in this case, 4 it cannot be said 
that the mere fact of the mere rate being exorbitant will establish that 
the stipulation is one by way of penalty* The suggestion that the 
plaintiff was in the habit of accepting 15 p. c. when a debt was repaid 
even though the stipulated rAte was 24 p c and that, therefore, in thia 
case also it must also be held rhat the intention was only to collect the 
lower rate Is manifestly untenable The giving up of a portion of interest 
was purely a matter of grace In those esses; it cannot be used for 
construing the suit arrangement as meaning 15 p. c.. for that wlU be 
against S. 92, Evidence Act.* 

The provisions in the documents, regarding interest are for the 
payment of com pound interest ar the same rate as the simple Interest 
and take effect only from the dates of default and nor from the date* 
of the bonds* It has been held in the following cases of this Court*' 1 
and also in the Privy Council* that such stipulations are not penal 

1* fla*d Murk. v. Shamanand Das, 27 Cal 143. 

2. Rgiriffwur Prjjdd Singh, v, Rai Sham fCiihm, 29 Cal 43. 

3. Munguf Rai, v. Baku Singh, A. I. R. 1927 lab. 445 / 9 L. L J. 

W! ■ 1$ P. L R 380 : 103 l. C. 437 ; 8 I ah. 721. 

4. Aziz Khan,*. Duni Oxand, A. l R. 1919 P. C, 48 : 101 P. R. 

1918 : 48 I C. 933 : 23C. W. N. 130 (P. C) 

5. Mdlli Chcttiar, v„ Veewnna Tevon, A. 1, R. 1921 Mad. 378 : 69 LC. 

812 41 M. L 1.470: (19217 M. W. N.7I7. 

6. Ramoltfigom Chettxar. v, A L S. P* P. L. Subrammnya Chcttun, 

A. 1. R. 1927 Mad. 620 : 52 M. L. J. 612.38 ML. T. 323 : 

25 M. L. W. 699 103 L C. 394 50 Mad. 614 : 1928 M. W. NL 

202 . 

7. An anjaperumat Kxmat . v. Pichamvtku Nadar, A. I. R. 1925 Mid. 

312 * 47 M. L J. 910 20 M. L W. 968 : 85 I. C. 394. 

8. Swdnr Koer, v. Rat Sham fCiihen, 34 Cal 150 : 4 A L J. 109: 

9 Bom* L. R- 104 : 17 M* L. L 43 2 M, L. T* 75 ; 34 LA. 9* 

5 C L. J. 106 s 11 C. W. N# 249 (P. CJ 
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ted can bt enforced. The fcct that in the event of the nonpayment 
of the ftvet instalment, the remaining instalments of the principal 
amount also fell due at once, and this is the oply feature which 
distinguishes these cases from ordinary cases of payment of compound 
interest at the same rate as the simple interest from the dste of default 
does not make any difference as regards the application of the principle 
above referred to. Compare illustration (0 to S. 74 of the Contract 
Act* 1 

A mortgage instalment bond was originally to carry interest at 
approximately 12 annas per cent per mensem, but if a single instalment 
were defaulted, interest was to run at Re l per cent per mensem, and 
if two instalments in succession were defaulted the whole amount was 
to become exigible and still further that amount was to carry yearly 
compound interest * Held,* that S. 74 would apply and the provision 
of exigibility of the whole amount with compound interest in the case 
of default of two instalments was penal. 

Prima fade there would be a strong case in equity for giving relief 
in view of the grossly swollen nature of the claim, in which the interest 
claimed amounts to some 11 times the original principal, and also in 
view of the fact thst the plaintiff had delayed so long In bringing his 
suit. The actual provision as regards interest In the mortgage bond in 
suit is that it was to run at the stmple rate of Ks i-8~0 per mensem and 
repayment of the amount due under the mortgage was to be made 
within five years. If the mortgagor failed to make such repayment, 
then compound Interest was to be charged. In these two cases 1 3 - 4 5 the 
learned Judges respectively concerned took rite view that such a stipulation 
as in the present cate is not in the nature of a penalty , and it is difficult 
to tee how. (n view of the terms of the Explanation to S. 7 L , it could 
be possible to hold that* mere stipulation tor compound instead of 
simple interest at the original rate can be described as increased interest 1 

The bond was wholly for old debt and time for repayment was 
unusually short. Held,* thst the rate of one per cent per mensem simple 
interest was quite a normal one but the provision for enhanced 
compound interest at two per cent per mensem was a highly penal one. 

Each caae has to be judged on its own merits as regards the quantum 
of interest. The governing provision is S. 74. and what the Court has 

1. Kamuratu Raja Rao. v< Kamuratw Veeturafu, A. 1. R 1927 Mad* 

U43 : 39 M L T. 287; 26 M L W 351 : 104 l. C. 827. 

2. Krsan Lai, v. Klsan Singh * A. I. K. 1^27 Nag. 284 : 1031. C* 148. 

3. Janki Das, v. Ahmad Husain Khan> 25 All !59 : (1902) A* W. N 

218. 

4* Fwyag Kapti , v. Shyam Lai , 31 Cal. 138. 

5. Khan, v* StUfom, A 1. R, 1927 Nag. 338 . 104 L C* 191. 
k Mehari LaL v. Atatam, A*LR. 1928 Nag. 74 :10* l. C 477. 
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to do is to fee chat reasonable compensation, not exceeding the penalty 
stipulated for, or up thsc amount* should be given* 

The etipuletloq in the bond for payment of compound inters* * 
Re 1-4-0 pec cent per mensem was a stipulation by way of penalty. 
The original rate of interest was 10 annas p. c per mensem and the loan 
was for a long period during which payment was to be made by 
instalment. There is no reason for a deliberate contract to pay 
compound interest at double the rate in case of default. The 
mortgagors were women 1‘here is every reason for treating the 
provision to pay compound interest at double the original rate in 
case of default as a provision intended to guarantee prompt payment. 
The Privy Council stated in this case 1 : ’‘Compound interest is in itself 
perfectly legal but compound interest at a rate exceeding the rate of 
interest on the principal moneys being in excess of and outside the 
ordinary and usual stipulation may well be regarded as in the nature 
of penalty/* It was held in the case of Dandu * that where there was an 
agreement to pay compound interest at an enhanced rate on default in 
payment of simple Interest at a lower rate, the creditor would receive 
reasonable compensation if he were given either compound interest at 
the original rate or simple interest at the enhanced rate, fn the 
circumstance! one or other of these methods provides adequate 
compensation in the great majority of cases. The methods, however, may 
lead to very different results and some reason should be given for following 
one of them in preference to the other, in the present case the mortgagee 
contemplated that for many years he should receive interest at 10 annas 
per cent per meniem Presumably he would have been ready to inve* 
sums repaid on similar terms and, therefore, compound interest at 10 
annas per cent pet mcmem would form adequate compensation for the 
failure to pay on the dates fixed This case 3 was rightly decided, and 
that a deficiency of a few annas, due to miscalculation prevents interest 
from ceasing, even if the mortgagee bases his refusal of the deposit on 
a reason other than the trivial deficiency. But the learned Judge has not 
considered the fact that the amount of compensation which is due for 
failure to pay money at a certain time cannot be determined with great 
accuracy, and consequently a tender of money under S. 84, T P Act, is 
not bad simply because it is less by Rs 2-Vi) than the amount considered 
®o be adequate compensation to a creditor under S. 74 for default oft 
debtor 4 

1. Sunday Koer, v. Sham Kriihen, 34 Cal 150 34 l. A 91 

5 C. L ). 106 : U C. W. N. 249 ( P. C.) 

2. Dandu, v. Somnath, 6 N. L R. 109 : 7 t C. 547. 

3. SuMwf Gmrodun. v. Palani Goundan $ A. 1. R. 1917 Mad. 922; 

30 M. L |. 607 : 34 1. C. 825. 

4. Ramtao, v. Gopala Potfl, A. L R. 1932 Nag. 169; 28 ML R. 149: 

140 LG 406. 




The amount of the mortgage money was R* 2) ,500 end out of 4* 
R*» 19*000 were to carry interne at 12 annas per cent per mourn and 
h»< 2 f >00 at 11 annaa pet cent per mensem* The Inter eat was to be 
paid annually and. In default of each payment, compound interact to 
robe charged at the tame rate. The allegation that the term as to 
compound interest was inconsistent with the terms of the document and 
the evidence produced in support of it was neither reliable no t admissible. 
The interest agreed to was very moderate* The defendant was a 
supervisor and the allegation that the deed was executed under undue 
pressure seems to be baseless. As regards the alleged penal character 
of the compound interest, there is ample authority for the proposition 
that a mere stipulation to pay compound interest in default of payment 
of simple interest, is not penal at any rate when the rate of Interest b 
the same and is moderate as in the present case. 1 

i2. Compound interest at reasonable compensation 
Whatever the distinction between liquidated damages and penalty 
may be, the terms at 3 . 74 are broad en ough to include both classes of 
cases, and the words of the section give a wide discretion to the Courts hi 
the assessment of damages, even in cases where the parties to the contract 
have in anticipation of the breach expressly determined by agreement, 
w hat shall be the sum payable as damages for the breach. The section 
appears to have been introduced to obviate the difficulties which exbt 
in distinguishing liquidated damages from penalty under the English 
Law, and the effect of it is, that the Courts are not bound to award fhe 
entire amount ot damages agreed upon by the parties in anticipation 
of the breach of contract. The only restriction is that the Court 

cannot decree damages exceeding tie amount previously agreed 
upon by the parties Tne discretion of the Court in the 
matter of reducing the amount of damages agreed upon 

is left unqualified by any specifi: Limitations, though of course the 
expression ' reasonable compensation" used in the section necessarily 
Implies that the discretion so vested must be exercised with care, 
caution, and on sound principles. With reference to the particular 
circumstances of this case the question is, what amount should be 
regarded as ' reasonable compensation" for the breach of contract 
complained of ! The fundamental ground of law, on which damagei 
are awarded, it to place the injured party in the same position in which 
be would have been had he not sust lined the injury of which ha 
complains* As s general principle, therefore, the damages decreed must 
be commensurate with the injury sustained When the injury consi sts 
of the breach of a contract, the Court, acting upon the principle above 
enunciated, would assess damages with a view of restoring to the pUlnttf 

1 GwrmuWi Singh, v. Dial Singh,' A. L ^^4Lah ^21 (2): 150 l& 

878136 P. L. R, 178* 
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meh advantaga m Ke might reasonably b« expected to have derived from 
die contact bed the breech never occurred. There ere of count cwee 
Id which, ex nteutkiat id, it to impossible to fix die exact amount of 
damagra actually resulting from a breach of contract, and it to principally, 
if not exclusively, to tuch cases that the Court! of Equity do not interfere 
irlth the contract of the parties, who, in anticipation of the breach of 
contract, have stipulated that a fixed turn (hall be regarded aa the measure 
of compensatio n to be paid by the person who violates the contract. But 
the present to not a case in which it would be impracticable or impossible 
to asew rato the actual damages sustained by the plaintiff. It to easy to 
determine the emount of pecuniary advantage which the plaintiff might 
have derived if the iefendent had performed hi* contract and supplied 
1,334 maunds of Indigo plant at the stipulated period. It to consequently 
p ract icable to fix the extent of the loss which the plaintiff hss sustained, 
and this must be the measure of damages in this case, to long as the 
amount so ascertained does not exceed the sum agreed upon. The method 
of assessing damage* would be to ascertain the quantity of Indigo which 
would have been pressed out of the stipulated amount of indigo plant, 
to ascertain the price at which indigo might have been fairly sold in the 
i bIh during the season to which the contract relates, and to deduct 
from such price the ordinary charge* of producing and selling the 
quantity of Indigo to question. More chan the amount so ascertained 
the plaintiff Is not entitled in equity to recover, and if that amount is 
dtti f t ed to him it woutd be a “reasonable compensation*' for the breach 
•f contract on which the suit it based. 1 

It was found that there was technically a penalty in the bond. Held, 1 
that the Court should go behind the contract, which to one and 
todlvtoible, a# to intetest and refuse compound interest altogether. 

A provision to a bond lot co pound interest at 12 p. c. per annum 
from the date of default ol the stipulated payment to of a penal 
character. Bor breach of such stipulation an award by Court of simple 
interest at 12 p. c from the date of default os compensation Is 
reasonable* 


In answer to suit on a mortgage the defendant pleads that the 
stipulation as to the payment of Interest to penal The question before 
the Court to not what the plaintiff has actually charged and whether 
that to penal or not. Weld.* that the Court mutt decide for itself 
whether the original stipulation as to intetest was penal or not; and 



Sait Ram. v Stub Dm, 3 All. 238 3 V. W N. (1833). 2 
Abdul Majid, v. Kshsrode Chandra Pul, A l. K 1913 Cal. 333: 

29 1. C. 843 : 42 Cal. 6W . »9 C. W. N. 809. 

Venfc >ia Penurwl Ram Bahadur Vatu, v Subbaraya Mai. A. I- R. 

1919Mad. 1117 : 7 M. t. W. 36. 1918 M. W N, 146:431.0 


4 Bmd, v. Shro Shankar Pun, A-1 R. 1920 Nag. 991S5 L C. 64 
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tf k w« penal, what re**on«ble com pent*tion the plulndff t* WfeM 
M receive. v 

The effect of die Privy Council ruling* 1 •* b thet Court* Mt 
fenertl rule tre bound to give effect to whet the parties ire proved 
to hive agreed to, even if lapse of time end accumulation of taemot 
mi? have swelled the principal sum enormously beyond ha orlglfttl 
figure. In the present case no specific undue influence on the part of 
die mortgagee was pleaded by the defendants but there was a general 
plea of undue influence only and no evidence of any sort of undue 
influence was produced* High as the rate of IS % compound interne 
may be, there b no reason for holding that the mortgagee is not 
entitled to it.* 

A provision for paying compound interest In case of default and 
for charging it on property is nor penal so as to bring the case under 
S. 74. The Courts do not lean towards compound interest; they do not 
award it in the absence of stipulation ; but where there is s clear 
agreement for its payment; it is, in the absence of disentitling 
circumstances, allowed. 4 

The mortgage bond provided for the payment of simple interest 
at Re* 1 % pet mcniem with s clause chat In case of default the already 
accumulated interest should be added to the principal and thereafter 
compound interest paid on the whole at Re. per cent per mensem. 
HeM,* on the authority of the case of Sundar 4 that the stipulation is 
a penalty and further thar ir was coo high and must be reduced to 
compound interest at l % per eent per month. 

The scheme of S 74 has been succintly summed up by Sundara 
Ayyar, J,, in the Full Bench Madras case. ? It is as follows; 4# The 
doctrine that the ourt will carry out all contracts between parties is 
confined to the carrying out of the primary contract, and does not 

T~ At* KhunrvTTh^i CHand,^ l. R. 19i8 P.C. 48 . 1 oT1Cr i918 : 

23 C. W. N. 1 <0 : 165 P. W. R 1*18 (P. C .) 

2. BaUa Mai, v A had Shah, A I. R, 1918 P C 249 ; t24 P. R. 1*181 

180 P. W. R. 1918: 21 Bom. L. R. 558 s 16 A. L. J, 905 t 

29 C. L J. 165 23 C W. N. 233 ; 35 M. L. I 614 : 25 M. L T. 

55 (P. C.) 

3* Khota Ram, v Nawaz, A. I R. 1924 Lsh. 21 : 4 Lah. 76: 

5 L. L. J. 238 : 72 l C 765. 

4- Nadershaw SheHafji Rabadi , v. ShiHnbai Bop# Musa, A. I R. 

1924 Bom. 264 : 25 B. L R. 830.87 1. C 129. 

5. Nifma Khan . v. Mathura Ram, A* I. R. 1925 AIL 71; S L. R* A. 

689 t 81 I.C.758. 

6. Sundar Koet, v. Rat Sham Ktshen, 34 Cal* 150 : 341 A* 9 : 9 

Bom. L R. 304; 11 C. W. N. 249.17 M L. J. 43 i 2 M. L~ T. 

75 : 4 A* U J* 189: 5 C. L. J. 106 (P* C ) 

7. Muthukrishna Iyer, v. Sankatalmgam Piliai, 36 Mad* 229 1 

J3 M. L- T. 20 : 24 M. L J. 135 (R &) 
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mmmd tarn tecondxry or subtiditry contract to come Into operation 
if die primary contract it broken* fa bonda eecarinf the payment of 
money the contract r jgtrdsi at primary it the promise to pay the 
amount due to the creditor wkh the interest, if any* agreed upon. 
Any farther contract to be binding on the promisor, if he breaks this 
contract, it regarded as a secondary one, Intend ed to secure the 
fatfitaumt of the primary contract; and the Courts both in England and 
In India, do not feel bound to carry out such a secondary contract 
apart from its justice and reasonableness 4 '. It i s from this point of view 
tbit every transection is to b« regarded, in thts case interest was 
amalgamated with the principal from the Inception of the contract* 
The total amount of scHcalled principal thus arrived at was repayable 
In II instalments. If one instalment was in default, compound interest 
was chargeable thereon. But—and here, the contract passes from 
palmary to secondary contract —tr three successive instalments were in 
default, a new condition of affairs wis to come into operation. Thereafter 
the whole amount was to become due and this is in itself a 
distinct penalty. It cannot be forgotten, moreover, in the present case 
that appellant never sent any notice to the respondent with regard 
to the new condition of affairs, which has come into existing operation, 
and has instead allowed the debt to run on for many years after the 
date. It seems, therefore, that from the date of default the Court 
has full power to reopen the contract and allow what seems to it 
reasonable compensation, having regard to S. 74 of the Contract Act,' 

In these two Privy Council cases*-* and in three cases of Bombay 
High Court*'* the point Is fully discussed and it is laid down that 
the mere fact that compound interest is provided for In the document 
Nad upon is no ground for cutting it down to simple Interest. T 

An agreement to pay compound interest at an enhanced rate on 
default is penal. But where the provisions as to interest are pensl it 
li the duty of the Court, on the principles laid down In this case* 
to decide what reasonable compensation should be swarded to a 
creditor, when a default is made by the debtor in the payment as 
stip u la te d, and the mere fact that the creditor has himself deemed it 

1. Punuhaoam, v. Saku. A I R 1926 Nag. 90: 91 1. C. 295: 

22 N. L. R 23 : 9 N. L J. 34. 

2. Ark Khan, v. Dvni Chond, A. I. R. 1918 P. C. 48: 48 l. C. 93). 

3L Bottomed, v. Ahod Shah, A. L R. 1918 P. C 249 > 48 1. C. I. 

4. Appeals Nos. 2294 of 1925. 

5. Monger Rai, v. Bairn Singh. A-1. R 1927 Leh. 445 : 9 L. L. 1. 301» 

28P. L. R. 380 ■* 103 L C. 437.8 Uh. 721- 

6. Meal Singh, v. Monohor Lott. A. 1. R. 1927 Uh. 748 : 102 LC. 

283. 

Y. Ian Singh, v. Gangs Ram, ALL 1927 Uh. 755 s 1031. G. 498. 



advisable to only claim compound interest at • leaser me than At 
ooc provided in mortgage-deed does not necessarily predudrthe 
Cotut from granting even at a lower race than that * 


A condition in a mortgage-deed for the payment at compound 
internet on failure of payment of interest at the end of each year is 
hot unlawful and unenforceable * 

Alter dissenting from this decision' and distinguishing from this 
decision* it to held that in the first case* it was considered that compound 
interest was compensation for non-payment of Interest only and there 
must be some compensation for non-payment of principal. But their 
Lordships dissented and remarked that all that the Act wanted the 
Court to do was to award a reasonable compensation not exceeding 
the penalty named. It did not require the Court to separate the process 
into two parts. In the latter case* there were two stipulations by way 
of penalty and two enhanced rates. The High Court awarded compound 
interest at the lower enhanced rote and the Privy Council confirmed 
the decision But their Lordships distinguished the decision and 
remarked that when the parties themselves had contemplated compound 
interest, that may be made a ground of awarding compound Interest but, 
in general, only at the contract rate, for, compound interest gives ample 
compensation for any Wind of default and thus they awarded compound 
Interest at 10 Mi % (the contract rate) throughout.* 


The only question to be considered is whether this provision that 
compound interest should be paid in case of default unril satisfaction 
is a condition that should he relieved against according to S. 74, 
Contract Act. The lower Court has gone into the matter somewhat 
fully and has cited several cases to show that, where there hat been 
distinct latches on the part of the borrower and, owing to such latches 
and delay, the amount has swelled to a great extent, there is no good 
reason for reducing interest. * 

In the case of Balia Ma( 1 Lord Atkinson said: "There is nothing 
inherently wrong or oppressive in a lender's securing for himself 


1 . 
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3 . 

4. 


5. 
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720 r 1241 C. 276 
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am pound interest after the borrower had for a considerable time 
neglected to pay the debts he owes or the interest accruing upon it which 
he has contracted to pay* The borrower cannot acquire merit simply 
by breaking his contract Bankers are in fact in this country in the habit, 
tn the ordinary course of business of capitalizing the interest accruing on 
overdraft current accounts every six months, as long as a debit balance 
against the customer remains due.** In the circumstances the explanation 
to S. 3 ( 2 ) ( d ) of Usurious Loans Act ( «9I8 ) does not apply* The 
point left (or consideration is whether the interest chough high was 
excessive. Excessive is a relative term and what is excessive in one will not 
necessarily be so in another. It depends upon the surrounding 
drcumstances. What was the rate of interest prevailing in the locality? 
Was the money market tight at the time ? Could the defendant have 
obtained money at a lower rate, and if so, why did he not do so? This 
is the sort of thing which ought to be considered. But they must all 
be duly proved ; Courts cannot assume their existence as was done in 
this case 1 It is next urged that the enhanced rate is penal, and 
should be relieved. Technically the position is correct. See this case* 
In this connection. But as the Privy Council points our in B alia Md's 
case 1 there is nothing inherently wrong in a creditor securing 
compensation for himself tor interest which is not paid, and for money 
which is not returned when due The parties are a couple of money 
lenders who arc perfectly well able to look after their own interest. 
Therefore there is no reason to interfere with the contract they 
themselves have made, 4 

The defendants executed a mortgage bond in favour of the 
plaintiff The agreement In respect of Interest was that the principal 
amounr would carry interest at the rate of 2 per cent per mensem. 
In esse of default in payment of interest each month, the unpaid 
interest was to be added to the principal and the whole amount was 
to carry Interest at the rate of six pies per rupee per month which 
worked out to about i 87 per cent per annum . Held,* that the rate of 
Interest provided in the deed was exorbitant and usurious and that interest 
at the rate of ?4 p. c per annum simple would be quite reasonable. 

The suit was to recover money due on two hypothecation bonds 
executed by defendant in favour of the plaintiffs. The provisions of the 

1. Ram Krishna Katas*, v Heramba Chandra Ray, A. I. R. 1930 

Cal 20 : 119 1. C. 207 : S6 Cal 960 

2. Pumihoftam, v Sahu Gond. A. 1. R. 1926 Nag. 90 : 91 I, C. 295 : 

22 N. L, R. 23. 

3, Butia Mai. v. Ahod Shah, A. 1. R< 1918 P. C. 249 : 48 LC. 1 : 

124 P. R. 1918 (P. C.) 

4, Manladina Ayub hep, Akola, v. Sukhdeo DmaH> A, I. R. 1933 

Nag, 224 MiU. C. 218, 

5b Qodrr Bux v Badlu Ram, A. L R. W31 Oudh. 190: 10O.W. N. 

193 ; 145 L C. 188. 
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two bonds tv* practically the some to far as the question under 
$* 74 Contract Act is concerned h It, thtrcfcrrc, enough to refer to 
the terms of one of the bonds, doted 2 3rd November 1912 It is better 
to quote the terms of the bonds: '‘At the consideration amount of 
the bond hes been received in cash in the aforesaid manner, i shell 
ptf the said principal amount with interest thereon at Re, 1*0*3 pet 
cent per month by 23rd November 191 7 , If l fail to pay the same 
according to the due date, the interest of each yesr is to he added to 
the principal and the amount of the principal and interest so accrued 
shall be paid by me with compound Interest at Re. 14-3 per cent per 
month with annual rests till the entire debt is discharged". The lower 
Court held that S 74, Contract Act, applied to the case, and awarded 
to the plaintiff compensation by way of simple interest at !<e 1-2-3 per 
cent per mensem from the end of the first year to the date fixed bv the 
decree for payment. Two questions were referred for the decision of 
th« Pull Bench:— (1) Is a stipulation for payment of compound Interest 
at the original rate in no circumstances a penalty? ( 2 ) where the 
stipulation to pay compound Interest at an enhanced rate, is it to be 
treated as consisting of two distinct and severable parts, namely, 
stipulating to pay compound interest at the same rate (this part not 
being penal) along with an additional nr a further sum fthis part being 
penal) and is the latter part only that can be relieved against h Held, 1 
by Ramcaam. J., that the first question obviously refers to a secondary 
stipulation for payment of compound interest and not to a primary 
stipulation* It could not refer to a primary stipulation for payment of 
compound tntercst because no such question arises In this case, not 
to my that the answer to it is perfectly plain. Taking it, therefore, 
that the first question refer* to a secondary stipulation for payment 
of compound interest at the original rate, here again the point does 
not arise in this case, for the stipulation for payment o! compound 
interest is at an enhanced rate and it is agreed on all hands that that 
stipulation Is a stipulation by way of penalty whatever rhc exact 
meaning of die word “penalty'' may be. It Is used in the sense of a 
secondary stipulation which provides for the payment of an additional 
burden on default. The parties may themselves contemplate at the 
time of the transaction that there might be delays In payment 
and in such cases compound interest at the same rate should be 
provided for and in such cases the theory on which all Courts have 
hitherto proceeded la that compound interest at the same rate is not 
a penal term in a primary stipulation. On account of the difficulty of 
fgprcsd ni the ides of compound interest In vernacular there may be 
a number of sentences in a document which may have the appearance 
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of i secondary stipulation. Whm the rite k the same as a matter of 
construction, the Court should properly construe the stipulation as to 
compound Interest tea primary stipulation unices such a construction 
Is impossible Where the rate is increased it is to be certainly regarded 
aa penalty. It is unnecessary to diacuas this question as to the exact 
meaning of the term “penalty** as it is screed on all hands rlut the 
stipulations in these documents amount to stipulation by way of 
penalty within the meaning of the section of the Act If so, it follow* 
that the Court should award reasonable compensation not exceeding 
the amount of the stipulation. This means that the Court sometime* 
may award to the plaintiff the amount according to the secondary 
stipulation a* a reasonable compensation. But of course, it la not so 
bound to give. What the Court should give depends on the actual 
circumstances of each case. There are cases undoubtedly in which 
compound interest at the original rate has been awarded. But no case 
lays down any rule of law that in cas^s like theae compound interest 
at the original rate should he allowed The matter is in the discretion 
of the trial Court. No doubt such discretion ought to be judicially 
exercised. Whether the original rate was a rate low enough like 8, 9 or 
tO it may be that compound interest at that rate may be reasonably 
allowed; but where the original rate is high, anything like 12 per cent 
or more, one should be very cautious in awarding compound interest 
at the original rate It may be remarked merely as illustrative of an 
Idea but it cannot be laid down as any rule of law or any guiding 
principle intended to fetter the discretion of the first Court in dealing 
with such a matter Anantakrishna Ayyar, J. , observes that the case 
is clearly covered by S. 74, Contract Act, and that all that the 
plaintiff would be entitled to receive is reasonable compensation The 
present Is not a case where the parties provided for one rate of interest 
for a particular time and for another race, simple interest, thereafter 
In respect of the principal amount, as was the Privy Council case in 
Smdar Koei ,* nor is the present case where provision is made in the 
bond that only arrears of interest should carry compound interest with 
yearly rests at a different rate,—Sundaf Koer; 1 nor again is the present 
case where compound interest at the original rate was provided for 
to the document. So far as S. 74, Contract Act, is concerned, it does 
not prohibit a primary contract to pay compound Interest at a specified 
uniform rate. In some of the vernaculars there would seem to be no 
specific vernacular expression corresponding to the English expression 
“compound interest”, and consequently the idea has to be expressed 
by a number of words or phrases, and the Court will have to construe 
th e cont ract tneach case whether it provides or not in the first i nstance 

U Sunder Koer, v. Rai Sham JCffrium, 34 CaL ISO: 34 l A* 9; 
11CW,M#(P.&) 
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for compound Interest at the agreed rttt To use the words of the 
Privy Council atp. 158 of 34 Cal. of $u»d*r fCoer'i case.* ; 4 'Compound 
Interest If in Itself legal”. Provision for payment of interest at a 
particular rate on arrears of interest with yearly rests, would puma 
/ode not be penal either. Set Sunder Koer't case. 1 But, as already 
remarked, the present it a case where the provision is that the principal 
and interest were to be repaid at the expiry of one year from the data 
of the mortgage, the primary rate of Interest being Re 1-04 ; the further 
provision is made that in esse of default of payment as aforesaid, 
compound interest and that at a higher rate, namely at Re. 1*2*3. was 
to be charged from the date of default. The present case comes exactly 
within the decision In Simdar Koet's case/ where it was remarked 
at p. 158 of 34 Cal. as follows: “That compound interest at a rate 
excedlng the rate of interest on the principal money, being in emceas 
of and outside the ordinary and usual stipulation, may well be regarded 
as In the nature of a penalty*After the amendment of S. 74. Contract 
Act in 1899, the decisions under the old section, that stipulation for 
increased interest from date of default would not ordinarily be 
stipulation by way of penalty, are no longer law, since the explanation 
to S, 74, added in 1899 states that:‘ a stipulation for increased 
interest from date of default may be a stipulation by way of penalty". 
It is open to the Court in particular cases to award as compensation 
the higher rate of interest mentioned In the document from the date 
of default if it should hold in the particular circumstances that that 
would be the reasonable compensation that should be awarded to the 
plaintiff. The present case is not now concerned with the provisions 
of the Usurious Loans Act, or other similar enacttq#nts, but the 
present consideration only is the applicability of the provisions of S. 
74, Contract Act Cornish, J. , holds that penalty has been defined 
as something which a debtor 1* to pay over and above his original 
liability as a punishment : per Lush, L. J,, in this English case/ Judged 
by this definition the stipulation in the mortgage bond increasing the 
interest from 12 Vi % simple co 13Lf % compound Interest in the event 
of default on the due date for payment was certainly in the nature of 
a penalty. The only 'raison d'etre 1 for the enhancement could be the 
Imposition of s penalty It follows thar when the mortgagee attempted 
to enforce the stipulation, all that the Court was concerned with under 
S. 7 4 was to decide what was the reasonable amount of compensation 
chat should be given for the mortgagor's breach of the contract. The 
Court is empowered by the section to award the full amount of the 
stipulated penalty, but not more, if it considers chat the sum represents 

1- Sun J at Koet, y. Rai Sham Krishen , 34 Cal HlSol 
I1C. W. N 249(P.C) 

2. Ex parte Burden, In re Nad, <1881) 16 Ch. D. 675 : 29 W. R. 879: 
44 L. T. 525. 
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the right and reasonable measure of damage*. There may be cates where 
it would be reasonable to allow the stipulated penalty rate of compound 
interest and etta where It to unreasonable to allow that race. No hard 
and fast rule can belaid down. The Court must decide what to a 
reasonable compensation according to the particular circumstances of 
the case And when the Court hss exercised Its discretionary power 
judicially, that is to say, after a due consideration of all the matters 
to evidence before it, the appellate Court ought not to interfere with 
Ms decision. 

Section 74 empowers the Court to award reasonable compensation 
and what to reasonable compensation must depend on the circumstances 
of each case. It to a question of fact and not of law, and the decision* 
of the Courts of fact with regard to the amount ot compensation to not 
open to challenge in a second appeal 1 

The Interest upon interest to clearly part of the contract; the fact 
that under S. 74, Contract Act, the Court to given power to reduce that 
rate under certain contingencies does not make the interest at the reduced 
rate any the lew a claim under the Contract Act. No doubt, the word 
"penalty", to uaed under S. 74, Contract Act, when speaking of 
"enhanced interest’' but to to not in the sense of e claim debars the 
contract, because the correlsttve expression liquidated damages well 
known to the English law and uaed in the Contract Act prior to 1699, 
hit always been understood to mean a provision made in the contract 
itself. Therefore, the mere use of the expression penalty or damages 
ought not to be underwood as amounting to a claim outside the 
contract.* 

As regards the point, namely, whether the rate of interew to excewive 
and unconscionable, to appear* that the rate was 12 p. c. per annum and 
the accumulation of interest is due principally to the default in the 
payment of interew. The mere fact that there ww a compound rate 
fixed would not necewartly show that to was excewive, exorbitant ot 
unreasonable. In this particular case, the Court below hu no doubt 
considered that the quarterly rests were unreasonable, but apparently 
no material* were placed before the Court to show that the security 
offered ww Rs. 25,000, the defendant* have failed to show that the 
wcurtoy ww sufficient according to this standard. It cannot, therefore, 
be held that it was more than ample which might indicate that the rate 
of interest was excewive. In the abtcnce of any such proof, the finding 

t. HoMum Nobi, v. Baldtv Narayan Singh, A. I. R. 1934 Pet. Iff: 
1541. C. 200. 

L Vtpa Surommo, v. Chakfc* Vcnkyays, A. 1. R. 1934 Mad. 695 s 

19)4 M. W. N. 971 : 40 M. L W. 641.67 H L. J. 653; 
152 LC. 617. 
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of the Court below cannot be accepted that the rate w exto rtion ate Of 
unreasonable and to the full contractual rate mint be allowed. 1 

In die present caae, there I* a clauae providing for Interest at a penal 
rate. Such a clause is neither contrary to generatlaw nor merely voidable 
at the instance of the mortgagor S 74, Contract Act. provide* that In 
tuch a case, the party complaining of the breach is entitled to reasonable 
compensation- What is a reasonable compensation is a matter for the 
Court. In this case it has not been suggesred that reasonable compensation 
exceeds interest at the original rate. But the point ia that the 
discretion of the Court does not depend on a plea taken by the 
mortgagor. Aa pointed out by the Privy Council,* it would be illogical 
to give the mortgagor himself relief against the penal clause if he 
redeemed, but let him bear the burden, reflected in the price he 
received, if he sold to another.* 

It la no doubt true that in some cases Courts have allowed compound 
interest at 12 per cent or even compound interest at 18 per cent as 
reasonable compensation, but it is not the rate alone that matter* but 
to relation to the rate originally fixed in the document itself, to the 
nature of the security offered and to the other circumstances attending 
to the transaction. It was held in this cate* that in cases raising 
questions under S. 74, Contract Act. it will not ordinarily be proper 
for rhe appellate Court to interfere with the compensation awarded by 
the lower Court unless the discretion given by the law to that (Court 
has been improperly exercised.* 

13. Application of reasonable compensation:—The right of re-sale 
after breach of contract to purchase may be allowed as a means of 
ascertaining damages and is nor limited to case where property had passed 
to the purchaser. This was decided in a Calcutta case. * But this la 
subject to the rule of reasonable compensation contained in S. 74, 
Contract Act. The claim for re-selling brokerage and commission for 
goods not actually re-sold cannot be allowed as they are unreasonable 
and not justified by S- 74, Contract Act. being imaginary and fictitious. T 
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Abdul Rahman, v. Sheo Dayal, A. 1. R. 1934 All. 152: 1934 
A. L. J. 371 : 151 I. C. 900 : 56 All. 496.4 A- W R. »S3S. 
Mehrban Khan, v. Mafchna, A. 1 R, 1930 P. C. 142 : 123 I. C. 

554 : 57 I. A. 168 : 11 tab. 25i (P. C.) 

Shugon Chani, v. Phul Cfumd, A-1. R. 1935 Lah. 456 ; 37 P. L. R 
156 : 158 l. C. 359. 


Rama Krithrutyya, ▼. Venkata Somayatulu, A. I. R. 1934 Mad. 31: 

148 L C. 467 •• 1933 M. W. N. 597 (F. B.) 

N. PI. Cl Mvthia Chador, v. Ramamootthi, A. 1. R. 1935 Mad , 
1072 s 42 M. L. W 802 : 69 M. L. J. 841 : 1935 M.W.N. 13311 
1591. C. 867. 


Moil Schulte 9 Co, v. Laehmi Chand, 25 CaL 505. 

Forbes. Forbes. Campbt 9 Co. v. OjJicQ Receiver. A. 1. R. 1915 
Stad. 46 : 29 L C. 933 : 9 S. L R. zS. 
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' rht following decisions of Ait Court*'* show Art a Court it 
com p et ent to grant relief whenever At rate of Interest appears to Ae 
Court to be of t penal chmew, Aat is unconscionable tad extravagant 
Art no Court should allow it. But Ae present case does not foil within 
Aat rule. The amount claimed aa Interest, if distributed over Ae entire 
period, works out at Ae rate of 15 per cent per annum simple interest 
while Ae amount actually decreed by the Courts below works out at 
the rate of 22 per emit per annum simple Interest. It cannot be said that 
All rate is so excessive as to justify interference.* 

The main provisions of the mortgage deed are that the deed is to 
be construed as an English mortgage and the interest is to be at the 
rate of 94 per cent, payable half yearly, but that on punctual payment 
interest would be charged at the rate of 7| per cent, in lieu and tn 
satisfaction of interest at 9| per cent The scheme for liquidation of 
the mortgage debt, which was a material part of the deed, showed that 
interest was calculated at seven and a half per cent only. Held,' that 
if Ae stipulation was to pay interest at 7f per cent and on default of 
payment on a certain date interest was to be paid at 9k per cent, there 
is no doubt that It could be treated as a penalty. In the convette cate 
it would not be penalty according to English law. *-* It appears from Ae 
•eld cases that In England it is settled law that where there is a 
contract to pay a higher rate of interest to be reduced to a lower rate on 
punctual payment, the stipulation to pay the higher rate is not a penalty. 
It is true that interest at 9J per cent was paid in the years in which there 
was default in punctual payment, but that by itself would not affect the 
rights of the parties under the contract, if the payments were made 
under a mistake as to their rights under the contract, and such payments 
can be of very Uttle value, if any, on the question of intention of the 
mortgagors themselves. S. 74 does away with the distinction between 
penalty and liquidated damages and under the section as amended by 

1. Khagaram Oat, v. Ram Sanfcar Duj. 1. R. 1915 Cal 796: 

21 C. L. J. 79 . 19 C. W. N 775 : 42 Cal 652: V 1. C. 815. 

2. Abdul Majid, v. Ktherode Chandra Pal. A. I. R 1915 Cal. 383 : 

19 C. W. N. 809 • 42 Cal. 690 . 29 1. C. 843 

3. Bonwong Riga QuUtaphroo Ouwdhury, v. Banga Behan Sen, A.!. R. 

1915 Cal 363 -22 C L. J. 409.20 C. W. N. 665 : 31 L C. 

894. 

4* Gopesuwr Saha, v. Jadab Chandra Chandaray, A. L R. 1917 Cal. 

630 : 32 I. C. 537 * 43 Cal. 632.22 C. I.. ). 352 : 20 C. W. N. 

689. 

5. Swn Peaty Danya, v. Eastern Mortgage 9 Agency Co, Ltd. 

A. 1. R. 1918 Cal. 557 = 401. C. 865.22 C. W. n. 226. 

6. Wolfe, v. Smith. (1882) 21 Ch. D. 243.47 L T, 389. 

7. KM Chunder Chatter**, v. J. J. Aihtnmn, 10 C. W. N. 640. 

R. Waiting ford, v. Mutual Society, (1680) 5 A. C 685 * 50 L. j, Q. B. 
49. 

9. KrtidmdAn Ahmad, v. Bostutd-dm, 32 All. 446: 5 LC.665- 
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Ad 6 of 1899, the Court hat the power to (not relief tf the contract 
mmiui mt stipulation by way of penalty. It li ttue the cohered hi 
the intent cate wat entered Into before the amendment, but foe 
MModwatfa* not appear to have made any tea! change tn the law, 
the only difference being that if the stipulation Is penal, relief can now 
be granted under the provisions of foe section and it b not neceeaary 
for Courts to retort to their equitable Jurisdiction in order to grant relief. 
The mort gagee s, however, are entitled to reasonable compensation for 
non-payment of interest punctually. But 2 per cent does not rep re sent 
foe damages which the creditor suffered for non-payment of foe 
interest on foe date fixed. The reasonable compensation to which he h 
entitled would be foe interest on 7H per cent Interest tn respect of 
payments not punctually made. It is. therefore, held that the mortgages* 
are entitled to interest upon Interest at the rate of 1H per cent from foe 
date of foe bond up to foe date which may be fixed for payment. 

In contracts containing penal clauses, the Court should give the 
plaintiff reasonable compensation for the breach of contract not 
exceeding the amount of penal interest, but should nor reduce the 
interest from date of default below the rate originally allowed In foe 
bond. 1 

The plainttff failed to prove th at 24 % per annum with yearly rests 
was the market rate of Interest on the transaction In suit Held,* that 
foe market rate of 12 % pet annum with yearly rests should be awarded. 

There was a contract for th e sale of a ryoti land with transferable 
and heritable rights and title was clear and the vendee resiled from foe 
contract, the vendor was deemed entitled to receive reasonable 
compensation for the breach, irrespective of the fact whether he 
sustained any actual loss or not- 1 

The amount due under a bond is to be ascertained by making foe 
calculation on the basis of the terms and the interest mentioned tn the 
bond but U s Court finds the terms of the bond penal and foe obligee 
only entitled to reasonable compensation and if the parties proceed to 
substitute what in their opinion would be the most reasonable 
compensation likely to be awarded by Court, such substituted amount 
would be foe amount due. 1 

1. Skeo Jtam m, v. Mt. Mithano, A. I. R 1923 Oudh. 162 : 76 I. C. 

* 00 , 

2. Khorog N armn, v. Dwarka Ptatad, A I. R. 1924 Pat. 500 : 3 Pat. 

465 » 781. C. 588 

J3. Meyyoppo Chetty, v. Nachammal Achi, A, L. R. 1929 Mad. 783. 

4. Bd h a mda ra Naidcer; v. Kanganotha Anar, A. 1. R. 1929 Mad. 
794 : 30 M. L. W. 293 53 Mad. 127 <58 M. L. J. 503 : 122 
LC. 641. 

F.—207. 
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The effect of $. 74 i* to disentitle the plaintiff* to recover 
the 4am fixed in the contract whether penalty or liquidated damage 
The plaintiffs must prove the damage* they have suffered. In a auk 
for damages lor breach of contract for tale tf the vendor re main * in 
poMcttton of the tent* and profit* of the property until mate there f* 
no ground for awarding him any interest 1 2 3 4 * 

The question is whether the plaintiff really cold the bale* which had 
been refuted delivery of by the defendants some time later. Aa eothh 
It i» clear that tf there was an auction aale later on. It would not help 
the plaintiff*, for the assessment of damages would necessarily be aa on 
the settling day, when the defendants failed to take delivery, and not 
on the date on which the auction was held. 9 

The plaintiff bought a car from the defendant* for Ra. 10,000. He 
bought it with a warranty that the car would do 75 miles an hour and 
that the petrol consumption was 15 miles to a gallon. Held,* that it 
is to be taken into consideration that the car haa been in uae by the 
plaintiff tor some considerable time. He haa run ft for three thouaand 
miles and any car which has run three thouaand miles depreciate* 
considerably in value. No doubt the sum of Ra. 6,600 was all that the 
plaintiff could reasonably be expected to get in the market, aa the 
market i» ro-day. It is reasonable that a fairly substantial sum ahould 
be awarded in the first place because of damage which the plaintiff haa 
obviously sustained and further he is entitled to a certain sum because 
he has been subjected to inconvenience through the breach of warranty 
by the defendants In the circumstances, a sum of Rs. 2,000 la 
reasonable. 

The property was sold free from encumbrances and yet there were 
encumbrances outstanding on the property Held/ that the buyer may 
retain In his hand sufficient amount to pay off the encumbrances but 
it is his duty to pay the amount so retained to the prior encumbrancer. 
The vendee cannot be allowed to retain the amount and neither pay 
it to th<* seller nor to the encumbrancer. Where pr o perty haa bean 
transferred by a vendor to a vendee with a direction to the vendee to 
pay off a third person and the money left in the hands of the vendee 

1. Shot Panna Smgh v* Bkcti Atjun Singh, I. R. 1924 P, C 179: 

1919 A.U- 7<M 31 B. L. R 909: 33 C W. N 949 ■ 6 O.W.N. 
617: 57 hi Lb 323:1929 M. W, N. 558: 117L C, 485. 
*0 M. L. W. ?82 s 51 C L. /. 105. 

2. Pfmnaji Dewchand, Firm , v. Sena# Kapmchand, A. L R* 1934 Bom. 

361: 36 B. L R. 786 . 152 l C. 580. 

3. /. E. Da Fonseca 9 Co, v. Kumar Aaand Singh. A. I K 1934 AIL 

.392 i 154 1. f*. 370* 

4. Nflrfma yhatun, v. Susan! Smgk, A. I. R, 1934 AJL 406 1 3 A. W* R. 

529 149 I. C 7$t : 56 All 766: 1934 A. L J. 318. 
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bin tnbetince apart of the purchase money Itself. than to* statutory 
charge created by S. ‘>5, T- P. Act, which to enforceable u »uch. The 
money to already due to the vendor end if not paid as dtiected, can be 
r ecov er ed by enfo r cemen t of the charge without the vendor being called 
upon to thaw that at a consequence of a breach of any covenant he 
hat Buffered aome other actual damage If there to a clear undertaking 
and the vendee ha* agreed to releaae the vendor either from hto personal 
liability to another penon or releaae hit property from any previous 
encumbrance, he to bound to fulfil hH undertaking- Where a data 
haa been fixed for payment and that date has expired, the suit to enforce 
the covenant may perhaps not strictly be called a suit for specific 
performance of contract, but it to clearly a suit on the covenant to 
compel the vendee to release the vendor from hto liability, which he 
had undertaken to free him of, The vendor ia entitled to enforce the 
covenant and when there to an immediate apprehention of hto suffering 
irreparable loss, he to entitled to call upon the vendee to make good 
the payment which he had promised to make. The fixing of the date 
being for the benefit of the seller, there to no reason why he should 
not insist on the covenant even after the expiry of the dat*; however a 
suit for damages can lie only when damage has been suffered. The 
vendor had mortgaged three of hto properties. The whole of the 
mortgage was not paid. He then sold one of the mortgaged properties 
to the vendee and a sum of Rs. 19,000 wss left with the vendee for 
payment to the mortgagees. The vendor assured the vendee that 
besides the amounts due under these mortgage bonds the property waa 
not subject to any other encumbrance. On this very date the vendee 
executed a security bond In favour of the vendor agreeing to pay the 
sum to the previous mortgage by 10th January 1^26 and in cate of 
failure of payment, to be liable to pay R*. 15,000 at damages In addition 
to the aforesaid amount. The vendee did not discharge the prior 
encumbrances. A suit was filed by a vendee to recover the amount 
with damages- It to held further that the vendor was entitled to a decree 
for refund of the whole of the amount left in the bands of the vendee 
together with Interest at the rate running in the mortgage debts. He 
was, however, not entitled to any decree for damages without proving 
the extern of the damage* actually Incurred. The vendor could compel 
the vendee to pay the amount in order to release the vendor’s other 
p rop ert ie s from liability even though he might not yet have suffered 

The defendant agreed that If plaintiff was required to pay certain 
money with 6 per cent interest which defendant was bound to pay, 
would pay it along with damages for any contingency. Held, 1 

U Ahmad All, v^^iiiium (U»~aTlR. »54 All 52l7lW4 AULR. 
445.148 I. C. 639 : i A, W. R 697 : 1934 A. L. ]. 682. 
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that the plaintiff cannot NeswAcnme at 14 per eent on the ground 
that he bed to borrow tt 24 per cent. 

71m plaintiff purchased a plant of the 'sohrattt' type for the extraction 
of oil from M wboae burineee wee afterward taken over by 4 m 
defendants. With this type of plant certain aeeda rich to oil ere «• 
fine crushed. Petrol or benxtne is then used to draw out the eascndol 
offs to physical combination with the spirit Water Is Introduced to 
some form or other in the proem of extraction. After extraction e 
large pan of the machinery is used In separating the petrol from 4 m 
oil and in distilling the petrol to retain it for further application. The 
suppliers entered Into very stringent guarantees on the three points: 
to>> 111 Capacity. !• •„ how many tone of seed can be crushed within,a 
certain rime, (2) Economy, l e, how much petrol or benxtne can be 
recovered after each proem, and (3) Efficiency, t. e.. how much oil can 
be extracted from the seed. The plaintiff filed a suit claiming heavy 
damages for breach of the guarantees, which *u settled on the following, 
among other, terme t (1) That the defendant Company were to put the 
plant In order and bring It up to certain leas stringent guarantees on the 
three points. (2) that the Company ahould have a teat obtained, and 
(1) that the Oompeny would pay Rs. 40,000 aa damage* for any breach 
of guarantee. The plant wa* erected and, after the final test, staples 
were submitted to ths Government Test House. From the certificate 
granted by the Test House, it was found that the required guarantee In 
respect of efficiency wa» not fulfilled- The plaintiff, therefore, filed a 
•uit claiming Rs. 40,000 as damages for breach of guarantee In reapect of 
efficiency. Held, 1 that there h evidence, however, of a general nature, 
an cat fan ate of the damage. There Is some evidence of the amount of 
oil lost and of the market rate. Thee, although it It not evidence of a 
kind upon which a finding could be based at to figures. Is evidence from 
which it can be Inferred that the sum named was not excessive ot 
unreasonable but a genuine pre-estimste of d«n«g f In these 
circumstances, it I* reasonable to award the sum named to the plai nt i ff 

The defendant-petitioner and respondent entered Into an agreement 
that the pettdonet would sell certain property to the respondent for 
Ra. 8,000, the sale deed to be completed by 15th March, and that either 
patty In case of breach was to pay the other party Ra. 2000as damages; 
and Ra 300 was paid as earnest money The petitioner esked foe 4 m 
period to be extended upto the end of March and before the end of 
Match the petitioner had sold the property to another p et aon fog 
Ra. 9,000. It was for the take of obtaining Ra. 1,000 more at purchase 


1. Motadce Prasad, v, Siemens (India) Lid, A. L R. 1914 Cal 285 : 
60 Cal* 13791 149 LC 858, 
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pri m that the p e rtrinn e r broke the contract. fUi 1 that the only potM 
In ttfHriMi It that S» ?♦* Contract 4ct. where houtdeted inifli 
•re entered to a contract itself as payable to the even* of breach, than 
jimiiw parable, when a breach occur*, ate to be aSaeesed In tb* 
nedfa tr y way aubject to that fixed amount as a maximum- Thto Privy 
Council caae* to relied upon as showing that It was for the platnrtff to 
prove the exact amount of damage* which he sufiered and that that 
amount only could be awarded- Moreover, the only mean* of estimating 
the actual toe* suffered by respondent-plaintiff Is given by the feet that 
the defendene-pectoloner was able to gain Rs. 1,000 by breaking the 
contract and this amount must, therefore, be taken to be the true 
measure of the plaintiff’s low- Therefore, a decree for Re-1,000 plus 
the amount of earnest money (Rs. 300) together with coets was pawed. 

The contention for the appellants is that the pretent case* fella 
under & 74, Contract Act and though a specific sum was named as 
payable in case of breach, the Court had full powers to allow only 
‘reasonable compensation’ not exceeding the amount to named and 
that as in this case no actual damages was proved. Reliance was placed 
upon Bhai Parma Singh* (quoted at p. 1645) and Michel Habib Rag Ayes*.* 
At page 103 of A. I. R. 194! P. C. it was observed; “Agreed liquidated 
damages, if to be enforced, must be the result of a ‘genuine prwcsdmaai 
of damages' to use the illuminating phrase of Lord Dunedin. They do 
not Include a sum fixed in tesvosem covering breaches of contract of 
many varying degree* of importance the powible damages from which 
bear no relation to the fixed sum, and which obviously have at no time 
been estimated by the contracting parties. It seems right therefore so 
conclude that now when the Code to applied to contracts, ' damag es* 
will be taken to mean actual damages, and the Article will only apply 
to an agreement which represents ‘a genuine prestimate of damages*. 
Where there to such an agreed sum 'no more and no less' can b* 
awarded. But If the Court applying well-known rules ha* to conclude 
that the sum agreed was s penalty, whatever to may be called In tbs 

1. Acharafe Singh, v. S. Sant Singh, A. L R. 1935 Pash 57 1 1561. C. 

146. 

2* Pawn* Singh, v. Asian Singh, Bhafan Singh, A. 1. R. 1929 P. C. 179; 

117 1. C. 485 IP. C) 

3. Moot Chmi Be hast Lai, v. S. D Chon A 9 Co, A. L R. 1947 Lab. 

112 ; 48 P. U R. 241. 

4. fthai Faana Singh, v. Asian Singh, Bhutan Singh, A I. R. 1929 P. €. 

179: 117 LC. 465. 

5. Michel HoMb Rap Ayoab, v. Sheikh Salshnaa El Tag 0 Fesauqri. 

A. LR. 1941 P.C. 101: 196 l.C. 823 : 8 & R. 118: 1941 
O. UK.814:1941 A.W.R.P.C. 63. 
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agt mmem, then the penal stipulation vtt not be enforced". The 
r sepo ndenta referred to Monion Patter,' and Moteta bet.* The bttef 
tubfegawdy came op to a Letters Patent Appeal which la repotted to 
Foil Bench earn* Another Madras case* does not deal with the 
pr a unt matter. In thb Madras cam 1 * 3 * * 6 7 * * 10 them was a contract for dm 
de lto ac r of foods and the suit was brought for the recover? of lismagrs 
for breech of the contract by the respondents against the appellant. At 
p. 1136of A. 1. R. 1926 Mad, the following obaervatlon is made- “In 
alt cases of deposits on contracts it Is well established that a person In 
dsfculr cannot claim a return of the deposit and to this ease, aa It la not 
denied that If the contract was broken damages would be much more 
than the amount deposited, no obligations arise to return the deposit 
for which credit will be given as in estimating the amount of damages”. 
fai another Madras case,' the previous ruling 1 was considered and 
^plfinxi The latest Madras view, therefore, is that the amount of 
the deposit can be inferred with in cases where it is found to be 
unreasonable or excessive. The Court has full power to go into that 
question whether S- 74 did or did not apply. In a Calcutta case 1 there wee 
no reference to, or discussion of S. 74, Contract Act. In this judgment 
English authorities were referred to. It was pointed out that it to not 
tot every case of default on die part of the purchaser that the vendor to 
entitled to retain the deposit. In another Calcutta case* Bhai Paruva 
Singh* was referred. In Mirta Hager Khan 10 it was remarked : "In 
cases in which, eMucusidU rei, it to impossible to fix the exact amount 
of damages actually resulting from a breach of Ccontract. Courts of 

1. Mamah Patter, v. Madras Rj- Co, 29 Mad. 118 16 M. L- J. 37- 

2- Nassau Iyer, v. Appavu Padayehi, 31 Mad. 375 ; 20 M. L. ). 230 t 
3 I. C. 941 : 6 M. 1. T. 334. 

3. Naum Iyer, v. Apposes Padayehi. A. 1. R. 1915 Mad. 896 : 38 Mad. 
178 : 19 L C. 462 (P. B.) 

4> A« Msohashrishniet lyes, v. SankarafcngaiR PUlai, 36 Mad- 229 1 
24 M. L. J. 135 s 13 M. L. T. 20: 18 L C. 417. 

5* Dkurvat J. Sabbaraym, v. J. K. Msmistwimi Iyer, 9 Sens, A. L R. 
1926 Mad. 1133 t 51 M. L J. 613. 1926 M. W. N. 797 : 92 L C 
516. 

6. Adaahan, v. Gotondea Kama son, A. I, R. 1945 Mad. 269: L L. R. 

(1946) Mad. 134. 

7. Mongofcnda Duu, ▼. J. Bauogmaf. A. L R. 1922 CsU 104 : 55 CaL 

642n : 67 I. C. 714. 

6» Mokedeo Prasad, v. Stomas* (InSa) Lid, AIR. 1934 CaL 2851 
60 Cal. 1379: 149 I. P. 858. 

9» Bhoi Pen no Singh, v. Arjm Smgh, Bho j an Singh, A. I. R. 1929 P. C. 
179: 117 1C 485. 

10. Miras Hegor Khan, v- Saidas M, 81 P. R. 1910: 7 L C. 1014. 



equity do not inurfoe wkb the contract of the parties who* In 
snrfcipitfon of the breech, have stipulated that a fixed *um should be 
regarded at the measure of compensation to be paid by the person violating 
the contract; The following two oki 1 - 1 were also referred to On a 
review of ail these authorities, £c h quite dear that w hether some amount 
Is paid by way of earnest money or kept in deposit for the due performance 
of any obligation under the contract, it is always for the Const 
to determine what amount, if any, would be “reasonable compensation" 
under the circumstances of s particular cue Section 74 is applicable 
10 tU cues where a sum is fixed as the amount payable in cue of 
breach, regardless of the fact whether any actual loss was or wu not 
caused. If the Court considers that the sum named is not excessive 
or unreasonable it shall allow it, or otherwise reduce it to the figure k 
considers reasonable to allow, in cue where there is no date to estimate 
the tmount of damages actually caused the discretion of the Court 
is unfettered in alloying what it considers “reasonable compensation", 
subject, of course, to the maximum fixed by the parties. Where 
a party asserts chat the amount mentioned as payable in case of breech. 
Is s “genuine pre-estimate of damages”, calculated by the contracting 
parties, and shou Id not on that account be disturbed, it might be 
established that this is so and the Court, if satisfied, will adopt u 
"reasonable compensation” to be awarded. But the final say 4a with 
the Court and not with the litigant. Reliance wu placed upon theae 
two Allahabad* and Bombay 4 cases. The first at p. 242 of 5 AIL lays 
down: "The fundamental ground of law, on which damages are awarded, 
is to place the infored party in the same position in which he would have 
been had he not sustained the injury of which he complains. As a genual 
rule, therefore, the damages decreed must be commensurate with the 
injury sustained". Similarly in the second case, it wu heM that the 
amount of damages would be the difference In the rate of interest at 
which the money had been lent before and the rare at which it wu to 
be lent to the defendant who was guilty of the breach in this cue. The 
difference wu only per cent per annum and that was swarded for 
foe period as might reasonably be required to find another borrower of 
the principal sum at the rate agreed upon These two authorities are 
not of any assistance in finding out what is the actual damage that may 
be said to have been caused in the present cue The breach by the 
plaintiffs Is admitted. According to the agreement three montta, notice 
*m> ncccmr, to put an end to it and the remuneration of the guarantee 

1. La Mm um Qua, v. Bhaja Bam, A. 1. R. 192* Lah 284 1 64 f. C 

Z Ramekand. w. Cwtul Rom kUb. Ktum, A- L R. IMS Lah. 192 
Ififi 1. C - 718* 

3. Nds* *am. v. Shib Dm, (188)) 5 AIL 238. 

4. DmmMm* Bnakim, *. Mmbakm kUkdina, (1818) 12 Bt» 
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broker, l «., the plain ti ffs , »u R*. 1000 for one lac maunda of goods 
monthly for inward and outward food* traffic The midden termination of 
die agreement on 22nd June W37, mum have cauaed much Inconvenience 
and mental worry to the preaent reipondenta who naturally had to 
make aome other arrangementa immediately to continue the work 
of carrying gooda whkh they had agreed to in their contract with 
the Radway. It k not a cate where (imply because no damage hat been 
demonterably proved or the ensuing damage hat been prevented or 
reduced to the minimum by the superior vigilance and prompt action 
of the respondents, no compensation or only a taken compensation ha 
allowed. Looking to the terms of the agreement and the amount of 
bustnam to be transacted the forfeiture of one month's earnings, l e . 
Re. 1000 which la only 20 per cent of the total deposit la not 
unreasonable or exceesive. \4oreover, the amount of Ra- 5000 waa also 
Intended to cover any loss or damage to the goods while in the custody 
of the plaintiffs. It would, therefore, be held that the plaintiffs must 
forfeit Ra. 1000. 

14. "Reasonable compensation not exceeding the amount so 
named";—A Kabuhyat fixed the rent of a tenant as a specified sum 
of money to be paid in cash and a certain quantity of the produce to 
be delivered by the tenant to the lessor in a particular month according 
to a certain measure, and provided that in case of default the landlord 
would be entitled to recover the cash amount and a specific sum as 
the value of the produce. A suit was filed by the landlord claiming 
to recover the market value of the produce. Held, 1 that in the preaent 
ease, however, there ia an express contract that if the tenant did not 
deliver the peddy, the landlord would be entitled to realise by auit 
the amount as the price of the paddy. There was no such express 
stipulation for realising by suit the sura mentioned tn the Kabtdiyat 
as the value of the peddy in the other cases, except in the case of Afar* 
and It was held in that case that the landlord was entitled only to 
the value mentioned in the Kabuliyai. There, being thus some 
distinction between the present case and the erne in which it was 
held that the landlord waa entitled to the market value of the paddy 

As regards section 74, in the first place, by reason of the fact that 
there has been amendment itdoes not make seme at all Cl. 2 of die 
section contains the phrase any other stipulation by way of penalty* 
whkh has been added* In contradistinction to 'other* ia a sum named 
In die ‘contract as the amount to be paid’ etc According to English law 
and phraseology, such a sum would not be a penalty at all. For die 

1. Gnmdes Sen, v. GeUnde Chandra Sfciha, A. L R. 1920 Cal. 975: 

24C. W,N.95;54 l.C.914. 

2, Afar, v, Smfa Kum ar Qhsat, 7 1* C. 942. 
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purposes of this cate the clause in question referring to * ‘penalty* I* to 
be disregarded. Itii then clear that the Indian law professes simply 
to be oblivious to the tact that in England sums named In the contnct" 
have bean divided into distinc: species; (a) liquidated damages, lb) 
penalties. The Indian law has not heard of them in all cases, 
when a sum is named, certain consequence* shall follow What ate 
consequences? The plaintiff is entitled, whether or not actual 
damage or loss is proved to have been caused, to receive reasonable 
compensation not exceeding th t amount, etc* It should be noted here 
that, by reason of tire last clause, the Court again sets away from 
penalty, because in English law the sum named, if a penalty, ceases 

to have any effect at all either as a lower or upper limit. In Indian 

law it remains an .upper limit ot maximum. The other point to be 
noticed is ’whether or not actual damage or loss is proved’. Now, 

what is the sense of that, if you have to disregard the figure named 

entirely l If »t is simply a maximum, what is the sense upon am reading, 
but none at all if one has to disregard tnc sum named entirely,! e, 
for all purposes except as a maximum. In this Calcutta case 1 this 
section is discussed : "k is clear that the Court might have awarded the 
full sum stipulated without any proof oi damages or loss’*. That the 
Court gets from the section itself I hen : No doubt the Court hat a 
discretion to fix what tt consider* reasonable compensation ; but when 
the patties have already agreed among themselves as to what the penalty 
ahould be. the Court should not, in fixing the compensation, wholly 
Ignore the amount agreed on, unless this is.on its face, wholly 
unreasonable with reference to the position ot the parties and rhe 
breach provided against", which does not get one very far and so the 
following is the intention of the Legislature i U) The plaintiff must prove 
his damage in a general sense; (!> the contract made by the parties 
estimating their damages is in itself evidence; O) if 
there is no other evidence of damage, there are certain cases 
where this evidence alone will be considered sufficient, 
nor did the ludidal Committee inrend by anything to say in the case of 
Panna Sinn** to exclude such a possibility ; (4) the sum named, 
however, is not conclusive evidence, that is to say. if there is other 
evidence or circumstance* showing that it was excessive,the Court 
will not consider itself bound by it; (I) if, on the other hand, the other 
evidence and circumstances indicate that the damage equals or may 
^p.1, or is likely to exceed tnc amount named, the Court will abide 
by it, and lastly. (6) in cate (4), that it to say, where the other evidence 
■bowa that it ia unreasonable, the plaintiff will have to prove hit 
irrespective of the figure. In England, the difficulty ia 

- ifTtoKm^n* Tea Co, W7v. Sco.tfi, LI Cal. 545. 

2. P anna Singh, v. Firm Bhai Atfan Singh, A. I. R. 1929 P. C 179. 
117 l a <WS . JJ C W. N. 949 (P. C.) 
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obviated In a ease such at it la described by classing the < *figtue named** 
aa M liquidated lamagcs” t See this English caw, 1 where the auttat 
ll explained-' 

15. "A stipulation for increased interest fr ont the data of 
default'':—The lower Court had decided this cate rightly. It observes: 
“The stipulation made as to the payment of interest at die rate of 
Ha. 2 pet cent m«ng«n from the time of the execution of the bond, tot 
case of default of repayment of the loan in time, was laid down In the 
deed aa a check upon the debtor, and it should undoubtedly be held 
aa a penal elauae*’ The following cases were relied upon*' 4 in which 
full effect has been given to an agreement, that if money to not paid 
at the due date, It shall from that time bear an increased rate of 
Interest The first case probsbly dealt with a document executed before 
the Contract Act; but however that may be, such a case differs 
materially from the present. In it the agreement to pay an increased 
rate of interest from a future day may well be regarded aa a substantive 
part of the contract, not as a penalty for its breach ; but, where, aa 
here, as increased rate of interest from the date of the bond is made 
payable on default, it cannot be regarded in any other light than aa a 
Sum named in the contract to be paid in case of breach whhin the 
meaning of S 7 1 ot the Contract Act.* 

As to this Court, however, it cannot be doubted that until the 
Judges who decided the following cases*' 1 reviewed the following 
decisions*' !B by the light of the later decisions of the other High 
Courts, it has been always considered that an enhancement of the 
rate of interest in default of payment of the principal sum and interest 
at the day fixed in the bond was in the nature of penalty whether 
the enhancement was retrospective taking effect from the dare of the 
loan, or was prospective from the date of defaulr of payment. An 

I. Widnes Foundry, (1925), Ltd v Cellulose Acetate Silk Co, (1931) 

l K. B. 393 : 100 L. J. K. B 746 47 T. L. R 481 : 145 L T. 

5i)7. 

2* Makadra Prasad, v. Siemens (Indio) Ltd. A. L R. 1934 Cal. 285: 

60 Cal. 1379 * 149 L C 858 

A. Boolake* Loll, v. Radius Singh, 22 W. R. 223. 

4. Mackintosh, v. tf'mgtouc, 4 Cal. 137 : 2 C. L. R. 431. 

5. Muthura Pmhad Singh, v. Lug run Kaoer, (1883) 9 Cal 615: 

7 Ind. Jur. 602. 

6. Dalltthhdas, v. Lahhmandas, 14 Bom. 200. 

7. Sai yi, v. Matua, 14 Born. 274. 

8. Rataji, v. Savona, 6 B. H. C. R. A. C. )• 7* 

9. Mate#, v. Shsfcfc Muses, 6 B. H. C- R- 203. 

10. fmm, v. Cosand, 10 B. H. C. R. 362. 
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examination of the facts In Mot# 1 and Pane* can Imtc no doubt 
duet the Coun wet In both case* dealing with prospective enhancement 
of Interest, and fat this cate,' where fa It plain that the question was 
at to enhancement of Interest from the day faxed for payment of the 
instalments, Melvill and West J) . crested as well seeded by the following 
d ec is ion s In Raaoji, 4 Pnva* and i »k»aJjs* that the agreement to (My 
such Increased interest was a penalty, and ought not to be enforced. 
The effect of the decisions in ’JjffabHiH* and $a><ui' is doubtless 
to distinguish between prospective and retrospective enhancement, and 
to hold that the latter only la in the nature of a penalty,—a distinction 
apparently suggested to the Court by the judgment of Wilson, j. , tat 
Mackintosh* disapproving of the decision of Kemp and Ponttfex. II., 
in Biehoak Nath.* The learned judge treated the question as one to 
be determined exclusively by S 74 of the Contract Act, and whilst 
admitting that retrospective enhancement of interest may be a penalty 
observed that “where the contract Is merely, that if the money k not 
paid at the due date, fa shall thenceforth carry Interest at an enhanced 
rate, he did not see how fa could be said that there k any sum named 
as to be paid In case of breach. No one can say at the time of the 
breach what the sum will be". In this case" Garth, C. J., and 
Macpherson, )., had already decided that S. 74 was not applicable to 
the case of prospective enhancement of Interest. In Bnimath , 11 
However, Mliter and Macpherson, JJ. , hold that the Contract Act k 
not applicable to either class of cases whether the interest be retros¬ 
pective from the date of the loan or prospective after default, because 
they say “in neither case k a sum named in the contract as the amount 
to be paid In case of breach”. Thk view of the above section of the 
Contract Act, can be endorsed ; the sole object of which would appear 
Co have been to provide for the class of esses to which Kemble*' 
belongs, and in which the dkrinction between “liquidated damages'* 
’and “penalty’' has given rke to so much difference of opinion in the 
Eaglkh Courts. The y are fu lly discussed by Sir G. jessel and the rear 

1. Matt#. v. Shckh Hum. fa B H. C R 20V 

2. Paw*, v. Govfnd, 10 B H C- R. 382 

3. Raghunathaiav, v. Vdsfiwant, P. J. ’882, p. 22). 

4. Rasaji, v Sayuna, S B. H. C. R A. C. J. 7. 

i. Tfkamdas. v. Congo, 11 B. H. C. R. 203. 

fa. Paflirfihdni v. Lokshmonddi, 14 Bom. 200. 

I. SoMi. v. Mortal, i4 Bom. 274. 

8. Mdekfeumh, v. Clow, 9 GaL €69 

9- Bfchook Noth, v. Rom Lockon, U B. L R. 135.- 
10. Mackintosh, v. Hunt, 2 CaL 202 (206k 
tL B#u«h.v. S hah All, 14 Cal 24§ (254). 

|2. K#safaU. v. Baraga. fa Bfag 141, 
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of the Court in Walla* 1 Passing, then, to the comidemion of the 
question whether equitable relief should be afforded by the Coutt 
against a proviso for enhancement of interest in default of the payment 
of the principal sum, the opinion expressed in Baijnafh 1 cannot be 
endorsed that the decision of Mr. Justice Wilson and aU the other 
similar cases cited by him in his Judgment in Macintosh* must be 
considered as necessarily overruled. Every case of this nature, as pointed 
out in Bichook Nath 4 must depend on its own circumstances The 
Instrument which the Privy Council had to construe in this case* 
was of a very special character, and their decision chat the provisos 
providing for an enhanced rate of interest, retrospective and prospective, 
were not of the character of a penalty, but alternative stipulations, 
can only be regarded as a decision on the language of that particular 
instrument. The English cases show that it is regarded as settled law 
that where an ascertained definite sum of a less amount is to be paid 
at a certain day, in default of which a large sum is to be paid, the 
Court will treat the latter as a penalty. It la so stated by the Judges 
in Auiey* n Sir G lcss-1 assumed it to be so settled in Wallis' and 
Lord Justice Mndlcy in his judgment in that case makes the following 
remark^'Whet her relief was given on the theory of oppression, or on 
the theory that the parties could n r have meant what they said, or 
whether by reason of the usury law. I hi r it has long been settled rhat 
where a person agrees to pay a larger sum it he does nor pay a small 
one, he does not mean whar he says, and the contract is not to have 
the effect that one would Suppose it was intended to have**. Ir is in virtue 
of this rule that it had been decided in these cases 7 ** that where 
the interest in a mortgage is fixed at a cerrain rate to be paid at fixed 
intervals, a proviso that it the interest is not paid punctually a higher 
rate shall be charged, Is a penal clause, and will nor be enforced. 
However, in Runon* the principal debt, was payable by instalment! 
with interest at ; per cent with a proviso that if nor paid punctually 
the debtor was to pay S per cent and the House of Lords directed the 
account to be taken on the basis of 5 per cent on the instalments up to 
due date, but H per cent subsequently up to paym ent. No reasons are 
given by the H nae of Lords for their decision, and it cannot, therefore, 

1. Wallis* v. Smith, II ( h Div -H 

2. Butjnath, v. Shah Ali, 14 Cal MS (2vtJ. 

3. Mackintosh, v, Crow, 9 Cal. 689. 

4* Bichook Nath. v. Ram Lochan , 11 B* L. R. ! ^5 

5. Bal kishtn 0ass R di, v. Rjjs Run Bahadur Singh. W L A. '6 7 - 

6* Aselev, v. Wtldon , 2 B & P« 346. 

7. Ho f Us, v. Wyse, 2 Vera 289. 

8 Strode, v. Parker* 2 Vern 31*. 

9. Burton, v. Slattery, 5 Brown’s Parliamentary Cases 233. 
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be said with certainty whether thevccmsideredth* proviso for prospective 
enhanced interest to be not in the nature of a penalty, or * 
reasonable one which should not be relieved against. The decision in 
Mackintosh 1 where the interest after default in payment at due date 
was thenceforth to be !0 per cent may be supported on the latter 
ground, even if the proviso be regarded as a penalty. Upon thia review 
of the authorities the safer conclusion In this case* is that a proviso for 
retrospective enhancement of Interest, in default of payment of the 
interest at due date, is generally a penalty which should be relieved 
against, but that a proviso for enhanced interest in the future cannot be 
considered as a penalty, unless the enhanced rate be such as to lead to the 
conclusion that it could not have been intended to be part of the 
primary contract between the parties, as may well be deemed to have 
been the case In Bichaok Nath 1 and Pavu. 4 

The “explanation* to S. 74 as amended says that “a stipulation for 
increased interest from the date of default may be stipulation by way 
of penalty". The Indian Courts have invariably held that where (a* tn 
the present case) the stipulation is retrospective, and the increased 
interest runs from the date of the bond and not merely from the date 
of default, it is always to be considered a penalty, because an additional 
money payment in that case becomes immediately payable by the 
mortgagor The Board accepts rhat view of the Statute and It Is 
unnecessary tn discuss under what circumstances Increased interest running 
only from default should or should not be considered a stipulation by 
way of penalty* The principal appellant the mortgagor) argues that 
the increased interest ought, therefore, to be disallowed altogether. 
But this is not what the Statute prescribes. It directs that the party 
complaining of the breach shall receive from the party, who has broken 
the contract, reasonable compensation not exceeding the amount of 
penalty stipulation for. The High Court (agreeing so far •• with tfie 
lower Court) has given compensation at the same rate as the mortgagor 
agreed ro pay as increased interesr, bur < differing in this respect from 
the lower Court) has not allowed such interest to run from the respective 
dates of the bonds It was observed by the High Court that at the 
date of the execution of the second bond there was a settlement of 
accounts as regards the interest due on the first bond, and ttaiple 
Interest only was then calculated, and the amount was included In the 
principal of the second bond* They treat this as a waiver of the 

1. Mackintosh, v Ciaw, 9 Cal. 689 

2. Umarkhon Mahamadkkan Deshmukh, v. SaJekhan, (1892117 Bom. 

If* (F.R) 

3. Bichook Nath, v. Ram Lochan, I \ B*L R. 135, 

4. Poos, v. Gotrfnd, 10 B< H. C, R. 382. 
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compound Interest, and my claim for increased interest to that date, and 
they, therefore, hold t ut c \t increased interest by way of compensation 
On the first bond should run only from the date of execution 
of the second bond, and that on the second bond should tun only 
from the date of default of chat bond The Board sees no reason to 
differ from the concurrent judgment of the Courts below, so far as 
concerns the me of the increased Interest payable by way of compensation, 
and the High Court has come to a right decision as co the dates 
from which such Increased interest should run. The Board also 
agrees with the High Court on the question as to the higher rate at 
which compound interest was co run. Compound Interest is in itself 
perfectly legal hue compound interest at a race exceeding the rate of 
interest on the principal moneys, being in excess of and outside the ordinary 
and usual stipulation, may well be regarded as in the nature of a penalty* 
Ag, however, the mortgagees have already been at least sufficiently 
compensated for th» default by the increased rate of interest allowed 
them, the Board thinks chat the High Court ha* taken a reasonable 
course in allowing com >oini interest at the same rate only as that at 
which simple Interest wss stipulated for in the bond. 4 

The material portion of the hypothecation bond runs thus:— 
"We shall pay you Rs> 260 by the end of August every year, being the 
interm on the said amount at 7 per cent per annum. On failure to pay 
(he Interest on the due date every year, we shall pay interest on the 
Said arrears of interest at 1 J p c from the date of default to the dace 
of payment on the liability of the mortgaged properties W c shall pay 
you the principal amount of Rf- 4,000 and the interest permitted to 
be in arrears with yuuc consent on the Use August of any year after 
five years from this date, i. e., after the end of August 1804 and within 
the end of August 1896. together with cue interest for thst year in one 
lump sum on the liability of the said properties. Held/ that tha 
explanation to S. 74, as pointed out in this case 1 appears to have 
been introduced to meet the decisions to the eficcc that when the 
higher rate of interest is payable as from the date of default and not 
as from the date of the contract, the contract is enforceable. The 
explanation read by the light of the illustrations shows that it la for 
the Court to decide on the facts of the particular case whether the 
stipulation is or Is not by way of penalty. The stipulation in the present 
ease is not a stipulation by way of penalty within the meaning of die 

1. Wat fCoer.v Rat Sham Kristen, (1906) 34 CaL 150:9 Bom. 

L R. 3041 11 C W. N. 249: 17 ML J. 43 : 2 M. L. T. 75; 
4 A. L. J. 109: 5C. L I 106: 34 I. A. 9. 

2, Abbott* HegcaAM, v. KtnhUmm* Sbtty. C 1906 > 29 Mad 491, 

X StdkmanmaymA Vodkyo, v* Smkaranarayma Ayyar, 25 Mad 343. 
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MGtkM «ad 4w *t to enforceable. There to nothing unconscionable 
or unreaaonable about the agreement and the enhanced rate of interaK 
which become* parable on default to quite moderate. It waa urged that 
the stipulations were by way of penalty since they provided both 
for an increased rate oi interest and for compound intereat, 
and an Allahabad decision* which this Court* declined 
to follow, waa relied upon. It is not necessary to discuss the 
authorities on this point since in the present case, although the plain¬ 
tiff claim* intereat at 12 p. c. on interest in arrest she does nor «**lm 
compound interest on such interest. Even in the view that the stipule* 
rions are by wty of penalty and that the section applies, it to open to 
the Court under the section to award to the plaintiff the pena lt y 
stipulated for, to long at it to not in excess of the reasonable compen¬ 
sation to which she is entitled, and in this cate, the penalty is notin 
excess of the reasonable compensation to which she is entitled. 

It was stipulated in two clauses of the agreement at follows "If 
we fail to pay any one Instalment on due date at agreed above we 
jointly and severally promiae to pay the whole amount of the bond 
at once on demand. But if the firm waits longer we agree to pay intereat 
at 5 per cent per month till payment in full”. Held," that the lower 
Court has come to the conclusion that both these stipulations upon 
which the claim in the suit U based are penal and. therefore, not 
enforceable In full by reason of the provisions of S 71 and it refers to 
illustration (k) to that section as showing that this ts a cate to which 
S. 74 is directly applicable The stipulation whereby intereat at 5 per 
cent per month is payable upon the sum due is a stipulation for inert 
ased interest from the date of default which, a* the explanation of 
the section shows, may be a stipulation by way of penalty In 
the present case It is a stipulation by way of penalty. In the present case 
it is a stipulation to psy 60 per rent intereft upon a sum which to 
originally made up very largely of intereat at an exorbitant rare. Therefore, 
there to no hesitation in holding that the second stipulation also to one 
by way of penalty. The lower Court has rightly allowed one and a half 
per cent per mensem, that is. interest at 18 per cent upon the amount 
actually due in respect of sums advanced. This, no doubt, to reasonable 
compensation. 

The question referred to the Full Bench to whether, when no interest 
to payable until default, but intereat at an exorbitant rate to payable as 
fr om the date of default, th e lat ter stipulation can be treated aa one by 

1. Dtp Narayan Rea, y. Dipan Rat, 8 All 185. —- 

2. Appa Rau v. Smryanarecyana, 10 Mad. 203. 

3 Vricfumd CWwaganW v. A. Flag*, (1911) 36 Bom 164:13 L C. 

853 1 14 Bom* L. R. 18. 
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way of penalty. field 1 * 3 by Wallis J. f that this question wu answered to 
the negative in this case* and there ate decisions 4 ' 4 6 to the lime effect 
for which no reasons ate given. There arc, however, earlier decision of 
other Indian Courts given without reference to the provision of a, iL 
which point the other way, as also this decision 1 in which a stipulation 
in a chit fund apparently like this was held penal; and in consequence of 
the order of reference to a Full Bench it has now become necessary to 
reconsider the question. The result of numerous decisions upon the 
section as it originally stood was that, in the opinion of some High Courts 
including this C curt, stipulation tor enhanced interest from thedate of the 
bond came within the section as esses in which a sum was named In 
the contract to be paid in the event of breach; and that, in the opinion 
of all the High Courts, stipulation for enhanced interest from the date of 
default did not come within it. This was expressed in some cases such 
as Mackintosh 4 by saying that the former were penal and the latter not 
virtually treating the section as containing a statutory definition of the 
word 'penal* In Naniappa 7 8 9 in a passage on which the learned Chief 
Justice relies in ^ankaiaruiTayan i Vadkyai* the learned Judges no doubt go 
further and observe with regard to a stipulation for enhanced interest from 
the date of default that ' 4 in such an agreement no question of penalty 
arises because it imposes an obligation on the debtor to pay a larger sum 
than was originally due/' whereas they hold sripulatons for enhanced 
interest from the date of the b>nd to be penal ‘‘because the debtor does 
on default Immediately become liable tor a larger sum.” U these 
observations are to be regarded as more than a decision that the latter 
class of stipulations falls within S< 74 as it originally stood, it is very 
difficult to agree with them, as it appears to be perfectly well settled bythe 
decided cases in England that stipulations for enhanced interest on default 
tee, or at least may be, penal when the enhanced rate runs from the date 
of default. This reservation has been made in consequenceof what Sargent 
C. }.* said in Umatkhon. 1 In the notes to SUnan* it to said that the 


1. A. Muthukriifinu lytr v. Sankaralineam Pillai, (1912) 36 Mad. 229 : 

24 M LI 135 : 13 M. L T. 20 ■ 18 1. C\ 41? (F. B.) 

2* Sankatanaroyana Vadhayar, v, Sankaianamyan.t Ayyat, (1902) 

25 Mad. 341 (347). 

3. Chiirno Ventatusamt, v. Pedda Kondiah , (19 i 3) 26 Mad 445 

4. Permami Tholavar, v. Subroroaman Atari. (1904) 14 M LI 136, 

5. Qanapathi Pillai, v, Sundara Teivan, (1912) 22 M. L J IS-t. 

6. Mackintosh v. Crow, 9 Cal. 689* 
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9. Sfamon v. Walter, 2 White and Tudor's Leading Cam in Equity* 

Ml (266) 
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ordtourr rote tn mortgtga U char a provtoo for increwing the me of 
Interest on non-punctiul payment! to not allowed as being penal, citing 
fWto* and ot v.-r cases jm ah»tie judgment of Pontlfex, J, in fitcKooL* 
No doubt there Is the early decision of this Court tn Aiutu* tbit 
enhanced interest from the date of default was not penal; but It 
appears from the report that the case was not argued and die English 
cases are not referred to. It seems well established by the English 
authorities that such stipulations are penal though they did not fall 
within S- 74 as originally enacted; and that this was the view taken 
by the Legislature when It amended the section by introducing the 
words 4 or if the contract contains any other stipulation! by way of 
penalty**and added an explanation dealing with this very stipulation* 
Two observations arise on this amendment. The use of the word 
“other” shows that the Legislature uses the word “penal” in a very wide 
sense and so as to include stipulations falling within the earlier part 
of the section for liquidated damages, which according to the English 
decisions are not penal. In the original section it treated such stipulations 
as penal and now it expressly includes them among penal stipulations 
See also the marginal note When by the very terms oi the section the 
Court is required to treat as penal stipulations tor liquidated damage* 
whicn provide for more than reasonable compensation, it would be 
very strange if the stipulations under question were not to be considered 
penal within the meaning d the section. Secondly, as regards 
stipulation* for Increased interest from the date of default, which, 
according to the English decisions, were penal, it appears tnat they fail 
within the words ‘any other stipulation by way of penalty” and that 
no explanation was necessary to effect this, although it may have been 
deairabic to insert one owln* to the expressions used in some of the 
cases already referred to. Fhen contrasting the word* ‘may be in the 
explanation with the word “is” in illustration (dj which deala with a 
cate of enhanced interest at 7 > per cent, from the date of default, full 
effect may be given to the section by treating such stipulation as penal 
where they provide for more than thg ‘reasonable compensation* referred 
to in the body of the section. Am regards stipulations such as the present; 
there are three decisions 4 '* -two before and one after, the passing of the 
Contract Act, that apart altogether from tne provisions of the section 
they are penal. A stipulation for enhanced Interest from the date of the 
bond is one of the “other stipulation* by way of penalty” now included 

L Pouts, v. Maynard. (i747f * A«*♦ 519. ~~ " 

2. BtcKook Noth Panday , v* Ram Lackan Singh, Uff/i) U Bene. L R. 
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3. And** Mastvy, v. Wakutl hu Chinnayan , (1864) 2. M H. C. R 205. 

4. Mas# bin Ratnaji, v. Sheik Hitsen, (1869) 6 Etna, H, C, R {A. 

5. Pa^ Govtftd, (1873) 10 Bom. H.CH 282. 

6. Bamfdtar, v. B* AH Khan* (1880) 3 All 260. 

F.-M9 
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by the Antadnentf there Si no reason why the present «tlpuW*» 
should not be toother. Illustration (d) wye thtt t stipulation for 75 
sent on default Is a penalty where Inters* at 12 per cent was payable from 
toe first* There appears to be no substantial difference where, as in the 
present case* no interest at all i« payable until default. In either caaa 
there is a stipulation on default in payment of the sum of money 
originally stipulated for, that the debtor should be liable to pay a 
farther sum b/ way of interest at an exorbitant rate from the date of 
default, and t at appears n bs sufficient to make the stipulation penal 
in the very wii* sens■ In which the word is used in the section The 
question ii* theref>r\ answered in the sffirmative. Sundara Ayyar J., 
agreed in the conclusion arrived st b/ Wallis J. and expressed that 
Sdntaf.Mtiy 4 ?w Vadhyar* and Petiathambi 1 were wrongly decided. 
Chinna Venkatasamt # and Periasami Thalavar* are distinguishable from 
the present case and agreed with this d_*iMon. § 

The contention Is thar the stipulation f ir the payment of interest 
at an exorbitant rate upon the entire amount secured by the mortgage 
In the event of drU lit of nayment of one or two instalments was in the 
nature of a p;rult/. Heid,* that the pr;sent case falls within the class 
wnere there Is a stip ilatbn f >r pa/ment of interest at a specified race. If 
the principal or a pare thereof Is not pail on the due date. One otthe 
earliest examples of this class of casss Is this decision 1 where a 
promissory note after stipulating for the repayment of the sum due by 
monthly instalments without interest, provided that on default of 
payment of any one instalment, interest would b; payable at the rate of 
75 pw c. p a It was ruled that the stipulation for Interest was In the 
nature of penalty fnis view was followed in P.n*i 1 A similar view 
was taken In Bwiidiur.* This decision accords vvirh that in Ghuhar. 1 * 
In these two cases. ,, ' ,, where the interest stipulated to be paid on 
default of payment withour Interest on a specified date was 24 p. c«, it 
was held to be not penal; the rate, ir was said, was not to exorbitant 

1. Simkutorwuya wi Vodhayar, v. Sankirarurayuna Ayyar, ll 902) 25 

Mad. 34) (347). 

2. Periaikambi Udayan, v. Angammal , 19 M. L- J. 630 

3. Chinna Veakuasami, v. Pedda Koadiah, (1911) 25 Mad- 445, 

♦. Periaiami ThoUvar, v Subramaaiun Atari, (1904) 14 M L.J. 136. 

5. Mm'un Patun, v. Abdul Jubbar , 10 C W. N* 1020. 

6. Khagram Das, v. Ram Sankar Das Pramanik, A I. R. 1915 Cal* 

796 .* 271. C 815 : 42 Cal. 652 ; 21 C. L l 79 : 19 C* W. N. 
775* 

7. Mmoji, v* Sheikh Husm, (1869) 6 B. H* C. R. 8. 

8. Pavu, v. Grind* (1873) 10 B. H. C SL 382. 

% Bansidhat, v. Bu AU Khan, 3 All 260* 

1<X Chuhot Mol* v. Mrr 2 All. 715, 

1U Kimf Bah afi Lest* v. Hohi Bakfcah, 6 AU. 64* 
li Um lUm* v, Naubat, (1835) A. W. N* fit 

-- -.— ffFr **''**^— 
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M to fcattfy reduction by the Court. Th« principle recognized in thews 
cum Mas at the root of this decision/ where the defendant had agreed 
to re>pef a kern of Rs. 10 within 15 days, and, on default to pat inteteat 
at the cate of one anna per rupee per diem, that is, at the rate of 
2,250 p. c. It wet ruled that the stipulation for interest wa« penal, 
though the Court wat not agree! upjn the question whether S. 74, 
Contract Act, covered, the case The uniformity of tor current of 
decisions here analysed, was covered by this case,* where the bond 
provided for the re-payment of the loan within a certain period, and on 
default, for interest at 153 p c. p. a. from the date of the bond. The 
Court held chat the stipulation for payment of interest was enforceable, 
aa the case fell within S 2 of Act 28 of 1855 and was not covered by 
S 74, Contract Act ( as It then stood}, Inasmuch as the bond mentioned 
one rate of Interest and did not provide for t ic payment ot two rates of 
interest. This view w«s adopted in Gofeal CfunJ’ though the opposite 
position was Immediately afterwards accepted In this case.* !n a 
Madras case,* the bond provided for repayment of the sum due In 
twelve Instalments, with the stipulation that I \ the event of default the 
debtor should become liable to pay the whole amount of the loan with 
interest at the rate of 180 per cent per annum. The Court held that the 
rate could not be said to be exorbitant, "having regard to the relation 
between the patties and the circumstances In which the defendant 
undertook the obligation which he failed t > fulfil”. To the same effect 
in this decision, 4 (where, however, the rate of interest was only 
12 p. c. p. a ) as also In Periasami. ’ Notwithstanding the small group 
of cases above referred, where a restricted view was taken of the 
authority of the Court to relieve against a penalty, the tide 
has turned back, and the more modern cases repudiate the 
doctrine that any rate of Interest, however exor bitant. cannot be 
deemed penal. Thus Its Miuian.* where there was a stipulation 
for the payment of interest at the rate of 75 p c. p, a- ) from the date 
of the bond on failure to pay the principal In two instalments on 
specified dates, the Court held that the stipulation was in the nature 
of penalty and declined to follow \rfan Blbi* and a Madras case* is 
authorities for any inflexible rule of law. This view was adopted in a 
Bombay ease* where 60 p. c. interest on an account originally made up 
very largely of Interest at an exorbitant rate was treated as penalty. It Is 

1. Vythflinga. v, Ravana Wndarappa, 6 Mad. 167 

2. Arlan BiW, v. As*at All, 13 Cal. 200. 

3. Ookal Chand, v. Khwaja Alt Shah, (1890) 32 P. R. 1890. 

а. Kanhaya L at, v. Narain Du, (1894) 99 P: R. 1894 

5. Sankaranarayana Vadyar, v. Smkatanarayana Anar, 25 Mad. 
343. 

б. Chhma Vcnfesasamf, v. Pedda Kendtak, 26 Mad. 445. 

7. Ptriasaml, v. Subramantan Aunt, ! 4 M. L f. 136. 

8. M iafan, v. Abdul Jubbat, 10 C W« N. 1020, 

9. Vdekmd, v,'Lieut. A. Fogg, 36 Bom. 164; 13 LC. 853. 
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otaoqe chut etch cue mutt be created on la own circumstances; thus, 
while In Anontolai, 1 interest at 36 p. c. was held not penal, in 
GonopolJu,* compound Interett at 400 p. c. on default of payment on 
due date was deemed a penalty : see alto these two cases The Court 
adopts the principle consequently as fairly deductible from the more 
modern decisions that the Court is competent to grant relief whenever the 
late of Interest appears to the Court to be penal. This view has now been 
adopted by a Full Bench of the Madras High Court. 1 3 * 5 * It is not of much 
moment to consider whether the Court can grant such relief in the exercise 
of ia equitable jurisdiction or under S. 74, Contract Act, as amended in 
1899. It b sufficient to observe chat although the seccion was originally 
framed to deal with the doctrine of penalty and liquidated damages as 
undemood in the Law of England, It b in its present form comprehensive 
enough to Include the type of case* now to be considered, because it 
coven all cases where the contract contains “any stipulation by way of 
penalty”. The question consequently reduces tn any concrete case to 
(hb : Does the contract contain a stipulation by way of penalty ? In the 
solution of thb question, the observations of Lord Mersey in Webster* 
may be usefully borne in mind. The test ta.was the agreement to pay 
the damages for the breach of covenant or contract unconscionable and 
extravagant, such as no Court ought to allow to be entered into? No 
hard and fast rule can be laid down as to what may or may not be 
unconscionable or extravagant to insist upon the circumitancet of the 
particular case. As Lord Halsbury said in thb case 7 it b impossible to 
lay down any abstract rule as to what it may or may not be extravagant 
or unconscionable to insbt upon, without reference to the particular 
facte and circumstances which are establbhed in the individual case. 
In the same, Lord Davey added: “You are to consider whether It b 
extravagant, exorbitant or unconscionable at the time when the 
stipulation b made—that b to say, in regard to any possible amount of 
damages which may be conceived to have been within the contemplation 
of die parties when they made the contract*’. U need not be dbputed 
that • stipulation merely accelerating payment of the whole debt on 
default of payment of one or more instalments b not, by itself, by way 

1. Annamalui, v SeUappa, 12 1. C 78. 

2. Omepothi, v. Sundara Thtvan, 14 I. C 511. 

3. Salem Town Bank Ltd, v. Vencaiachanar, 9 L C. 197 

4k Sampat, v. Change, 10 L C 738. 

5. Atuthanl Muihufcrishfuer, v: Smkatalin gam PiUai, 36 Mad. 229» 
18 1. C 417. 

6k Webster, v, Bosanquct, (1912) A. C 394 1 81 L J. P. C 205. 

7. Clydebank Engineering and Shipbuuiint Company, v. ytqrierde 
Castaneda, (1905) A. C. 6.74 L J. P. C. 1. 
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of penalty. Refit to then cna 1 ** In support of the view trim 
sad Illustration If) to S. 74, Contract Act. But the position ti vety 
different, where the entire turn, which the creditor hid agreed to (Write 
to instalments without intense, I* not only mide repeytble to one sum. 
but I* mho mtde to carry Interest at an unusual rate. The Court may, 
In view of all the circumstance* of the cue, regard the stipulation dor 
payment of Interest at an exorbitant rate as a penalty- In the present 
case, the history of the previous transactions between the parties shows 
that a very considerable portion of the sum (Rs. 1500) secured by die 
mortgage was interest on the original sums advanced by way of loan. 
The decree, which had been obtained by the creditors, carried Interest 
at 6 p. c. p. a. while the promissory note carried interest at such an 
exorbitant rate (Rs- 570 pc.p a. 1 that no Court could possibly enforce 
payment thereof. When the creditors received payment of Rs. 100 
in cash and agreed to receive the balance (Ra. 1,500) in instalments 
without further interest and spread over five years, the transection was 
by no means too favourable to the debtors, who were mtde to furnish 
ample security. In these circumstances, when the stipulation was made 
that upon default of payment of one or two instalments, not only 
would the whole balance due become forthwith payable, but would 
carry interest at the rate of 75 p.c.p. a, it may properly be held that the 
covenant for payment of Interest at this rate was a penalty, that is, ft 
does not represent the damages which the creditors were likely to suffer 
by reason of the default of the debtors, but was rather intended as an 
effective meant to secure punctual performance of the contract 
Therefore the plaintiffs cannot be allowed interest at 75 p. c. p. a, 
Beachcroft, }., In the present cue 4 agreed on the ground that the 
provision for Interest at 75 p. c. wu a stipulation by way of penalty. 

A compromise decree provided that the defendant to pay ales* 
amount than originally claimed according to certain instalments — tH 
therein and that in default of payment of any Instalment the whole 
amount would become payable at once together with interest at the 
rate of 14 p.c.p. annum. Held,* that the liability to pay the whole amount 
in default of payment of any instalment wu not a penalty but that the 
provision for the payment of interest at the rate of 36 p. c p. a « T j«tn 
the whole amount wu in the nature of penalty within the purview of 
& 74 of the Contract Act. 


I* Burden, Ex parte, Neil In re, (1881) 16 Ch D. 675 t 44L T. 525L 

2. Sterne, v. Beck, (1863) 1 De O. J. & S. 595 •. 6 L T. 858 

3. WaUmgfoid, v. Mutual Sodety, (1889) 5 A. C. 685 s 50 L J. Q. B. 

49* 

4 Kkagfam Oas, v. Ram Sankar Dai Pramaitlfc, A. 1. R. 1919 C.L 
7%: 27 l C. 815 : 42 Cal. 652 1 11 C, L J. 79; 19 C 

5. Qheu ChowAur* A.IR. 1916 CaL 3W 
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flK m hud deeltaga in money with each other end on maktngup 
•mounts $ certain run *« found due Iron the defendants to the 
plaintiff. To the sutn found doe on addition eat made at p r osp e e tt ft 
interest and a mortgage bond eu executed in respect of the tout sum 
by the defendants on 4th October '396 The bond provided fat payment 
by instalment*, and it was stipulated that (n default of payment of any 
taettlment it ehould cany Interest at IZ p. c- p - a to be compounded 
every year and that in default of payment of any two instalments, the 
whole sum should become immedistely recoverable- Default was made 
In respect of two instalment* on 26th lanuary 1699. Held, 1 that 
plaintiff was entitled to recover ft) the principal sum secured by the 
bond j(fa) proportionate interest out of the total sum fixed as prospective 
interest up to 26th January (899; (c) compound interest at 12 p. c. p. 
a. on the sum due on the date of the first default from t hat date up to 
26th lanuary 1899. But the plaintiff was not entitled to any interest 
after 26th January 1899. 


The bond provided that Interest should b: payable at 12 p. c. simple 
interest but that if the money was not paid upon the due date which 
we* fixed at two years after the execution of the bond the interest 
should thereafter be compound- Held,’ that the evidence as to the 
relations between the parties merely amounts to the iact chat the 
borrower's properties had been put up to aale in auction and that he 
bad no money and could not procure money elsewhere. It is contended 
that S 74, Contract Act, provides for the case of enhancement of interest 
after the due date and prescribes that an increase of interest after the 
due date may be treated as a penalty, but It does not say that In every 
caae an increase shall be treated as a penalty, and it would be difficult 
to my that the change from aimple to compound Interest, when the 
interest wet only at the rate of!2p. c would amount toe penalty 
within the meaning of S. 74, Contract Act. Hence, interest will be 
decreed at the rate agreed upon, that is to say, at 12 p. c. ff» mpr.nr l d 
interest from the due date of the bond up to the date of the deems 
and thereafter at 12 p. c- simple Interest 


A kobuliat of a permanent n^atari lease of 1834 after describing die 
land let out, stated the Suddrr Jama at Rs 21*7-3 and the enhanced rent 
for hadith (collection chargee) as Rs 3-1-0 with details of [attaimtata 
which did not deal with the kists of the mdder fame only but with die 
whole amount including the collection charges. It alto stip ulated that 
on default of payment according to the kittt the tenant would be ( if He 
to pay Interest at the rate of one anna and damage* at the rate of four 


t. 


Bfaufi, v. Bhagwant Atmaram 
45 L C. 722. 


Ohondi, A I. R. 1917 Nag. 41: 


2 . 


Lakhi Cfand Safin, v« Peary Cfand Safa, A. I. R. 1917 Pit. 594(1) : 
391C-I06: 2P.L J. 283. # 
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Mum per rupee per mensem. HeM,* that the stipulation to pay interest 
and damage# m the tttt mentioned to the faefoifet *» not enforceable 
as the contract was an unconadona ble one, hot the landlord wo* 
entitled to gat damage* at 25 p e. a* a reasonable compensation lor tha 
non-payment of the tent according to the Hus. In any case the Court 
can grant relief in the exercise of Its equitable jurisdiction if the contract 
la unconscionable. The contract In the present case is an unconscionable 
one. 

The only question Is whether compound interest should not have 
been allowed on the debts due on the two promissory notes dated let 
October 1904. These two notes were executed for Rs. 14.500 and 
R*. 15,000 respectively, payable with Interest at 18 p. c and on tha 
date* of their execution two memoranda were drawn up by which it 
was stipulated, among other things that in default of payment of 
interest each month, compound intereat would be payable with monthly 
rests. The promissory notes themselves do not expressly provide that 
interest was payaht * every month. The two memoranda also contain 
other stipulations, among which is the stipulation that there will be an 
equitable mortgage on certain properties of the executants of the 
promissory notes He id,* that the stipulation contained In the agreement 
aa to payment of compound interest is by way of penalty, his stated 
to the Full Bench esse* that in cases of this character there are 
generally two contracts, one primary and the other subsidiary, and 
wherever the intention of the parties appears to be that the object of 
the subsliiary stipulation was to enforce or secure the performance of 
the primary contract, that subsidiary stipulation wilt be regarded a* a 
penalty Mo doubt compound interest means interest payable on the 
amount of Interest which has not been paid That is the substance of 
such a contract. But one fails to see why the stipulation for payment of 
interest on interest in default of regular payment* of interest, as 
contemplated by the parties in this case, cannot be considered ‘by way 
of penalty* within the meaning of S. 74 If the parties ao Intended 
it. There is no distinction in principle between such a case and 
a case where a higher rate of simple interest la provided for. Take 
another case where compound interest is stipulated for in default of 
payment of interest regularly for one year, ehere is no reason why tuck 
a stipulation must be excluded from the scope of S. 74. Nor to there 
•ny difference in principle between such a case and this. Having 
regard to the high rate of interest which to provided for by the pramtoaoey 

1. Upendra Lai Gaga. v. AtouUo, A- L R. 1917 Cal 737 : 361. C. 

404: 21 C. W7N. !0& 

2. V. Van katanmak Pttlai, v. P. V. Sukarno* ia PiM, A. I R. 1917 

Mad. 5 : 37 1. C. 799. 

3. Aaatham Mutkukrishnier, v SanJuraJmgam Altai, 36 Mad. 299 s 

ULC.417. 
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notes,. Rs- 100 would be ample end reasonable oompentati ni Ir is 
further held chat it is dear that there la no distinction on principle 
between a provision for compound interest at the same rate as the 
original rate of interest and a provision for a higher rate of interest than 
the original me. The provision In the document b certainly penal. There 
may be cases where enhanced interest is secured in contemplation of a 
poeaible loss or damtge; In that case it wou’d not be penal, but where 
the object of the stipulation it to secure punctual payment, the provision 
would ordinarily be regarded as penaL That is the view taken in 
Khagram Dos. 1 That b also the view taken in these cases 1 ** and also 
to an exhaustive and lucid Judgment of thk case. 4 

The mere fact that for certain reasons the patty agreed on very 
low Interest to begin with is no sufficient reason for holding an 
IffCCtfliCnt to pay enhanced Interest, later on, to be penaL* 

The mortgage deed provided that the principal sum should be paid 
within six months from the date of che mortgage, and that if the 
mortgagor failed to pay within that time, interest at the rate of 37H P c. 
should be charged. Held.* that the lower appellate Court has come 
to a right conclusion In holding that the stipulation with regard to the 
payment of 17i p c. interest is a stipulation by way of penalty and has 
therefore, awarded interest at the rate of 12V$ p.c An increase from nil 
to 374 p.c. made because of failure to pay within a stipulated period, to 
clearly made by way of penalty. The rate of I2J p.c. should have been 
allowed on the principal mortgage money up to (he date fixed for payment 
and interest at the rate of 6 p.c. should have been allowed alter that 
dace. 

A mortgage—deed provided that the mortgagee should remain in 
possession and should receive profits of the land in lieu of interest, that 
Che land should be redeemed in four yean and that if it was not 
redeemed, than the mortgagor should pay Interest after the expiration 
of four years at the rate of Re. 1 percent per mensem. Held.’ that the 
Explanation to 5. 74 does not apply. 

1. Kilogram Dot, v. Ram Sankar Dot Pramanik A. L R. 1915 Cal. 796: 

21 C. L I. 79: 19 C. W N 775 s 4 1 Cal. 652 t 27 1. C. 815. 

2. Vddumd Chhoganlol, ▼, Flagg. 36 Bom. 164: 53 I. C. 853. 

3. KutubnuLdlfi Ahmad, v. Baihti~ud.<hn, 32 All. 448 ; 5 I. C 665. 

4- Awathani Muihufcrishnfe*, v. Sankaralmtam PiUai, 36 Mad. 299 1 
181 C. 417. 

5. Mahomed AH, v. Parma Maud A. 1 R- 1918 Lah. 129; 45 l. C. 

232 : 48 P- W. R 1918 t 125 P. L. R. 1928. 

6. Kak Prasad v. Mohamad Xasia Khan, A.LR. 1919 Oudh 69 (2) s 54 

L C, S 33.6 O. LJ. 666 

7. Lackkman, v. Sonia, A, 1. R. 1921 Lah. 212 j 64 L C. 350: 14 

fdJ. 2912. 
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An enhanced rate of interest at double die original rate. If the intetta* 
was not paid annually, is penal and only reasonable portion of it wtil be 
allowed by way of compensation * 1 , ■ 

A chit agreement provided that in case the subscriber* faded to 
pay their subscription*. regularly, they were not only to forfeit the 
dividend but were also to pay the whole amount on demand with 
interest thereon at ii % per mensem from the date of auction. Held,* 
that the most material element to be decided in the case is whether, the 
terms of the agreement were unreasonable as a whole and whether In 
fact they were so unreasonable that the parties never contemplated 
that they should receive effect and that the special relation of the parties 
justified stringency of the conditions. 

A mortgage-deed provided for the payment of interest at 8 annas 
per cent per mensem payable half-yearly and that if a default was made 
in making such payment the interest due was to be added to the 
principal and the whole sum was to hear interest thereon at '2 anna* 
per cent per mensem field,* that an agreement to pay interest at an 
enhanced rate for the breach of a contract may not he extravagant or 
unconscionable, if the original rate of interest was fixed low* in order to 
enable the debtor to pay interest regularly at the stipulated time* he 
rate of interest here originally payable was low and liable to be enhanced 
to 9% per annum compoundable half-yearly. The creditor was entitled 
to claim reasonable compensation for default The penalty imposed 
is not excessive nor unreasonable. A covenant to pay compound 
interest is by itself not penal and as observed in a Madras case 4 it was 
not the Intention ct the l eRisiaturc in appending the Explanation to 
y 74 of the Contract Act to enact that the stipulation tor the payment 
of enhanced interests from the date of default ought always to be 
considered penal In this case* a rate of 12 per cent per annum was 
regarded as norma i rate of interest even In cases where the security was 
abundant. The covenant to pay an enhanced rate of 9 per cent per 
annum cannot, therefore, be treated as excessive or unresonable. 

A bond provided that on failure to repay at a certain date the 
defendant would be liable to pay interest at *74 % per annum and the 
plaintiff waited for 6 year* before enforcing the bond by which time the 
original claim for Ra. 40*} had risen to Rs. 1T00 Held.* that the prayer 

1 . RomCJumd, v, Jagir* Mandat A. I/R 19/2 Lah, 263 : 4 L L. J, 

270. 

2, Vaithmatha Iyer, v. Gowndafutmu Odayat, AIR 1922 Mad, 67 ; 

42 M« L. J. 55! : 1922 M. W. N. 203 67 I. C. 995 

3 * KondJti, v, Hussain B«K A. L R. 1923 Oudb. 158 : 26 O. C. 352 j 

10O L J, 611: 77 I C 768. 

4 , AUafcfca HtUpdu. v Kinkumma Sheity , 29 Mad* 491, 

5 . CMuas* Lai, v. Mr. Ro* Kuar, A. I R 1918 Oudh. 1 C : 20 O. C. 

318:431.0 295- 

& Tftoya Rah* v. jtowm A« L R, 1923 ufb. 452: 83 L C 773. 
f.-aa 
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of thepfakitiff Is not for the performance of the contract bat for 
compensation for bread), and to is the Court's duty to grant c o mptwr 
tlon, having regard to all the circumstances of the case. 

In tihe present cate of a mortgage of steam launch, the original rate 
of Interest was Rs. 1-12-0 per mensem but Ra 2 from the date of 
default in payment of interest, hence the increased rate is only 4 annas 
per cent per annum mote and, having regard to the nature of the 
security and to the clear intention of the parties as appearing from the 
document itaelf, it cannot be held that it b a penalty. 1 

The mortgage-deed provided that the mortgagor shall pay interrat on 
the mortgage money at ten annas per cent per mensem for half year, and 
that if such payment was not made the interest remaining due ahaU 
carry interest thereon at one per cent per mensem. There was a further 
provision that the entire mortgage-money shall be paid within three 
Pears and that, if the mortgagee had to flic a suit, he would be entitled 
to such interest after the date of the suit till realisation as the Court 
before which the suit might be filed might think fit to allow. The 
mortgage-deed does not provide for the payment of compound interest 
except in the sense that the interest remaining due would bear simple 
interest at one per cent per mensem The terms of the contract bear 
some analogy to those in this case * The plaintiffs arc entitled under 
S. 74 of the Contract Act to reasonable compensation for the default 
not exceeding the amounc of penalty stipulated for. The rate of 
Interest stipulated for as payment in case of default is not unconscionable 
though it is slightly in excess of the original rate ’ 


Under a mortgage deed a sum of Rs. 3,000 had been borrowed 
without Interest and it was agreed that if it was re-paid on a date 
equivalent to the 22nd 1 une, 1910 in one lump sum.no interest would 
be charged. If. however, payment was not made on that date, then 
interrat was to run at 6 pies per month per rupee, compoundable with 
abt morthlv rests, which amounted to 37) % per annum A sub was 
filed on the mortgage bond. Held,* that on the authority of this 
decision,* the stipulation for enhanced interest, at so exorbitant a rate 
as that specified in the bond in suit, is a stipulation by way of penalty, 
and that the plaintiff is entitled to no more than reasonable compensa¬ 
tion for the breach of the contract committed by the opposite party. 


1 . P.C Paul. v. K. A. L R Firm. A 1 R 1924 Rang. 46: 2 Bur 

L J. 158 : 76 l. C. 835 : 1 Rang. 460 r> 

2. Deo Kuar, v. Guiab Kora, 20 L C. 949, 

3. DhuiamSmgh, v. Ajodhia Singh, A. L R 1924 Oudh. 103 t 73 f. C. 

9l9. 


Mdhabif f'tafad, v. Mohammad Musta/a Khan, A. L R. 1925 rv,.A 
231:831 r.9!:120 L J. 70 : 28 O. C. 51. 

Natendra Bahadur Singh, v. The Oudh Comnwteial Bank. Ltd. 
Fyaaiad, A. 1. R. 1915 Oudh- 31: i O. L J. 402 ; 30 L C. 321. 
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The question n to whether an increased rate of Interest after a 
default made In the payment at the original rate of interest 1* or fa not 
a penalty baa been the subject of various decisions The Full Bench 
decision of the Madras High Court 1 has summarised the authorities 
upon the point and has come to the conclusion rhat even when no 
interest is payable until default but interest at an exorbitant rate ta 
payable from the date of default the Court has power under S. 74 of the 
Contract Act IX of 1372 as amended to treat the Utter stipulation as a 
penalty and awarded reasonable compensation in lieu of such excessive 
interest* Now, interest is payable by way of damage for the loss 
sustained to che party who advances money to another * This damage 
may be the subject of an agreement between the parties and at the time 
when the contract of loan is entered into, the parties may fix a 
consolidated sum or merely a certain percentage on the amount advanced 
to be paid by the debtor as compensation to the lender on account of his 
being out of pocket with respect to the sum advanced by him as a loan* 
The latter way of fixing compensation is commonly known as interest on 
the loan- This is enforceable in law as an agreement between the 
parties, but over and above this; In order to ensure payment of loan at 
an appointed time the parties may further agree that an additional sum 
by way of penalty or an increased rats of interest over and above that 
originally fixed would be payable by the defaulting debtor in case of 
breach of the contract to pay at the appointed time. The enhanced rate 
of interest may be chargeable either from the time the breach Is 
committed or from any prior period This kind of stipulation is said 
to be penal, and the creditor cannot as a matter of right enforce it in 
law. S. 74 in such a case gives power to the Court to interfere with the 
contract entered into between the parties, by empowering the Court to 
vary the amount fixed or the increased rate of interest bv allowing only 
reasonable compensation. The section as it originally srood in the Act 
of 1876 gave rise to doubt as to applicability of the section when the 
amount of compensation is not named in the contract as a fixed sum but 
an increased rate of interest on the loan. One view was that the 
section would apply inasmuch as the enhanced rate of interest can be 
resolved into a fixed sum by a mere arithmetical calculation and thus 
become a fixed sum named in the contract at the time the agreement Is 
sought to be enforced. Again doubts were entertained as to whether 
the section would apply only when the increased rate of interest Is 
payable from a date of default or also whether the increased rate of 
Interest is payable only from the date of default and not from a time 
anterior thereto* There was no serious doubt encertatned as to the 
former stipulation being penal, and the Explanation and Illustration D 
were added in 1899 to make it cleat that the latter class of stipulation 


Mttthtftkrfetaa Iyer* v« Smfcnralingam Ptilai, 36 Mad. 
M* L T 20: IS LG 417: 24M.L.T 135 (F.&) 
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also b pentl. These do not purport to make • new change In the law 
u enundated in the icction u it »tood in 1872, but only explain and 
illustrate it »o at to remove the doubt entertained fat tome quartets. As 
a matter of fact, the provision in the main section is wide enough to 
cover the case contemplated in the Explanation and Illustration D. not 
only enhanced me of interest becomes by a mere arithmetical calculation 
a fixed sum sr the time the c, ntract is sought to be enforced, and then 
becomes the “amount to be paid in case erf such breach”, but that such 
a stipulation would clearly come in the words of the section, “or if the 
contract contains any other stipulation by way of penalty”. Therefore, 
die contention that the Explanation and the Illustration referred to 
above do not apply to the present case, inasmuch as the kubuliot in 
question is dated 19th April 189 , that is to say, much anterior to the 
Amending Act of 1899, has no force in it. No doubt, upon a plain 
construction of the clauses in the aforesaid kabuliat it will be manifest 
that the primary contract is to pay interest at one per cent per mensem. 
It is only in esse of default from successive four lusts in a year that an 
increased rate of interest, namely, Rs '-1-0 from the date of default is 
payable This increased rate of interest is to come into operation only 
when a breach will be committed by the debtor in the primary agreement 
adverted to above. Therefore, it appears that the primary contract 
between the parties is to psy interest at the rate of one per cent per 
mensem and the secondary contract, depending upon certain events, is 
at an enhanced rate of Rs. 3-28) per cent per mensem S. 74 does not 
make a distinction between a primary and a secondary contract, but 
such a distinction seems to have been maintained and recognized in the 
various esses referred to in Mulhuiuufina Iyer. 1 Under the section, a 
Stipulation for an increased rate of interest from the date of default may 
be a stipulation by way of penalty irrespective of whether the stipulation 
happens to be the primary or the secondary contract. Hence, this 
Explanation was added in order eo remove any doubt as to the increased 
rata of interest from the date of default being not considered as a penal 
clause, for an increased rate of interest prior to the date of default was 
unquestionably always deemed to be a penalty. There is no doubt that 
the Increased rate of Interest, L e., Rs 3-2-J per cent per mensem 
stipulated for in the kubuiiat is a penal clause. The view is supported 
by the authorities, both English and Indian, referred to in detail by die 
Pull Bench of the Madras High Court in the above case- 1 Upon a true 
construction of the section, there is no doubt chat a stipulation as to 
increased rate of Interest such as the one in the kabuliat is a penal one. 
But the section in the Explanation does not straightway disallow all 
stipulations for compensation In the sha pe of fixed amount or an 

1, Mutfudtrishna Iyer, v. SanJtaralinpm Mai, 36 Mad. 219: 13 M IX 
20:18 L C 417 * 24 M. L T, 13$ (R B.) 
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increased rate of Interest agreed upon to be payable In cue of breech of 
contract. The section only makes such stipulation* penal and empower* 
the Court to rip up the agreement between the parties and to award 
*ucb compensation as the Court* consider reasonable in the circumstance* 
of the case, not exceeding the increased rate of Interest agreed to between 
the parties. The contract between the parties fixes the limit beyond 
which no compensation can be allowed But the Court has power to 
reduce the compensation mentioned in the agreement of the parties * 

Interest at l % per mensem on mortgage security is not penal and may 
be allowed from the date of default.* 

By the Articles of Association, a Fund provided that whenever a 
person ceased to be a share-holder under any of the Articles, the whole 
debt due from the person to the Fund would become repaysble on the 
date of his ceasing to be share-holder and that interest at 124 would be 
payable instead of t>4 %, the usual rate Held,* that looking to the 
constitution of the Fund, vis, chat it was for the benefit of Us subscribers 
only, neither the condition of the whole debt becoming due on a person 
ceasing to he share-holder, nor the condition to pay interest at ??4 % 
can be said to be penal. Moreover, when the alleged penal rate I* a 
common rate of interest in everyday transactions. Court will not be 
justified in departing from it- 

The original rate of interest is 7 p. c and, if the amount is not paid 
on the due date, the sum then payable carries interest at 12HX, simple, 
not compound. It is common knowledge that 12J4 % is not an 
exorbitant rate. The mere fact that the higher rate is to be calculated 
on the total amount due (principal an i interest) cannot make the term 
a penal term. * ( 

It is sufficient to refer to the Privy Council case* and say that a similar 
view has been taken by Bombay and Madras High Courts. It was 
held that the imposition of interest on default of the payment of an 
instalment, even though that interest is only to be reckoned from the 
date of the failure, nevertheless must be regarded as penal, because It 
does provide for a further obligation on the part of the debtor, by reason 
of his failure to fulfil his contract to pay the Instalment on the prescribed 
dare. A penalty is something imposed on a person by reason of his 

1. I'evendrandih Ghost, v. Sambhu Nath Panday, A. 1 R. 15)25 Pat. 

64 1 Pat. 657 : 84 I C. 677 6 P. L T 440 

2. Tulridai Keshowdas, v. Has hi, A 1. R. 1924 Sind. 164 1 78 L> C. 

868 • 19 S. L. R. 237. 

3. Mylooore Hindu Permanent Fund, Ltd, v. Chinmah, A. L R. 1926 

Mad 785 t 50 M. L J 595: 21 M L. W. 698 : 95 l C 610. 

4. Myfapore Hindu Permanent Fund Ltd. V A. N. Sabapatfu ChHU, 

A. 1. K. 1927 Mad. 894 s 53 M. L. J 272 : 39 M. L. T. 2611 

10510,796. 

5. SmdatiKoer, v. Radha Shim, 34 CaL 150: 34 l. A. 9 < 5 C L. I. 

106XP.O) . 
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failure to do something, and it out make no difference whether that 
something it the payment of interest or any other obtigetton, giving rise 
to pecuniary Iom- The Privy Council ha* not as yet expressed a 
co ntr ary view. Doubtless it has expressed the view that the imposition 
of set excessive rate of interest by itself cannot justify a finding of undue 
influence under section (6 and 19 (a) , Contract Act But it Has never 
held that the Impost ion of such Interest cannot be regarded at a penalty* 
Having regard to the fact that 37 p. c. it a very high rate and the 
object of the person requiring it was to evade restriction of lntereat by 
the Tenancy Act to 12 p. c Therefore, this it a case where the Court 
may interfere and would reduce the interest to 12 p. c. per annum 
compound interest up to the date of the suit in lieu of the contract 
tats of 37 percent per annum & 6 p. c. per annum simple till realization. 
It is held further that where a high rate of Interest it stipulated to become 
payable only on default of payment of an instalment, the stipulation 
is in the nantre of a penalty within the meaning of S. 74. There is no 
liability to pay interest until default is made, and therefore, the liability 
is a punishment for the breach. The Explantlon to the section indicates 
that where there is an increase of rate of Interest on default of payment 
the stipulation may be penal. On the tame principle, when no interest 
la payable originally and some interest becomes payable only on default, 
tha agreement would be penal.' There is plenty of authority in 
support of this view, vide, the following rwo cases. *** 

interest which is payable after default, no interest being payable 
until default, may be created at a penalty if the rate of interest charged 
is exorbitant. The bond provided that the entire principal wa* to be 
paid in case of default of payment of any instalment and though it 
stipulated interest st the rate of Rs. 2 per cent per mensem from the 
date of execution of the bond, the creditor claimed that rate only from 
the date of default. Held,* that interest st that rate from the data 
of default was not penal the rate, being the original rate 

There is a provision in a mortgage-deed for payment of principal 
mid interest in annual Instalments and a stipulation to the effect that 
la case of default the whole remaining balance shall at once become 
due with an enhanced rate of interest- The Court has power to cut 
down that enhanced rate of interest and thus offer a legitimate relief 
to the party concerned specially when the plaintiff has agreed expressly 
or impliedly, to the splitting of the original liabilities into several 

1 „ Ma iaf Ali Khan, v. Muhammad Fort Ali Khan A I R. 1928 Alt 
,55 • 26 A. I J. 2IC 107 I. C. 249 

2, Math* Krishna lytt, v Sanfc«m»*Lingam Pitied, 36 Mad. 229 : 18 |. C. 
417 : 24 M. L. 1. 135 (F. B1 

J. Khogtom Dos. v. Rom Senior Dot, A. L R. 1915 Oat 796 s 42 Cat 
652 : 21 C. I . L 79 s 27 1. C 815 J 19 C W. N. 775. 

4 . Bfahsn Chond, v. Natofn Singh, A. 1 , R. 1928 Lab. 857: 110 L C. 
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liabilities of the various partners and an acceptance of the original me 
of Interest 1 

In a mortgage deed the rate of Interest agreed upon we It p- c pit 
annum, and It was further stipulated that in the ease of default being 
made in payment of interest for three successive months the rate of 
Interest payable would be IS p. c It has been repeatedly held by 
their Lordship of the Judicial Committee and t he High Court In India 
that a stipulation for enhancement of interest such ss was entered into 
in the present case, does not fall within the mischief Intended to be 
safeguarded by the provisions ofS 74, Contract Act, It seems that 
the agreement to pay this rate of interest was a perfectly straightforward 
agreement entered into in the ordinary course of the dealing between 
the parties. 1 

The question whether a stipulation for increased interest from the 
date of default is a stipulation by way of penalty is solved by putting 
it to the test whether the enhanced rate of interest was intended to be 
part of the primary contract between the parties or was introduced 
only m i«T? 0 T«m, in the former case it is not penal while in the 
latter case it is. 3 

The plea is that the rate of interest claimed is penal and not 
enforceable. The stipulation in the bond was that the borrower should 
repay the money on the due date* 3v>th Jttk 1515 with interest at As 9-6 
per cent per month. It was further stipulated that in cate of 
non-payment, the creditor would be entitled to get interest at Re 1*4-0 
per cent per month from after the due date. On this basis the creditor 
has calculate! interest at As 9-6 from the date of the bond to the due 
date of payment and thereafter at Re 1-4-0 per cent Compound 
Interest is not charged The defendant's contention is that the stipulation 
for the payment of higher rate of interest from the date of default la a 
stipulation by way of penalty and under S. 74 of the Indian Contract 
Act the creditor is not entitled to enforce it. Interest is only payable 
at the rate engaged for in the primary contract, namely at 9^ annas* The 
question whether an agreement that interest at a higher rate shall be 
recoverable in default of payment on the due date is an agreement by 
way of penalty or not has been discussed in numerous decisions and the 
views expressed in the sevetal High Courts have from time to time 
differed, it Is unnecessary to go through all those decisions ; it will be 
sufficient to refer to the Privy Council decision in the leading case in 

1. Manna Ammayi, v (Chaganti) Sunday?*, A, 1- R, 1929 Mad- 451: 

117 LC 124 

2. CJumt Lai, v* Milan* Lai, A. L K 1931 Uh. 120 : 11 Lah. 655 : 

32 P. L R. 161 1 1311 C 368 s I. R. 1931 Uh. 464. 

3« Rot Indcv Bahadur Singh, v Bhaguwi Din * A I. R. 1931 Oudh# 
S3* 7 O* W. N,9631 128 L C. 287 :6 Lade 3U . 
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Sundar Koei . 1 In this cue it »il decided that where In default of 
payment on die doe date a higher me of interne waa payable 
retrospectively from the date of the bond, that muac always be regarded 
a* a stipulation by way of penalty, but, on the other hand, where a 
lower race of interest was payable up to the due date of payment and a 
higher rate of interne thereafter, that might not be a penalty according 
to the circumstances of the particular case. The point which the Court* 
have to consider is what was the primary contract between die patties. 
In the present cate refer to the mortgage bond The executant therein 
states that '*1, the executant, have executed this mortgage bond for 
Ra* 1,633-10-10% bearing interest at the rate of ( >!4 annas per one hundred 
rupees per mensem In favour of Ram Lagan Dube ” Further he states: 

"Ido declare that 1 shall pay up in full the Rt. 1,613-10-If %, principal 
with interest on 30th Jeth 1315 Fasti in one lump" It Is further stated 
that: “If I fall to pay in full the principal with interest in one lump on 
30th Veth 1315, the due date of payment, the said Mahajan or his heir* 
and representatives will be competent to recover the same from the 
person and my properties, my heirs and representative* by bringing a 
suit” This as it stands is sufficient to constitute a complete contract. 
Then foil ows the stipulation that "in case of non-payment on the due 
date interest will run at Re 1-4-0 per cent per mensem and the creditor 
will recover interest at the rate of 1 H per cent pet mensem alter the 
expiry of the said due date from the person and my properties, the 
declarant as well as from my person". Then it is said as security for 
principal and tntercst; "1 have mortgaged ind hypothecated ) anna 12 
dams pukhta share of lagdispur". Thus the stipulation for higher 
Interne after default is on s different footing from the primary contract 
and mutt be read as stipulation by way of penalty It does not follow 
that the rate of interest after default is to be restricted to the rate agreed 
on in the primary contract. On the contrary S. 74, Contract Act, 
requires the Court in such a case to assess a reasonable compensation 
and if the higher rate stipulated for is found not to be unreasonable the 
compensation may be aa high aa that but shall not be higher. Therefore, 
simple interest at Ke I- -0 per cent per annum was not unreasonable. 
There is still, however, to see whether the mortgage property waa 
hypothecated for the payment of interest ac the penalty rate or only 
for the payment of interest at the bond rate. The declaration in which 
the mortgage bond is said to be executed for R«. 1633 odd bears interest 
at the rate of 9% annas per one hundred rupees per mensem. In connexion 
with the stipulation for a higher rate in the event of default the provision 
to the bond i* that thia higher interest is recoverable from the person 
and properties of the executant, The words are appropriate to a personal 
undertaking to pay money rather than to a mort gage loan. When the 

L Sander Koer, v, Ral Shorn KHshtn, 34 CaL 150: 34 L A- 9: 
SOL], 106; UC. W. N.249 (P. C.) 



Si.^ ' tnunnoH bat* o* sown. UH 

bond *w "# *®curtiir for tH-* orlndptl and t have mmtHMi 

ani HfSKJChecMeJ** <H* uwrtfag-* property, the word*, are to be tead 
arttt tv* orsvloos itdiration “( Have «ecat*i til* mortgage bond foe 
Ra U>*5 beating Inter oit at the rate of 9J mnit per one hundred rupees 
per mensem" In the absence of any express provision that the interest a t 
the higher rate will also be recoverable from the raorttrage property In 
the account* tne genuineness of which is admitted, interest was calculated 
at 94 annas only and not at the higher rate, tn the present sulr there 
fat no claim fora money decree against the executant Such a claim tt 
preferred would obviously have been barred by time and thr bond tn 
suit operates as a mortgage bond only to the extent of principal with 
interest at annas per cent per month* 1 

16 Effect of stipulation for increased interest from the date of 
bond — Tie Unis which were to b; demised to tn* plaintiff were, at the 
time the agreement was made, held br another tenant from whom it 
was in: :n.i *d they should be recovered Accordingly, the defendants 
broui»-.\t a sui: against the tenant and obtained a decree which was 
confirmed m appeai; but, owing to dissensions among them, they were 
unablr to carry o it r;v*tr agreement with the plaintiff Desiring to 
rescind rh* contracr the second defendant hifore suit, offered the 
plaintiff’ tJie p:insi.-ul monry with interest at 12 p c. but the plaintiff 
refused to receiv* it ari l brought the present suit to recover the 
principal sum wkn interest at 2V per cent from the date of the bond' 
HeM* that ti\ 1 >*vcr Jourt justified in regarding it as a stipulation 
for compensation, iris unnecessary to consider whether the high rate 
of interest was m toe nature of a penalty, because che 74th section 
recognises no distinction between an agreement to pay a penalty and 
one to pay liquidated or ascertained damages. In either case the party 
if entitled only t > reasonable compensation not exceeding the amount 
so named* 

The point to determine is whether* reading the instrument as a 
whole, chat part of it which provides for the payment of l per cent 
per mensem fr >m the date of the bond, on default of the agreed interest 
of l per cent per mease'll is to be regarded as a stipulation of a penal 
character* which may be dealt with under S. ?4. That it is so, It seems 
clear that the object of this condition was, by keeping it in Unotem 
over the obligor's head* to secure punctual payment of the agreed 
interest every six month It was not an engagement to pay increased 
interest gua interest, but an agreement to submit to certain pecuniary 
punishment in the event of a particula r default taking p lace. These 

1. Na*hak Singh, v> Ram Lagan Dnhey, A . I- R. 1939 Pat. 457 : 

1M9RW.N* 319*20 P. L. T. 743 : 183 1C 866:5 B. R. 

* 1009 , . , 

2* Vmgduwma Puner, v. Chads Achen, (1881) 3 Mad* 224. 
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•re die two alternative* by whteh. in cno Idee the pr ese n t, fo MW dt 
spplicsbllityot otherwise of SI 74, and Applying then W la held that far 
the stipulation u to the 2 pee cent per mensem, a auto ws* named to 
the contract aa the amount to be paid to earn of breach, of which the 
Court may give *> much at appears to be reasonable compensation.‘ 
This view lain harmony with these cases'*' and is supported br die 
following rulings,**' 

The terms of the bond amount to this, that there is a present advance 
of Rs» 444, end bygone debts amounted to R* 73-15, and the mortgage 
was in consideration of Ra. lit There was a stipulation that, tf the 
whole mortgagedebt was not repaid by deposit of crops by ByioWi 
1287, then 1 p« c. per meniem u interest should be charged, not from 
the breach of the contract, that is to my, not upon the failure to 
deliver any of the specified quantities of the grain at the specified time, 
but the interest waa to run from the date of the bond. Held,* that 
reliance was placed upon this eta*’ Though the distinction which la 
drawn in this case* is not there taken, yet the distinction does, as a 
matter of fact, exist, and though it is not the ratio decidendi in that 
case, it none the less exists. In the esse of Behan* the increased rate 

of interest became due upon the breach of covenant and not from the 

date of the original bond. Now, the distinction seems to be perfectly 
well drawn in Mackintosh , 1 where it is pointed out that practically 
S. 76 hta done away with the distinction between a penalty and 
liquidated damages which “must be borne in mind in dealing with 
cases decided before the Contract Act, many of which turned upon 
this distinction Linder this section, whether a sum would formarly 
have been held a penalty or liquidated damages, if it be named in the 
contract as the amount to be paid in cue of breach, it to to be treated 
much as a penalty was before as the maximum limit of damages". Then 
it to also pointed out about the distinction between the tncreued rate 

of interest to be paid from the date of breach and the increased rate 

of interest to be paid from the date of the bond. That distinction to 

a well-founded one, and, upon the attength of that distinction, it 
ought to be held that this interest to in the nature of a penalty and only 
to be taken into consideration as a basts upon which dam^g ff fot 
breach of contract are to be estimated. 


The point for consideration to whether the parties to the bond 

intended to contract and contracted that on failure of the 
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to psy within thestipulated time, 27 per cent, should be payable qua 
intereet from die date of the bond, or Intended diet the provision as 
to the 27 per cent should be retarded merely u providing for * penalty 
leaving the amount ot compensation or damages for the non-payment 
of the principal at the stipulated time to be ascertained and decided 
in case of dispute by a Judge or jury. It may be said that it appeata 
that the stipulation as to the payment of the 17 per cent Interest would 
not itself be an unreasonable one under the circumstances. This 
Privy Council case 1 is a direct authority to show that thereto no such 
rule of law at that which was enunciated in the passage from the 
judgment in Muttons* which to as follows * But where, as here, an 
increased rate of interest from the date of the bond to made payable 
on default, we cannot regard it in any other light than as s sum named 
In the contract to be paid in case of breach, within the meaning of 
S. 74 of the Contract Act". Therefore, the parties to the bond in 
question did intend to contract and did by the bond contract that the 
27 per cent should be payable and paid gu a interest. Consequently 
it is held that the plaintiff's claim for Interest at the rate of R$. 27 

p. c. p. a. must be allowed.' 

The judgment in the cate of Mackintosh 4 was right in law, and that 
this case* was erroneous, so fat as it dissented from that judgment. This 
case* does not at alt affect the decision of MacJcinlOjh. 4 It to true tha t 

in that cate enhanced interest was allowed on the first Instalment from 
the date of loiehnama. But the parties had already, as pointed out In the 
judgment, voluntarily settled upon the bull of that construction of th« 
3rd Article which related to this part of the claim. At pointed out in a 
Madras cue,' “it was the other stipulation, vis., that for payment of 
enhanced interest on the whole decretal money that was impugned in 
the argument, and this stipulation was not open to the objection that it 
made the higher rate of interest payable from the date of the decree.” 
But further, u pointed out in the decision of the Madras High Court,’ 
the cue before the judicial Committee was one In which the emrutfrm 
of a subsisting decree wu the subject-matt it of the appeal. It is moy^ o 
to express complete concurrence with the opinion expresed by the 
Courts of Madru and Bombay, that the case of Balkislun* did not 
warrant the dissent from Moduntoif, 4 expressed in Baipnuh,* The 
^objection made in the judgment in Sujnoth, 4 that cues such as the 

1. Rot Balbshen Dm, v. Rata Run Botodeor Singh, 10 LA. 162 : 

10LC J05. 

2. Muttons Prasad Singh, v. Luggnn K oner, t Cal 615, 

3. B an n e d Dot, v. Muhammad Mashtat, 9 AlL 690: 7 A. W. N. 

(1887) 254 

4. Machmtosh, v. Crow, 9 Cel 669. 

5. Bag Nath Singh, v. Shah AH Hotain. 14 Cal 248, 

6t BaUtishm Das, ▼. Run Bahadur Singh, 10 Cal 305. 

Nmfappa, v. Nanfappa, 12 Mad. 161 (166). 
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praeot do not cone within S. 74 of the Contract Act, because no no 
{•named, to not one to which effect ought to be given' Bv the fixing of 
rate of interest the tun to become parable "at any rate*’ at the Madras 
High Court 1 taya, "at the tine when default is made", at p. (67 of ‘l ’ 
Mad, to fixed ; and ehte to what the tection contemplate*. When the 
provision in the contract in question amounts to a provision fora 
penalty ( or, which to the same thing, stipulate* for a sum in case of 
bread* within the meaning of S 74 ’, then that goea to the whole sum 
which may accrue due under the provision, although it may be that by 
* non-payment for an indefinite time the aggregate amount ultimately payable 
may greatly exceed the amount—the fixed and ascertainable amount Co 
be due at the time of default- But they cannot be separated, and S, 74 
applies to alt, that is, chat it applies to the money chi mud rtt the 
increased rate of interest from the date of bond until realization * 


The bond, which dated 26th August 1681, stipulates for payment of the 
principal amount on the iOth August IH85 with interest at 1 1 per cent 
per annum, and provides that in default of payment on rhe above date; 
the interest shall be at enhanced rate of 14 per cent from the date of the 
bond The question has recently been considered by a t ull Bench of 
Allahabad High Court* and the conclusion arrived at it tlA-gc, *uch 
Stipulations in contracts substituting in a given state of circs.'A,, 
a higher for a lower rate of interest cannot be treated as penalties, but 
mult be interpreted a* other parts at a written contract should be 
interpreted according to the expressed intention of the parties To the 
tame effect also is the decision of this Court, 4 where the true principle 
of decision to stated to be that a Court “ahould not interfere to protect 
person* who, with their eye* Open, choo*e knowingly to enter into even 
somewhat extortionate bargain*, but that i* only when a person has 
entered into auch a bargain in ignorance of the unfair nature of rhe 
transaction, advantage having been taken of youth, ignorance or 
credulity, that a Court of Equity is justified in interfering " See also 
previous dediton of this Court* and the decision of the Privy Council* 
As observed by the Privy Council 1 "the hinge on whi<-h the decision in 
every particular case turns is the intention of the parties collected from 
the language they have uaed." In the present case the language is cleat 
enough, and there to no reason for supposing that the executant of the 
bond when he expressly stated that in default of paying the principal 
wtth interest at 12 p c. on the date agreed upon for the payment, the 


1. NonjaMM, v Nanjoppo. 12 Mad. 161 (166) 

2. KaUckand KM, v. Chundet Ray, (1(N2) 16 Cal. 362 (F. B.) 

3. Bank* Behsri, v. Sunday Lai. 15 All. 232 ’ 

4. Appo Rau, v. Surpmar oyana, l u Mad- 203. 

5. Basaswrsa. v. SuMxsrocu, II Mad. 294, 

6. Boftfehen Oat, t. Run Bahadur Singh, 10 CsL 305 
?. DtosecA, v. Certoa. 12 Moo. P, Ct 229. 
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interest should be payable “from the dire erf the bond” at the higher 
rite of 18 p.c* did not understand or intend what heaald. 1 

The mortgage In question was executed to secure the repayment 
of Rs. 20C with interest at the rate of 21 per cent per annum in two 
instalments on certain days therein mentioned and it provided at 
follows ' “If the amount of each instalment be not paid on the date of 
such instalment, we shall make payment with interest at three rupees per 
cent per mensem from thedtte of the bond'*. Held,* that when the contract 
is to pay a higher rate of interest from the date of breach, its operation 
is prospective, and the proper construction is that the debtor who 
commits default to pay the alternative rate and to return the money 
lent. On this point all the High Courts are agreed. When the 
agreement is to pay the higher rate on default from the dace of the 
contract, the question arises whether it fails under sectton 74, and at to 
this there is a conflict of opinion. The Full Benches of the High 
Courts of Calcutta* and Bombay 4 have held that 5 74 it applicable and 
that the agreement is penal and ought to be relieved against* But the 
Full Bench of the High Court at Allahabad* haa held that S. 74 does 
not app'y to agreements to pay alternative rates of interest. Divisional 
Bench of the High Court at Madras" held that such agreement falls under 
S 74. and that no sum is named in rupees, the extra turn payable ia fixed 
and ascertainable before hand, or at any rate at the time when (he 
default is made. In another Madras case’ where a mortgage bond 
provide* for repayment of the debt in four instalments with interest at 
ft per cent,, and, in default of payment on the due date, provided for 
interest at 12 per cent from the date of the bond, another Divisional 
Bench held that the stipulation being reasonable, the higher rate of 
interest was payable from dare of the bond. This may be reconciled 
with Nanjappa* by the fact that the alternative rate provided by the 
contract was one which might be adopted under the measure of 
reasonable compensation. Tn this Madras case* Buisavayya' was followed* 
In the present case the contract was to pay Interest at 36 per cent from 
the date of the bond, and it is, therefore, governed by S. 74, according 
to Nanfappj* and the High Courts at Calcutta and Bombay. Therefore, 
interest is to be awarded at 21 per cent per annum from date of bond to 
due dates, 12 per cent from these dates to date of plaint, and 6 per cent 
from date of plaint to date of r e alization. _ 

1. Harayaruuami Naidu, v. ft atayaim fast, (1895) 17 Mad. 62 1 

4 M L. J. 17. 

2. GopoJudu, v. Vmkaiatatnam, (1894) 18 Mad. 175 : 4 M- L- J. 257. 

3. Kulachand KyaL v. Sfub Chunter Roy, 19 Cat 392. 

4. Umtnkhan Mohamad Khan Deshmwhh, v. SaleMian, 17 Bom. 106, 

5. Bank* Behan, v. Swtdar Lai. 15 All 232. 

6. Naivflppa, v. Nawappa, 12 Mad. 161. 

7. Baiswayya, v.Suotowatu, 11 Med. 294. 

i NangOMMal NaMw, v. Narayana Ran, 17 Mad. (2 (65). 
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The first bond Is for R*. 4.35,000 end tbe second for Rs 1,65,000. 
Th* condition* of the 1st bond art: (1) chat the defendant to to pe? 
inrereet ct 1 4 tooee per cent per month (that I* 10# p. c. p. a) with st*- 
monthly rests; (2) that on the faiturs to pa? Interett at the end of 6 
month*, then compound tnterert at the rate ofl'Bper cent per month 
(or 18 p. c, p. a) to to be paid; (3J that interest it to be calculated 
according to the Hindi calendar, according to which there are U mom he 
In each year; and (4) that If interest Is not paid for one year, then 
in ter (tot to run on the principal at t p. c. per menism from the date of 
the bond. The stipulations of the second bond are similar, except that 
the rate of simple interest la 12 annas per cent per month instead of 
14 annas per cent per month. Held,' that a* for the stipulation to pa? 
higher Interest in cese of feilure to pa? interest for one year, this would 
seem to be clearly e penalty, as held by the lower Court. The previous 
Ca l cutt a esse* is sufficient authority for this view; for the higher rate 
of interest is payable from the due of the bonds. The lower Court 
was, therefore, justified by the terms of S- 74 in giving the plaintiffs 
reasonable compensation. It has given the plaintiffs compensation at 
die same rue as die defendants agreed to pay an increased interest. It 
wa# justified by tbe term* of S. 74 in allowing sucb compensation. Set 
also an Allahabad case- 1 But It has given the plaintiffs compensation 
from the date of the bonds. That would be giving them too much. 
The plaintiff* will be sufficiently compensated, if they get compensation 
at the rata allowed by the lower Court for default in paying the interest 
due on the second bond from the date of default of the second bond, 
and as there was, u the time of the execution of the second bond, a 
settlement of accounts with regard to the amount due under the first 
bond, when the simple interest due on the principal of the 1st bond was 
calculacad and entered a* part of the principal of the ucond bond, and 
when compound interest wu waived, the plaintiffs maybe regarded u 
entitled to compensation for the default in paying intereu on the amount 
of tbe first bond only from the date of execution of the second bond. 
When the plaintiffs accepted simple interest on the principal of the 
first bond they may be regarded aa waiving their claims to the higher 
mte of intereu up to thot date, and if they waive their rights, they ntfd 
no compensation for infringement of them. Then, as to the higher rate 
at which compound Interest was to run. The cue of Bald Nub* has 
bean cited as authority for the view that compound Interest at a higher 
tale than tbe rate of simple interest to a penalty, while the dffW on tg 


1. tUmesww Fraud Siagh, v. Roi Shorn fCtsfcen, (1901)29 CaL 43. 
*• KetaOmi Kyai, vi Shtb Chamdst Roy, 19 Cal. 397. 

1. Chojowl Dos, v. Btsj Bhukhm Lail, 17 AH 5U. 

4. Bold Noth Dai, v. Shononoad Dos, 22 Cal. 143. 
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|liaii{|Mt^' Y W bees robed on nsen. authority foe the amtta ryytew. .v 
tbe latter cam dttt* not deal specifically with the question of compound 
interest «t higher rate, and it was held for teasous tbat do not appear 
to bevery clear tharjtwas a caseto which the provisions of$-74did 
not apply, Furthermore, the case of Moagniram 1 wa* Ml? considered in 
foe fatter case ofBaid Nath * Therefore, It h preferable to follow fob letter 
ruling, and accordingly it it held on it* authority that fo* sripuladoos 
for foe payment of compound intere*t at higher rate la a penalty! which 
foould not be allowed. The plaintiffs are entitled to compound tntereat 
(which ii not In itself a penalty, but a perfectly legal pro vision) at foe 
aame rate a* that at which simple interest was stipulated (or tot foe bond. 
The last question Is up to what date intercat on the principal Is to run. 
On foe authority of the following cases*'* the lower Court was tight in 
allowing the contract rate of interest, but that this rate should be 
allowed only up to the date fixed by the decree in this case for fo* 
repayment ol the bond debts, i. e., up to 3 months from the date of 
this decree, and chat after that date interest should run at the rate of 
(1 per cent only. It is to be noted that in both bonds it is most clearly 
stipulated that the contract rate ot interest shall run and all conditions 
•hall continue rill the payment of the money covered by foe bond, and 
as ssid by the Privy Council in the case of Rameswar* “foe mortgagor 
cannot complain, if he is made to pay no more than he contracted to 

pay” 

The provision in the bond that in case of failure to pay any 
instalment, the defendants should pay interest on the principal sum of 
Rs 200 at the rate of 24 per cent per annum from the date of foe bond 
is dearly of the nature of a penalty.* 

A bond contained a covenant to pay interest at the rate of 12 p. c. 
by a certain date, aud if the money was not paid on that date, foe 
interest was to run at 24 p- c. from the date of the bond. Held, 7 that 
a stipulation Uke this to have retrospective effect is penal and cannot 
be enforced- The Court has power to award such interest ss it may 
consider reasonable- 

The point urged is that the clause in the decree which gives interest 
at 12 p. c. on foe amount due not from the date of default but from 
foe date of decree itself, no inter rat being provided for originally, is a 

1. Mangniraat ManvatL y. Rjgpaci Koeri, 20 Cat 366: 

2. Baid Nath Das. v Shamammd Dus. 22 Cal 143. 

3. Romrauwr Koer, V. Mahomed Mfodi, 26 C*l. 39. 

4. Mahaugah of Bharatpur, v- Rant Kanno Dei, 28 L A. 3$. 

5. Bafcar Sajad, v. Udd Natain Singh, 21 Alt. 361. 

6. Trimbak Tukaram Naik, v. Shagstand, (1902) 27 Bom. 21 ; 4 Boss, 

7. Sans# Singh, v. Roitdhir Singh. A. 1. R. 1916 AH. 160 (1) t 3$ L C 

624. . 
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pml cbu« whidj »bould be relieved tpfaK. Thh conteneton to vell 
CmsiM' ft &•* b«n held u sppean from th« following ceaes i#> 
tli*t in agreement topif an tohioced nte of Inter etc not tram the 
ditt* of default but from tbit of the original obligation It In the nature 
of a penalty and \$ unenforceable* hit conceded that the fact that a* 
compromise decree hat been pasted in terms of die agreement does 
pot idea the tight of the defendants to be relieved against any terms 
fn it If It Is of a penal nature. Plaintiff will, therefore, be entitled to 
the interest of 12 p, c. only from the date of the first default which 
He Is entitled to rely on. 1 

The bond In favour of the plaintiffs stipulated that a certain sum 
Was to be paid by the defendant withtn two months and In 
default of payment within the time limited, interest was to run at 
R«. 3-2-0 per cent per mensem from the dace of the execution of the 
bond. Heid/ chat here the contract was for the payment of a certain 
aum and on breach of such payment a sum, that is. interest at a certain 
race was named to penalise the breach clearly, the stipulation regarding 
interest in the bond was by way of penalty. 

The respondents relied on these cases 1 ** 1 In which it was heid that 
an agreement to pay a higher rate of interest with retrospective effect 
is penal and cannot be enforced. Where the stipulation is retrospective 
and the Increased interest runs from the dstc of the bond, and not 
merely from the date of default, it is always to be considered as 
penalty, it is, therefore, clear that if the increased interest had been 
claimed from the date of the bond it could not be enforced. The 
plaintiff, however* has waived his final stipulation and has claimed 
only increased interest from the date of default ; and there appears to 
be no reason for not awarding this 1 

The terms of the mortgage deed In suit provided that if the money 
was paid by led* Samvat 1968 no interest would be charged, but in 
default interest at the rate of four annas per rupee per harvest would 
be payable from the date of the execution of the bond in suit* The 
Court below has rightly treated this provision as a penalty under S. 74 
and has reduced the rate of interest rightly to two per cent per mensem. 
This reduction of interest can further be justified on another principle 

1. Nawappa, v. Nanjappa* 12 Mad. 161* 

2. Bald Nath Dai, v. SJutmOftond Dos, 22 Cal. 143 

3* Kamfa d a Ma lingo Rcddi, v. Kakamanu Hanumayya, A. 1, R. 1918 


Mad. 1307.37 L C, 764. 

♦* fcugf CharuL v* Bai/naiK A. I. R. 1925 Oudh. 72 : 7vjL G && 
$. Attend Rao, v Baikmhna, (1895) 8 C.P.L R. 77. 

6» Jagrmnnfh Prasad, v Bali Ownd, (1906) 4 N. L- R, 187* 


t* AMmI Sonar, v. Kendtba, A. L R* 1926 Nag. 173 «89 LG 119* 



efbupr latfdowo by the Prtvy Council. 1 Mo doubt this ohm ws* 
governed by the law of Mfeakahara, but (be principle enunciated therein 
applies to the pretent case.* 

17. Meaning of the word* “Moblvdddhl dwigunawudbhavatT ,; —• 
The words “maolvtiddi.i du/igm nawadbhavati" appearing la the comment 
of Kmlluka oo the original text of Menu, which literally translated 
“mean the prlnctpal increaee becomes only double” In a Bombay caae* 
it was observed “There is nothing in these words to justify the 
contention that it is the original principal, and not the principal due 
when the arrears of interest accrue". A similar interpretation was 
placed in this case* on this same rule of law.* 

18. Burden of proof :—The contract was made at P for ready 
delivery and the plaintiff produced no evidence to show what was (he 
market rate on or about the date of the breach of contract at P. Held,* 
that the plaintiff has failed to show that he was entitled to any damages. 

19 Power of Court: - The Civil Courts have ample discretion to 
determine in any particular case whether penalty may be justified or 
not 


The principles of the Madras decision* are applicable to such cases 
as the present and the Courts in India which dispense equity, have 
got the power to relieve against forfeiture or penelty even in cases 
where the term* of the contract of compromise have been made, the 
terms of a decree passed on that compromise.* 

This Privy Council case 1 * makes it clear that the Hiph Court and 
the Prtvy Council awarded not the original rate of interest, but a 

1. Nawab Naxir Begum, v. Rao Raghuna th Singh, AIR. 1919 P. C. 

12 : 17 A. L. J. 591: 21 B. L R. 484 : 30 C. L. J. 86 : 

23 C W. M. 700 ; 46 M J 521 ; 26 M. I.. T. 40 : 11 M LW. 

188: 1919 M.W N. 498:1 U- P L R. 49:41 Alt. 571 • 

501 C. 434 : 461 A 145 (P.C.j 

2. Hati Singh, v Hamam Singh, A I. R 1927 Lah. 113 f 27 P. L R. 

807 : 100 l C. 269 

3. Dagdiua, v. Ramchandta 20 Bom 611. 

4. KakaHapudi SUaramtaj, v. Uppatupwdi Jankayya, (1862-1863) 1 

M. H C. 5 


5. Marotirao, v. Manfcuw.irltH. A 1 R. 1931 Nag. 161 : 27 N. L. R. 
312 : >4 N. L J. 109 : 134 l- C- 274. 
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7. 
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8 . 
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K anhaya LahBlsokhi Ram, v. (Firm) Bithen Doi-Meum Ram, A.LR, 
1934 l.ah. 59 » 1491. C 1119. 

Amor Singh, v. Karam Singh, A. l.R. 1914 Lah. 82 50 P. R. 1914: 
25 l. C 441 : 251 P. L R. 1914 : 163 P. W. R. 1914. 


Nagoppu. v. Venkata Rao, 24 Mad. 265. 

Mohldbi, v. Vadiwdjgia-iambta PiUai, A. 1. R. P14 Mad. 18 1 
22 1. a 37: 1914 M. W N. 92. 

Sunder Keer, v. Rai Sham Kriihen, 34 Cal. ISO : 34 1. A. 9 ■ 
llC W.H.249 : 5 C. (.. J. 106. 17 M. L J. 43 .'9 Bom. L R 
304 > 4 A L. J, 109 (P. C) 
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higher rate of 12 p. c- compound Under S. 74, Coamat 

Act, the Court to to iwitd either reeeoneblc com p e n sation or A* 
penalty. When the alleged pemt rate to a common rate of tntereat 
in everyday transactions, aa 12 p. c., to here, there to no sufiolent 
reaaoo for departing from it. The decree of the lower Court malt be 
modified by allowing 12 p. c. per annum compound internet from the 
date of the lecond default aa provided in the agr cement* 1 

tot a similar Privy Council eaee* the Privy Council made dill 
observation “Apart from a recent Statute, an English Court of Equity 
could not give relief from ■ transaction or contract, merely on die 
ground that it waa • hard bargain, except perhaps when the extortion 
to to great aa to be of Itaelf evidence of fraud, which to not this case". 
This caution ao conveyed has to be borne in mind in all caaea where 
the Courts are appealed to merely on the ground of tome apparent 
hardship in the contract itaalf. 1 

In awarding compensation for the breach of a promtee to marry. 
It fa open to the Court under S. 74 of the Contract Act to award auch 
compensation, not exceeding the amount named In the agreement of 
the parties, as appears to It to be reasonable. Moreover, in asaesalng 
damages for the breach of a promise of marriage it is not the defendant’s 
position alone that wtll Justify a reduction of damage*. Where the 
defendant has treated the plaintiff In a shameful and hard hearted 
manner, cohabited with plaintiff under promise of marriage and 
committed a breach of faith by marrying another petson, the Court 
should award substantial damages 4 


Having regard to these two decisions of the Judicial Committee*** 
it is not open to Court to make a new contract between the parties 
Accordingly it to not open to Court to interfere unless the Court to 
ssciafied that the tate of interest charged In the bond was a penalty 
within the meaning of S. 74 of the Contract Act. f 


1. Vadlamannati Sflnivasadikihitulu, v. Dameta Romans, A. 1* R. 

191S Mad. 529 25 1. C 702 : 1 M. L* W. 905. 

2. Dyanip.it Das, v. Rafa Maneshar Bakhth Singh, 28 All. 570 IO C 

188 i 33 I. A. 118 (P C.) 

\ Nabokumar Cfuduukurty, v. Adbul Jabbar Mian. A. 1. R. 1918 Cal. 
168 ** 16 I. C* 721 : 21 C. W. N. 112. 
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Moiing Sabi Kyi, v Mating Sain Kyi, A l R. 1916 LB. 45: 

54 I C. 159 :9 But L. T. 179,8 L. B. R. 399. 

Aril Khan, v. Dunf CHond, A. 1 R. 1918 P. C. 48 ; 101 P. R. 
1918 : 23 0-W N. 130 : 481.0933. 


Bollo Mol. v. Afcod Shah, A. I. R. 1918 P. C. 149 : 55 U LI, 
h ‘4: 16 A l) 905: 124 P. R. 1918:13 C. W. N- 233 •. 
25 M. L. T. 55 : ISO P. W. R. 1918 : 21 Bom. L R. 558: 
48 L C. 1: 29 C. L. M65 IP. C) 

s TSftwi %a£ain Mohami Ai 1 lM1 
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A* bid 4o«ro in • Calcutta caw 1 the Court executing the decree 
must take the decree w It stands and hat no power to go behind It or 
entertain an objection to the lefalttr of the decree, the term* of S 74 
are not applicable to adeem. Therefore the decree-holder ia entitled 
co recover the intercat at the rare preacribed in the decree.' 

In a mortgage-deed there it a definite covenant to pay compound 
interne on any tingle dafauttad instalment, and there is the further 
provtaton that in default of three instalments the whole amount ia 
to become exigible On (he Utter contingency which ia of Itulf a 
penalty, the Court hat full power to re-open the contract and to 
grant what seem* to it to be reasonable compensation * 

It ia a Well established rule due a stipulation for ineceased interest 
from the dace of the bond ie always in the nature of a penalty ; but a 
covenant for enhanced interest from the date of default may or may 
not be a stipulation by way ot penalty. Whether such a stipulation is 
penal depends upon the construction of the document and upon 
ascertaining what the parties really intended by it. Where the lender 
had no previous dealing with the borrower and there was no fraud or 
improper dealing between the parties and the language of the document 
did not Justify the conclusion that rhe covenant for the enhanced race 
of Interest which was neither unconscionable nor unreasonable was 
not intended to be part of the primary contract between the parties. 
Therefore, there was no ground for no: enforcing ths contract entered 
into by the parties and tntcreet after the institution of the suit at a rate 
higher than 6 p. c per annum cannot be allowed. * 

It Is well settled that unless the defendant can show any good reason 
why the contract entered Into by him under the mortgage bond should 
not be enforced, the Court cannot make a new contract for him and 
interfere with the terms of the contract. I he Court cannot reduce the 
rate of interest or interfere with rh; stipulation for compound interest 
merely on the ground that the interest stipulated te considered to be 
ririmahre or that the interest has amounted to a large sum owing to the 
defendant not paying it at the stipulated periods of me rests agreed upon 
in the bond. The authority for this proposition will be found in the 

1. Kabpada Sarkar, v Hart Mohan Dalai, A. 1. R. 1917 Cal. 844 : 

44 CaL 617 : 24 C. L J. 375 • 35 I. C. 856 s 21 C. W. N. 1104. 

2. JUghnwaedaa Prasad, v. Ghulam AUuiiin Beg, A. 1. R. 1924 Afl. 

*89 : 46 All. 571 ‘ 22 A. L. J 464 : 5 L R. A. Civ. 356 : 79 L C. 
916. 

3. Chub**,*. VHhaba, A L R. 1916 Nag. 484: 961. a491. 

4. SofiM Mat, v. Imam Obi, A. 1. R. 1929 Uh. 515 : 30 P. L. R. 

239; 114 L C 444. 
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fallowing cases/'* At a matter of fact, 12 p. c. pet on won with yearly 
rests can nor be considered as excessive. Besides, there is no evidence in 
the case that the rate of interest prevailing at the time was lower than 
that provided in the mortgage bond/ 

The bond provided that on failure to pay the principal and interest 
under it by one year from the date of the band the mortgagor was to 
pay "the said aggregate amount interest at the rate of R* tK-O % P*r 
month” that is, 18 p c wts the default rate and I ■ p c was the 
original rate. The lower Coart found that it was a clause under which 
Ittccrae at the default rate was payable from the date of the bond and 
on that understanding the clause was held to be penal and could nor be 
enforced at all The plaintiffs and defendants had also adopted the 
tame interpretation in lower Court After the finding that the clause 
was penal the plaintiff wanted to amend his plaint in appeal, not 
having so done in the lower Court Held/ that chough the actual 
construction of the words tn the bond by the lower Court may be 
strained, yet the meaning pur on them was not an impossible one. As 
the plaintiff and the defendant had also adopted the tame meaning* there 
was no nccasaity to refect the Interpretation put on the clause by lower 
Court and, so interpreted, the clause was a penal clause. Moreover, the 
lower Court, however* has not awarded any interest at all as s penalty 
for default, or granted any compensation for the defendant’s failure to 
pay ; and the reasons it gives for that are that the original rate, IS p. c u 
Itself is very high and that the security wss presumably ample It does 
not give any reasons for holding that the original rate of 55 p. c is very 
high, A Court ought to give reasons for refuting to award compensation 
on default of payment on the proper date As an ordinary rule 
compensation for default ought to be given, and it is within the 
discretion of the Court to it a figure for that default In this case k 
will be sufficient if we it s rate of 16 p. c. payable on the principal 
amount from the date of default ; and this will be the compensation for 
default 

Two mortgages ware executed for two loans of Rs 2,00,'YB and Rs. 
50t000 respectively carrying interest at 11 annas 4 pies per mensem 


L Axk KhanWDaai CHaad, 48 l C, f wTlTa W. N TsoTtUL 
1918 P, C. 41 

2. Bella Mel, v. Abed Skak 48 l C. 1 : A, l R. 1918 P, C. 249: 

23 C. W. N. 253. 

3. Regfcnneth Prasad Sah m, v. Sam Prasad, Saha, A. I I, 1924 P. C. 

60: 3 Pat. 2T9 r 31! A. 10! : 811. C 817. 

4. Ram Krishna Kulak, v. Heromk Chandra Ray, A. I. R. 1930 Cat 

20T ? 5* Cal. 960 ; 33 C. W. N. 388 : 119 !. C. 20? 


5- Edit* Cheieguram Podia Nagaffa, v. Vamrnda Venkatarm nf 
Reddi, A. I. R. 1931 Mad. 137 1 1930 M. W. N. 1198 1 1301C 
569t3JM.LW.54ff. 




compound with three-monthly ««* The mortgagors paid R». 63,800 m 
Interest on iccount of the loens* i he noRpiKt Inititutcd i soil on At 
mortgagors sod obtained decrees* which were pinti ex pottit* The 
decrees provided that the Interest should run st the bond rate not only 
for the period prior to suit but for period from date of Institution 
of suit until expiration of three months or until date of realization 
whichever was earlier. On default by defendant to pay the decretal 
money, the due* were to be realised by sale of the mortgaged properties: 
After three months had expired the mortgagees, Instead of tea Using 
their dues by sale came In appeal claiming interest until the realisation of 
money by sale. Held,' that the mortgagees were not entitled to any 
interest. If there was any case in which discretion ought to be exercised 
in favour of the Judgment-debtor, the present was a case of that kind. It 
is not obligatory on the Court to award Interest for the period between 
the period fixed for repayment and until the realization of the money by 
sale as interest up to the date of the institution of the suit or up to the 
date fixed for repayment of the mortgage money is concerned, unless 
circumstances are made out, which bring the case within S. 74, Contract 
Act, or would give rise to consideration arising under the Usurious loans 
Act of 1918, the Court would be bound to grant interest at the rate 
stipulated for In the contract As regards the interest fot a period 
subsequent to the date fixed for repayment, the Court would ordinarily 
make a decree fot interest, though not at the stipulated rate, but at such 
rate as the Court may consider fair and proper, and ordinarily such 
Interest should be allowed at the Court rate, vi*., 6 per cent per annum. 
But there may be circumstances Justifying the Court in refusing interest 


after the date fixed for repayment. The circumstances In each individual 
case have got to be considered In order to see whether any and if so 
what interest should be awarded for the period. 

All the High Courts in India except Patna ate agreed that in a case of 
a consent decree the Court hat the power to Interfere and to relieve 
against a penal clause making the judgment-debtor liable to pay more 
if be did not carry out a certain condition. The following authorities*-" 


t. Retuicred Jrasors Loan Co, Lid. v. Shwlajanath Roy Chmdhri, 
A I- R. 1932 Cal *89 : 59 Cal. 722 ■- 139 l C. 455. 

2. Motuuddm, v. Ksiteit Bifw', A. 1. R. 1913 AO- 252 ! 142 I. C, 

419: 55 All. 314: 1933 A l J. 132 (P. B J 

3. Jawaia Rom, v. Mathura Oat. A. I. R. 1931 Lah. *9*: 132 I. C. 

580: 12 P. L. R. 945. 

4. Jhanda Sfngh. v. Plant Singh. A 1 R. >933 Lah. 23 : 140 L C. 225 t 

33 P. L. R. 1026. 

5. Mttha. v. Rental Dan, A. I. R. 1937 Lah. 828: 175 L C. TSl; 

40 P. L. R. 458. 

6. Ramkiikm, v. Chandarbhan, A. L R. 1910 Lah. 241 : 190 1. C. 513. 

(Parfurther refetenett/rtm ?t> tt : *e« next page.) 
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may be usefully quoted to show thet U to no. la • D hr tola * Bench of 
th* Patna High Conn 1 * that* to a remark that Courts have no poster 
to Interfare under S. 74, Contract Act, where there to * forfeiture clause 
in a consent decree and the forfeiture clause comes into play on default. 
The Judges were influenced by a judgment of the Bombay High Court 1 * 
but the Bomber High Court has of late been in agreement with other 
High Courts that $. 74, Contract Act, applies to such cases. So 
practically there to no minority view at all in the matter In tome of 
the aforesaid rulings a distinction has been drawn between a concesstonr 
and a penalty. It . was observed that if the plaintiff had to recover a 
certain sum and he agreed to take lees if paid within a particular period 
but made it a condition that if the payment was not made wichtn that 
period he shell be entitled to get the whole amount, the condition wee 
by way of coaceseton and not of penalty. They have remarked that in 
such circumstances the Court should not interfere under S. 74, Contract 
Act. On the other hand, they have pointed out thet where on the 
default of judgment-debtor to carry out the stipulation in the decree 
the deetee-hoklet becomes entitled to a sum larger then that to which 
he was entitled, the condition was by way of penalty end the Comte 
should Interfere. The Peshawar judicial Commissioner’s Court 14 agree* 
with th* almoer unanimous view of the High Courts in Indie thet a 
consent decree to more or less a sort of a contract incorporated In the 
form of a decree and that rh* Courts have power under S. 74, Contract 
Act, to relieve the judgment-debtor of the effect of the penal clause in 
the decree, if it to considered equitable to do so. Once U to held thet 
S. 74 to applicable the question of concession does not arise. 
Section 74, Contract Act, allows the Court to come to the 
help of the person egsinst whom a penal clause operates on the 
ha ppening o f a particular event and the courts have therefore 

(Rrfffcncsi 7 to it an of the lost page) 

7. Admans** Subbayya, v. /. Ptddaya. A- l. R. 1917 Usd. 234 • 

169 I. C. 345. 

8. HiraJd Hari Ram, v. Me. Durgpbai, A. I. R. 1917 Nag. 413 : 173 

I. 0. 257 

9. Naisfnha Gopal, v. BaJtwnt ModKov, A. 1. R. 1922 Bom 170: (4 

1. C. 570:46 Bom, 463 : 23 Bom. L. R. 1238. 

10. Bwfarfi ShafimH, v. Modhautal Jamgbhai, A. I. R. 1934 Bom 379 1 

152 l.C. 575 58 Bom 610: 36 Bom. I. R. 798. 

11. Akmsdbiu SoMuat, V. Bdctand Mcnghraf, A. I. R. 1938 Staid 185 : 

177 l. O- 925. 

12* jHtndra Noth, v Uuoda Satan, A. I. R. (926 pgr. (22 : 92 L C. 
617 : 7 P. L- T* 299. 

13. Shtoetatf Timapa, v. MataWya. 10 Bom. 435. 

14 ^ **«**•"• 



Coweta «u«h caw whether the condition fa penal .fat opt, Ifi 
fa.they Could Interfere trader $. 74, Contrecr Act, if not thfa MCftan''"' 
would not be applicable end they could not ttep in at «U. it fa a question 
of feet in each case whether a condition in the decree amount* to a 
penalty- Jn the pretanc cate the decree-holder wai prepared to accept 
Ra 80 a month a* her maintenance. She would have been quite hippy if 
•he had recalved it regularly on the let of each month It t* only when 
the decree-holder doe* not pay her regularly on the I*t of three 
success tve month* that ahewould like to have R*. 10 1 a month It fa 
obvtou* that the decree-holder coniidered herself entitled to R* 80 only 
and that *he made the payment of the additional turn of R* 20 a month 
on default a penal condition or a threat ro force the judgment-debtor 
to pay the maintenance punctually There it no doubt that the 
clause in question In the decree fa by way of penalty In the pretent 
cate the default* made In three Initalmenta cover a period of 6 to 8 
day* and to the default Is a trifling one and the Court of equity should 
relieve the judgment-debtor of it* eflect and refute to compensate the 
decree-holder, particularly when the judgment-debtor hat paid all hfa 
duct up to date It Is a cate in which the Court thould act under S. 74 
and relieve the judgment-debtor of the consequence* which would follow 
the default* according to the decree. 

40. Assessment of damage* —The contract of ttle iteeif provided 
that in the event of a breach, R*. 32,000 wa* to be paid It damage* by 
the party fading to petform hi* part of the contract. The stipulated 
turn should be decreed u damages In the abience of any equitable 
ground, 1 vide, inter alia, the following case**'* in support of the view 
taken. 

The mortgagee fa entitled to damege* on account of the failure of 
the debtor to pay the debt at the stipulated time, and the measure of 
damages would prime fade be the rate of interest agreed upon, 
although the Court hat discretion to reduce the rate if it to found to 
be unusual*. Refer to the following cases*-' in support of the view taken 
to the tame eflect. 

A connect wet completed and the parties had mentioned a fixed 


1. UcMmus Oat, v. Bh oja Ram, A. 1. R. 192> Lah- 284; 6 L- L J, 

554 s 84 I. C. 865. 

2. Ndtt Rem, v. Shi* Dot, (1883) 5 All 238 : (1883) A. W. N. 2. 

3. Nw Haim Khan, v. Seram AJi, 81 P R 1910 : 10* P. L R. 1910: 

7 L C. 1024: 127 P. W. R. 1910. 

4. Chinked*, v. Vilhelm, AIR 1926 Nag. 484 : 96 1. C. 491. 

5. Mehedeo Prated, v Ohfaej Singh, A. I. R 1923 All 7 : 44 AU. 

772 :20 A-L. |. 752:77 I.C. 122. 

A Mourn Mel v. Muhammad Baksh, A. 1. R. 1922 Leh- 254 s 3 Lab. 

200:661. C. 771: 42 P L. R. 1922 (P.B) 

7. Rem Sew* Dm, v. Mute. A. 1. R 1923 Lah. 648:5 LL).5l3| 
78 L C103 * 4 Leh. 346. 
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sum a* damages in cue of breach. llclJ,’ that ordinarily unlaw 
dim is something to show that the amount j$ exorbitant a* 
unconscionable, the Court would award that amount as damage* for 
broach of contract. 1 

When a purchaser of immoveable property hat entered Into a 
contract of eate and paid a deposit, and when the time for completion 
cornea, the vendor fail* to complete, the purchaser bat two alternatives 
open to him, the second being again subject to alternative* He cam 

(1) treat the contract at rescinded and sue either in equity to be pieced 
bi the position he would have been, had it never been made, or at law 
for any money that he hat parted with as money received by die 
other tide for consideration that has wholly failed. (2' He can treat 
the contract at on foot and (si either ask for damages for its breach, 
oc(b) leek the remedy of specific performance 0) does not trite; 

( 2 ) Cbl does not arise either; (2> (a) gives him the right to receive 
damage* for breach. Where the vendor has failed to perforin or 
foiled to complete a contract, the English law many years ago. aa a 
consequence of the doubts and difficulties of being certain of title to 
real estate, developed the rule thst the disappointed purchaser, though 
entitled to damages, was entitled to no more than (1) his deposit money 
back, 12) the expenses he incurred and (3) nominal damages- (I) and 
(21 were of the nature of special damages, (i) was of the nature of 
general damages; and the general damage, therefore, in such cases was 
only allowed on a nominal basis; In other words, he would be entitled 
to a few shillings or a few pounds at the most. Where, however, the 
vendor was guilty of some equitable wrong, the different considerations 
would arise and in addition to special damage the disappointed 
purchaser would be entitled to substantial general damages. But in 
both cases the disappointed purchaser got hit deposit money back, not 
aa money had and received (for he could not recover on that basis, he 
having affirmed the contract and, therefore, being unable to say that it 
waafor a consideration which had wholly failed) but as a part of the 
damages that he had suffered and by way of damages. In this caw 
tba appeLiants urge that the measure of damage has been agreed 
between the parties, that is to say, between the plaintiffs and defendant I, 
for it is a term in the contract that the damages, if the vendor MU to 
complete, wilt be R* 10,600 together with Kt. 2,000 as earnest money, 
or in all Rs, 12,000 But the answer to that is found in S. 74, 
Contract Act. The only effect of that term in thie contract is that it 
fixes a limit beyond which damages could not be obtained by die 
disappointed purchaser. It would not preclude the Court from 
considering— and it would be the duty of the Court to consider this 


1, LsMt Singh, v. Dwarka Nath, A. U R- 1929 Lab. 249; 113 L 







despite the terra—-what die reel damage* suffered are. The pl a intiff s te 
tKli oae are entitled to recover die damages at asseaaed, having tepd 
tothe proper measure of damages. The evidence does not *h©w tjwit 
any damage has been suffered, from which it can he understood » 
mean any damage beyond the (pedal damage, that is beyond the 
amount of the deposit plus any expenses which might have been 
i ncur red. Certainly the special damages in this cate would not come 
to more than Rt 5,000. The plaintiffs can only recover more than 
f that Ra. S, 000 in this suit by proving that they have suffered mow 
lithan R* 5^300 damages. As they have failed to prove mote than 
t§ : R*. 5,000 and have recovered more than Rt, 5,000, they are not 
enti tl e d to recover in thia action any more. It la further held that in 
caret of breach of contract, the law waa stated by Cockbum, 
C. J- , to Frost 1 to these terms: “The promisee, tf he pleases, may treat 
the notice of intention”, l- e., intention not to perform the contract 
“as Inoperative, and a watt the time when the contract ia to be executed, 
and then hold the other party responsible for all the consequences 
of non-performance; but to that cate he keeps the contract alive for 
the benefit of the other party as well as his own; he remains subject 
r to all his own obligations and liabilities under it, and enables the 
other party not only to complete the contract, if so advised, 
notwithstanding hi* previous repudiation of it, but also to take 
advantage of any supervening circumstances which would justify him 
in declining to complete it. On the other hand, the promise may, tf 
he thinks proper, treat the repudiation of the other party aa a wrongful 
putting an end to the contract, and may at once bring his action as 
on a breach of it; and to such action he will be entitled to such 
damages as would have arisen from the non-performance of the 
contract at the appointed time, subject, however, to abatement to 
respect of any circumstances which may have afforded him the mean* 
of mitigating ihta lost”. This has been followed as sound law In 
•ubsequent English cases-* 

As it ia s tated in Pollock and Mulla's Contract Act: “This 
t >eCtton 74 boldly cuts the mote troublesome knot In the Common 
f Uw doctrine of damages.” Whether actual damage or loss ia proved or 
? not, t he Court is entitled to award reasonable damages not exceeding 
|. |he st ipu lated amount- In thia case cl (ID of the contract provide* » 

! “Clause (221—.All sums payable by way of compensation under any of 
,haU be considered as reasonable compensation to be 
ooiffled to the use of Government witho ut reference to the actual 

I 1. Psaat, v. K*igfc*, U872) 7 Em 111: 41 L J. Em 7$: 26 L T. 77* 

I * 20 W. R.471- 

t pMe^iuad, v. IflghMMtth Rno. A. Ifc 1957 Nag. 245;1»LC. 
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fan or damage su st ai ned and whether not any damage 
•ball have baas subatainad". It k contended that thb expreas prov i s io n ■ 
in the contract overrides the rule of law at laid down in S. 74,, 
Contract Act, and reliance was placed on thia case 1 but this caae juat 
aata out the principles contained in S. 7 4,Contract Act and It will be a aafe 
ground if the decision on this point is based on the provisions of S. 74, 
Contract Act. The question then is whether Rs. 3,055 can be considered v 
reasonable damages In the circumstances of this caae, The answer is that ,i 
it can.* ^ 

In a Privy Council case* it was held that what is material Is the value * 
of spot goods at the date of the breach. So also in this Nagpur case 4 
it has been held chat the measure of damages is the difference between 
the contract rate at the expiry of period agreed upon ss the time for 
delivery in the contract.* 


21. Hire purchase contract'The only point of objection is that. 
the clauae in a hire purchase agreement for return of the bicycle or » 
payment of its full value should have been enforced. Held,' that the 
lower Court was justified in treating this as a penal clause and relieving ■ 
against it. i 

A contract was one of the nature of hire with the reservation that If V 
the ankle would not be returned, the value stipulated in the agreement 
should be paid to the owner. Held, 1 that S. 74 does not apply. 

M entered into a contact with D for purchase of a motor truck for a 
certain sum. The truck was delivered to M M paid only patt of the sum 
and entered into a hire purchase agreement about truck in which M was 
described as hirer and D was described as owner for the turn still due 
Under the agreement M was to pay the balance by instalments and on 
payment of the whole sum had the option of purchasing the truck for 
one rupee. The agreement contained in a clauae to the effect that 
on failure by M of any instalment as it became due, O was entitled to 

1, Rumnuth Suuhi, v. Sec/eun of State, 13 I. 0. 46. 


7. Jinumbhului Patriot Vauh, v Secretary of Stole, A I. R. 1940 
Sind 1 1«<H'\785 


3 


4. 


5. 


6»tjI Ndackty. v. Rjiiu'hjur. \ l. R 1932 P. C. 196:11 Pit 
600*138 1 C 658 : 9 O. W. N 628 : 56 CL. 1 136:36 
C. W N. 1024 * 63 M L. J. 270 36 id L 'Xf mm B.LR, 
1596:1932 Hi W. N. 982 ; 11 P. L. T. 619: 59 l. A. 398- 
Mvhanijl. v^Gyaairam, A. 1. R 1915 Nag. Ill : 31 N. L R; 250: 


Jtvtri, v. ChairduMn, A. 1 R. 1944 Nag. 279 s 1944 N. L I. 
283 1. L R. 1944 Nag. 749. 1 


6. T. A. Balasnndarai* Cketiiar, v Krishna Aiyar, A. L ft. 1916 Mod. 
961:28 L C. 633 12 M. L. W. 339. 


7* 1 tag** A. L ft. 1928 

Cal 57 * 46 C* - ]• * 106 L Q 516* 



Mbt the car tad credit to value m agatnac the amount due but iub|acg 
to a condition that In no case should he credit M with more than the 
amount sdll due on the contract Held, 1 that the conttruction of ai hire 
putchaee agreement with reference to a tewing machine wa» d(tainted in 
dib earn* and also in the Upper Burma caw*, but these two cates are 
not analogous to the present ease. In the Upper Burma case* it wm held 
. that the circumstances of the case appeared to bring it within the Intended 
| application of S. 74. The agreement in the present case is on the face of 
c lt an agreement to hire with an option to purchase, but as pointed out 
‘fin the Upper Burma case* at p. 294of 2 U. B. R. i "In construing 
a contract it b, of course, the duty of the Courts to look not merely 
at the surface and form, but also Into the heart of the matter and to 
ascertain its true meaning and the actual intention of the parties." 

, Although the agreement is In form one of hire the object of the 
parties In drawing up the agreement war to enter into a contract for tale 
providing at the same time security to the seller for due payment of the 
purchase price. The stipulation In the egreement that D could seise 
the cer an/keep it without making any payment to M even though 
the value of the car might be greatly in excess of the amount due under 
the agreement was a stipulation by way of pe nslty which the Court could 
end ought to relieve agatnst under the provl lions of S. 74. 

A creditor is entitled to seize the car belonging to the debtor under 
the leave and license contained (n the hire purchase agreement which 
gives no power of disposal but only right to keep possession of the csr 
until the claim under the agreement is satisfied The sale after seizure 
| on the part of the creditor and not merely the demand and refusal 
’ amounts in law to conversion and the debtor is entkled to recover from 
the creditor as at the date of conversion if the hirer is not bound to pay 
the full amount of the purchase price or if he can terminate the hiring 
at any time by delivering the chattel to the other party the agreement 
Is in fact as well as in form a true agreement for hire, and all that 
the hirer haa obtained is an option to purchase. The following 
decisions*'* laid down that in relieving the hirer against forfeiture 

1. Mating Be Ok, v. Motor House Co, Lid, A. L R. 1929 Rang. 368 : 

7 Rang. 431 1 120 LC 132. 

2. Musa Mfa,v. Derate, (1910) 5 L B. R. 201:8 L G 969. 

3. Sinter Manufacturing Co, v. Blahi Khan, (1892*96) 2 U. B. R, 291. 

4. Swedmon, v. DrinWe, (1916) 1 A C. 275 ;8S L J. P. C. 79 I 

32 T. L. R. 231: 114 L T. 248. 

5. K&mer, v. British Columbia Orchard lands Limited, (1913) A* C. 

319:82 L. J. P.C. 77: 29T. L. R. 319.573.1.338:108 LT. 
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occasioned by default to the actual payment of instalments u rimy 
tccrueboth under S. 74 and under the general principle* of equity rite 
Court ha* to carry out the primary contract between the parties Amy 
further contract, express or Implied to be binding on the promisor if he 
break* the primary contract it secondary or subsidiary, and may be 
merely Intended to *ecute the fulfilment of the primacy contract. The 
Court may, however, carry o it tie terms of the secondary contract, If 
such a contract 1* just and reasonable but Is not bound to. Where a hire 
purchase agreement provided t hat (f the hirer should make default In 
paying certain future instalments punctually the other party could forfeit 
all payments of the past instalments. Such a stipulation amounted 
to a penalty and could be relieved against 1 

The decision In this case* was in relation to a hire purchase 
agreement for a motor truck and the following observations were made: 
“Now the agreement in the present case, to on the face of it an 
agreement to hire with an option of purchase, but, as pointed out in 
the Upper Burma case* in construing a contract, it is of course the 
duty of the Courts to look not merely at the surface and form but also 
into the heart of the matter and to iscertain its true meaning and the 
actual intention of the parties". After quoting this passage from the 
Upper Burma ruling* with approval, it was further observed : 'Although 
the agreement is in form one of hire, the object of the parties in drawing 
Up the agreement was to enter Into a contract for sale, providing at 
the same time security to the seller for due payment of the purchase 
price". Holding this view of the law of hire purchase, and still relying 
on Upper Burma ruling* it proceeded to put the provisions of S. 74 
into force in favour of the plaintiff and held th at the seizure clause 
In the agreement was a penalty within the meaning of that section. The 
penalty provided In cate of default by the purchaser is dearly in the 
highest degree inequitable. The provisions of cl. 3 amount to a 
stipulation by way of penalty that the Courts can and ought to relieve 
against under the provisions of S. 74. Held,* that the aforesaid 
observations were made under a misapprehension as to the legal nature 
of true hire purchase agreement*. The object of parties to such 
agreement* was not necessarily to enter into a contract of bailment, 

1. Bkimji H. Ddil, v. Bombay Tnart Corporation Ltd, A. I R. 1930 
Bom. 306 1 32 B. L. R. o4 = 124 I. C. 800: 54 Bom. 381. 

1 Maun( Be Ok, v. Motor House Co, Ltd, A. 1. R. 1929 Rang, 368 1 
7 Rang. 431:120 L C 132. 

X Singer Manufacturing Company, v. Etahi Khan, (1892-96/ 2 U.B R. 

291. 

4. Abdul Quaker, v. Warion and Sons Ltd, A, L R. 1930 Ran. 193 
1251* C. 361 1 8 Rang. 236. 
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.he old contract of hire bellmo*, known to Roman U* at &* 1 ** 1 3 * 
am&tiem *»”• Underlying the bailment end eneitUn to k, ® » 
taeontflett agreement «o patches*. It h 1 *J* ?J* ■' 

the bribe may return the chattel to the beilor, end. proved the hire 
h« been properly furnished and the chattel te to a tmonjWe condition, 
n^t tetJSr the contract and dive* hlmedf of 
mnihiUrr The general law on this subject was eahauatively dbcuaaed 
to this Ife dW cate 1 a unanimous decision of the Home of Lord, 
u^tiny with the hire purchase of a piano Moreover, Upper Burma 
-Twa. afterward. overruled In terms by thie cam* and, hence, a 
■dnire clause in a hire purchase agreement, however, severe in Its 
tetina to not a stipulation amounting to a penalty within the meaning 
ofS74 None of the official illustrations to this section in the lea* 
resemble a sebum clause and every illustration and every decided cam 
which have been held to Involve a penalty or a stipulation by way of 
. penalty (apart from Upper Burma case* and this decision 4 5 6 have this 
common factor, that the agreed compensation constat, of some specified 
extraneous payment either in money or in kind, to be furnished by the 
party mpoiwible for the breach. The same factor, of course, applies 
•o liquidated damages. Surely the retaking of a chattel and the retention 
of money already paid for its hire, even including a depoeit. is a very 
long way removed from an extra payment euper imposed upon die 

min. of<h. »«.»«. PmM« >"'•' °'«'“? *“2? 
ot dim.,., iftec foe conoct hu b«n brakm Mf ih, form of mtabb 
relief is to be encouraged under the section it cannot be seen, on 
principle, why a tenant who he. defaulted in hi. rent or has broken 
mme restrictive convenant In hi. lame should not resist forfeiture and 
claim some repayment of his back rent from hb landlord. Returning to 
the English Law as to hire purchase agreement, there are two 
decisions*'* which appear to lay down that equity will never relieve 
.gain* asetaure clause where hire put chare U concerned. 


1, Hs Ihy, v« Matthews, U8W) A. C. 471:64 L. 1. Q. B. 465 : 60 J. P. 

20 : 43 W. R. 561 :72 L. T. 841. 

2 , bfp Qji, y, po Shree. A- L R» 1914 L B. 157 s (1914) 7 L. B. R. 

298 »241» C. 161; 7 But. L T. 222 115 Cf. L }. 425. 

3, Stages Manufacturing Company, v. Elahi Khan, (1892-96) 2 U. B. R. 

291. 

4, Mr”! Be Oh, v. Met* Hess* Co, Ltd, A. L R. 1919 Rang. 368 1 

7 Rant* 4311120 L C* 132# 

5, Cwor* Oilci (1883) 1 CiK & EL 131. 

6, Stme, v. Becky (1863) l De»I, SuS. 595 s 2 N. R. 346 t U W.fc 

|9l 132 L* /. Ch» 682»81» T. 588. 
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Hm appellants ire proprietor* of i cinematograph theatre « Madura* 
Qa21at August 1941 they agreed to buy from the reapondent, and the 
raspondent agreed to sell to them a cinematograph projector and it* 
tcc aa a oriea for the aum of Rs. 4,500 on condition eet out in writing. The 
eoadtkHM were these: (t) The buyer* were to pay a» an advance the sum 
of Ra. 1,000 which was to be treated as fecurlty for the due performance 
by them of the contract, in the event of default on their part, the Re. 
1,000 was to be forfeited. (2) The balance of the purchase consideration, 
Rs. 3,500, was to be paid in ten equal monthly instalments commencing 
on 30th September 1941. (3) If the buyers defsulted, the vendor had 
die option to adopt one of the two courses. He could forfeit the advance, 
Ma on the return of the machine and in accessories and charge rent 
therefor at the rate of Rs 350 per month for every month the articles 
remained in the hands of the buyers. In the alternative, the vendor 
could demand immediate payment of the entire balance of the purchase 
consideration with interest at 6 per cent per annum. (4) The property 
(n the machine was not to pass to the buyers until they had paid 
the purchase price In full. A default was committed in the payment of 
purchase money, but (he mors difficult question is whether the 
reepondent is entitled to forfeit the deposit and to insist on the return of 
the projector with hire at the rate agreed upon. The respondent admits 
t hat the contract does not constitute one of hire purchase and that the 
case foils within Lee 1 ■ field,* ehit this is so, cannot really be doubted- 
in a previous Madras case* this Court pointed out that an essential 
feature of a contract for hire purchase was the option given to the 
prospective purchaser to terminate the contract and return the chattel. 
The option is absent in the present cue. This Court as appears from 
theae decisions 4 '* has accepted the proposition that when the 
circumstances warrant, it can grant relief against forfeiture, in Nates** 
this Court bad to consider the question whether Ss. 64 and 74, Contract 
Act, applied in these circumstances. On 24th February 1903 A agreed 
to purchase from B certain lands for a sum of Rs. 41,000, of which Rs 
4,000 wts paid in advance. The aum of Ra, 20,000 was to be satisfied by 

1, Lye. v, Butler, (1893) 2 Q. B, 318. 

1. O. J. Sttbbatayabt, v. A. R. M. A. N. Annamdrt Cheddar, A. 1. R. 
1944Mad. 526. 1944-2 M. LJ.74.S7 M.L.W. 448:1944 
M. W. N. 595. 

3. Auto Supply Co, Ltd, v. Raghunotha Cfiatti, A* L Ra 1929 Mad. 

884 : 52 Mad. 829. 

4, Monism P attar, v. Madras Railway Co, 29 Mad. 118. 

5, AMmMm Heggodidil, v. Ktnhaauna Shetti, 22 Mad* 491. 

6. Nateta Iyer, v. Appoint Paiaystchl, A* L R. 191$ Mad* 896 : 

38Mai 178 CF-BJ . 
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a mortgage on the property tod the balance wet to be paid to cash before 
24th May 1903 when the property «u to fa* conveyed. It wu agreed that 
die advance of Rs- 4,000 was to be forfeited if there. was delay 
on die pert of die purchaser. The purchaser failed to perform the 
contract and the seller forfeited the deposit of the sum of Rs. 4,000. 
According to the hand note, White C. J. end Miller(Sadativa Ayyar J. 
dissenting) held that neither S. 64 nor S. 74 Contract Act, it applicable 
to a deposit of this nature because the stipulation for its forfeiture to cate 
of breach Is not one by w»y of penalty. However, the majority decision 
cannot be reed as Indicating that relief can never be given to s case of a 
deposit, but as meaning that to that case the forfeiture of the deposit was 
not unreasonable as it merely represented ten per cent of the purchase 
consideration. In fact in the course erf his Judgment, Miller |, pointed 
out that there might be cases where the Court must find that the amount 
of deposit or payment in advance is so great in comparison with the 
amount payable under the contract that the parties could not have 
Intended it as merely security for performance but rather as a punishment 
for non-performance of the contract. It *u further pointed out that 
to such cases the Court might doubtless refute to allow the retention of 
the whole of the deposit. Therefore, the point for consideration b 
whether the forfeiture provisions of this contract are so unreasonable as 
to justify the Court in granting Telief to the buyers. With regard to tbs 
advance there does not appear to be any real pound for saying that the 
provision for forfeiture 1$ unreasonable. Moreover, the appellants 
cannot be called upon to pay the value of the machine at the date of 
the contract, plus hire, but merely the present value, plus hire. 

22. Exception:—The defendants are the administrators. The bond 
was for Rs. 7,000 and one of the conditions was that the administrator 
should make a true inventory of the estate and exhibit the same at the 
Court. As a matter of fact the administrator did not exhibit his 
inventory to the Court. Held, 1 that the bond referred to Exception 
of S. >4 is of the class of which an illustration is given to the illustration 
to the section, and that the bond to question does not come within 
that Exception. 

H entered into a contract with the Municipal Council at Negapttam 
for the lighting of that tow.% and under the terms of the contract he 
deposited Rs. SOD which it was provided should be forfeited on any 
default made by him to ca r r ying out hit contract, (The co n tractor 
failed to perform his contract and the Municipal Council p as sed a 
resolution forfeiting the deposit. Held,' that the penalty p re s cribed 

1. LdrfuM* Oas, v. Chau*, (1887) 10 AIL 29 1 7 A, W. N. (188§ 
279. 

I Sriiiwse, v. RMhmsdMpmki, ill Hi 16 Mad. 474 »J 1C. L. J. Ufa 
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by the mtiduitiui b -one which cannot be enforced since the contract 
renders the penalty alt og eth er irrespective of the importance of foe 
brcacb~~see theye eases 1 - 1 in thb connection. The contract does DOC 
W within the Exception to S 74, etoce the bond we* not given under 
the provisions of any lew for the performance of any public duty or 
ttt in which the public ere interested. No doubt the public are in 
• aeoae interested in the proper lighting of the municipal town, but 
foe c o ntrac t is not one for which any special provision is made In foe 
Munic i p al Act and cannot be placed in a different category to a contract 
made with any private Individual. The resolution of the Municipal 
Council was, therefore, ultra vires. 

The agreement in question is not an instrument of foe same nature 
as a bail bond or recognisance within the meaning of foe Exception 
to S. 74, although it seems to partake more of the nature of a bail bond or 
recognisance than foe instrument in question in a previous Madras case*. 
It is a bond given for she performance of a public duty, or act, in which 
foe public are intereeted. As to whether the bond is given "under the 
provi s i ons of any law” there is no section in the Act which authorizes 
or requires the giving of such a bond, and there is no evidence that a 
bond of foie nature is authorized or required by any bye-law made under 
the Act. Under S. 74 it is open to the Court to award to the party 
complaining of the breach reasonable compensation not exceeding the 
amount named In foe bond. By his contract the defendant made himself 
civilly liable for any offence which it might be proved his agent had 
committed under S. 165 of the Local Board's Act. In a ease like this 
it it, of course, impossible to assess the damages with reference to any 
actual loss sustained by the plaintiff. The section expressly provides shat 
it Is not necessary to prove any actual damage ot loss. The extortion 
of unauthorized tolls from the class of persons who make use of the 
market is a serious offence, and the amount of she penalty specified 
In the bond (Re. 50) cettainly cannot be said to be exorbitant 4 

Although foe Exception says that the person entering into foe bond 
■hall be liable upon breach of the bond to pay the whole sum mentioned 
therein, that in ordinary legal language does not mean that the Court is 
bound to exact the whole of the liability to the extent of the amount 
mentioned In the bond and to pats a decree for the whole amount. 
Considering the nature of this bond it seres Inly would be most 
Inequitable for foe Court to pass a decree for the whole amount 

I. Soper, v. Arnold, 37 Ch. D. 96 : 14 App. Coo. 429. 

. L. Lechmna Dot, v. Cham, 10 AIL 29. 

3. tCrbhnemmx, v. Susanna, 16 Mad. 175. 

4. Prosidont gf ms Tafask Board, foafoa t, v. Bsudc Lduhmimumm 

ItmapiW, (19071 31 Mad. 54.17 Iff. L> J» S37 1 1 M. L T. 461. 
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JitwrtKe circumstance might be, leaving the defendant to ..At.-' 
mercy of the plaintiff to relax what he w» entitled to under the decwe* 
It doc* not mean generally that all discretion is taken out of the htnds 
of the Court so that tt cannot reduce the amount of penalty 
eceotding to the circumstances of the case, * 

The Exception to 5. 74 does not mean that the Court is bound to 
exact the whole amount. The Court has discretion to consider the 
nature of the bond and the te ms broken 1 

23, Limitation*. **The lower Court was mistaken In applying Art, 75 f 
Limitation Act, The document sue ion b a mortgage And Art- 132 applies. 
It has not been shown that the appellant availed herself of the penal 
clause of the bond, which gives an option of requiring payment of the 
whole amount of the mortgage money at an enhanced rate of intereat 
upon the failure erf the respondent to pay the first Instalment Her case 
is in fact was that the first instalment had been paid The words in 
the default clause ‘"whenever you require** give the appellant an option 
and since that option has not been exercised, rhe contract for payment 
by Instalments subsists The case is similar to Narna 8 The appellant, 
however, is not entitled to the enhanced interest, because she does not 
appear to have made any demand until both Instalments had become 
due and the option had thereafter expir 'd. 4 % 

75. A person who rightly rescinds a contract is entitled to 

Part tightfoli md d com P en * ar * on ^ or an Y damage which he 
lag contract entitled to has sustained through the non-fulfilment 

oorapeo “ < *°“ of the contract. 

Ulus (ration. 

A, a sioger. contract* with B she manager of 1 theatre, to *Vng at his theatre for two 
night* in every week during tiv nest two tn nth*. and B engage* to pay her 100 rupees 
for each sight’* performance. On the sixth night A w> (fully Absents bciteT from the 
theatre, and B, in consequence, rescinds the contract B i* entitled to claim compensation 
fat the damage which be has sustained through the nan‘fulfilment of the connect. 

Synopsis. 

1. Party rightfully rescinding contract is entitled to compensation. 

I Party rightfully rescinding contract is entitled fo compensation!— 

) muli. wyerat forward conttacsts for the purchase of sugar with M, 
the dates of shipment being at various times between January and 
Osmber. 1911. Toward, the end of (December i9l0 there was a 

1. Secretory of Stole, v. Dilation Frew, A. 1 R. 1921 Bom. 4*7s 

45 Bom 1213 : 23 Bom L R 495 : 6U C. 675. 

2. Shahdbuddm, v, Vilayat Ati Khan, A. L R. 1926 Nag. 435 : 95 1. C 

614. 

3. Homo, v. Amman! Awm, )> Mai. 9<l : 35 {. C. 418. 

4. Uukakkammal, % Sokkttrta Slack, A. 1. R* 1919 Mad. 843jj : 19ta 

yW.N. 586:«LC. 191. 
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hsevy fall to the market price of sugar and ] who had bought veer 
largely, wu unable to meet hla liabilities and suspended payment. 
M put an end to alt the raid forward contract* and claimed damage*, 
being the difference* between the contrect rate* and market 
fate* then ruling of those shipment*, to order to avoid the risk of 
further reduction In the market and of additional damages. Thus 
two question* arise for decision; (1) Whether M the appellant validly 
rescinded hi* forward contract* for sale* of sugar; (2) Whether 
die appellant waa entitled to damage* calculated on the difference 
between the rates of those forward contracts and the market rates 
at the dates of tesdsilon for similar forward contracts, or to damages 
calculated on the difference between the rates of those forward 
contracts and the actual market rates at the rates at the dates 
for performance of those contracts Held, 1 that the appellant has 
validly rescinded hla forward contracts On the second question tot 
decision both their Lordships differed. One held that the appellant 
Waa entitled to damages calculated on the difference between the 
rates of thoae forward contracts and the market rates at dates of 
retcMon of stmilar forward contracta. The other held that the 
appellant is entitled to damages calculated on the difference between 
the rates of those forward contracts and the actual market rates 
at the dates for performance of thoae contracts. 

The contention waa that the contract was for delivery in instalment* 
and die appellant having failed to deliver any goods in July and 
August, the respondent was justified in acting aa he did on the 6th 
November, 1918 and put an end to the entire contract Held,' 
that it may perhaps be said that what has to he considered is 
whether the promise of either party to the contract should be 
treated as so far divisible that a partial breach by the other should 
be compenstted in damages unless the partial breach can in fact 
be shown to go to the root of the contract In Frerth* in speaking 
of the reeult of the cates on this subject, Lord Coleridge, C. J. 
agkk u l think it may be taken that the fair result of them is as 
I have stated, viz., that the true question is whether the acts and 
conduct of the party evince an intention longer to be >w.yj 
by the contract. Now, non-payment on the one hand or nondelivery 
00 the other, may amount to auch an act, or may be evidence 
lor a Jury of an intention wholly to abandon the contract and set 
the other patty free.Where by the non-delivery of part of the 

I. tomes Ftotoj 9 Co, ltd, v. David Sassoon 9 Col A.I.R. 

531 8 S L R. 95 : 27 1. C. 102. 

ft Swami 9 Co» v. Nokia Venkatasubhtoh. A. L ft. 1921 Med. 675 » 

1922 hi W. N. 47 69 L C. 41. 075 * 

ft PwAjV.Jmr.^Ug) 9 C. P. 201 1 43 L J. a P. 91: 22 W, ft. 
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ta&uia *«l for, the whole object of the contract to froattetad* 
|K > petty wiHn^ default renounces on hla part all the obliptioia 
of die contract.’* That was quoted with approval In the House of 

fa this cate 1 per Lord Selboume, L- C. where hie lordship 
T r ts> "i ea con tent to cake the rule as stated hr Lord Coleridge 
to Fweth* which to hi substance, as l undemand it, that you most 
look at the actual circumstances of the case to order to see 
whether the one party to the contract'is relieved from to future 
perfor mance by the conduct of the other; you mutt examine what diet 
c o nd u c t Is, so as to see whether it amounts to a renunciation, to 
an absolute refusal to perform the contract, such as would amount 
co a re s ciss i on if he had the power to rescind, and whether the 
other patty may accept it as a reason for not performing hto party. 
This has also been accepted in India and adopted in this Calcutta 
caae.* The famous conflict of judicial opinion occurs in the 
case of Hoare,* Simpion ' and Honck.* No useful purpose would be 
served in detailing the circumstances of each of those case* which 
have been carefully considered. The principle drawn from them may be 
accepted as laid down by Lord Coleridge, C. J,, In Freech.* Looking 
at all the circumstances of the case, it appears that the whole 
object of the contract was not frustrated by non-delivery of part of 
the thing contracted for. 

A marriage was arranged between a aon of a Mahomedan and a 
Mahomedan girl- The father of the bridegroom conducted the 
negotiations on behalf of his son and some third person acted on behalf 
of the prospective bride. The negotiations were concluded with the 
usual pan rusum ceremony which did cost certain amount to the father 
of the bridegroom. Soon after, the father of the bridegroom discovered 
that the girl suffered from epileptic fits and to he broke off the 
engagement. He brought a suit for the amount spent by him over the 
pan nuum ceremony on the ground of non-disclosure of the defect 


1. Mersey See! 9 Iron Co, v. Naylor, (1884) 9 A.C. 434: S3 LJ. Q.8. 

497 51 L. T. 637 » 32 W. R. 989, 

2. FreetH, v. Burr, (1874) 9 C P. 203 : 43 L J. C. P. 91 22 W. R. 

370; 291. T. 773. 

3 Rash Behan Shaha, v. NHaya Gopal Nmtdy, (1906)33 Cal. 477 1 
JC LJ. 249. 

4. Home, v. Rennie, (1859 ) 5 H. & N. 19, 

5. Smtow, v. CripDin, ft87 3) 9 Q. B. 14 :27 L. T. 546 1 42 L.J.Q.B. 

281 21W, R. 141. 

6. Horn*, v. Mullet* (1881) 7Q, B. D. 92.50 L k Q. B. 529:29 

W. R. 338145 L T, 202, 
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which k wes the duty of the opposite oerty to dfecloee. H*W l that the 
MUM could not be found upon negligence In tort as the law imposed no 
fetter*! duty oo any one to broadcast the blemishes of his female 
relations* The opposite party not being charged with an intention to 
deceive, the action also could not be founded on deceit nor could it be 
founded upon fiduciary relationship The right arose only out of 
contractual relationship, and there being breach of duty to disclose, the 
opposite party was only liable on the ground of fraud under S. 17, 
Contract Act. The tether of the bridegroom, therefore, was entitled to 
•eldnd the contract, but the damages claimed by him being due to its 
cascMon and not to its nonfulfilment, he was not entitled to damages 
under S. 75 Contract Act. 

I. Haft Ahmad Yatkhan, v. Abdul Osni Khan, A. I. R 1917 Mag. 

270. I. L. R. 1937 Nag. 29* 


(Chapcar VII—Sections 76—123, Sale of Goode) Repeated, 
Act III of 1930, 8. 65. 
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1. The Hou’ble Dr. Rajendra Prasad, Minister for Food & 
culture. New Delhil hope the book, will prove quit* usefo 
people in the legal profession. 

2. The Chief Justice, Patna High Court, Patna—1 have not had tl 
to read it in detail but a rapid glance through it suggests tha 

- jrfiould be of the gr eatest use to the Bench and the Bar 

3. Tfis Chief justice, High Court, Lahore,—The get up of the hi 

fa very iiiee^nd the paper and the type are excellent. It seems 
be a very uaefal publication for the Bench and the ilar. I regrc 
oan say nothing oaord-at present as I have not had sufficient ti 
to study the book. ' 

4. The Hon’ble Mr. Justice Sffanohar Lall, High Court, Patna: 

have had occasions to consult ti»e>$»ommentary by Mr. G. N. Sit 
on the Indian Contract* Act and t aha glad to state that l fount 
useful and of assistance. The only defect in the commentary is tl 
it is voluminous and oouldhave been out short in many ptaoes, l 
that is a defect on the right aide Students of the law will fin* 
attractive and useful 

5. The Hon’bie Mr. Justice H. R. Meredith, High Court, Patna 
It appears to me a most competent work, and I am sure ^ will 
of great value to lawyers and to the Bench as well 

6. The Hon’ble Mr. Justice B. P. Sinha, High Court, Patna : 
have j ust glanced through the volume, and I feel sure that y 
have laid the legal profession and those connected with 
administration of justico under a deep obligation by bringing t 
this volume, and I only hope that before long the second and th 
volumes will be out. In my opinion, your commentaries are v. 
full and helpful both to legal practitioners and to those to wh- 
the administration of justice ha» been entrusted. 

7. The Hon’ble Mr. Justice B. K. Ray, High Court, Pstn#—I 
of opinion that your labour has been dcaervingly bestowed oe 
worthy task and will go a great way to meet the difficulties 
solving knotty problems that often arise in relation to oonstrt 

- tion of sections of Contract Act. 

& The Hon'ble Mr- Justice A. Mukharjee, High Court, Patna—k 
have certainly made an exhaustive study of the subject and y* 
treatment of the same has certain features about it which daa 
distinguish your work from other treatises on the subjeot. If 
■ore the book will be really useful and will be welcomed by ? 
Beneh and the Bar. 


TteMmlr a i Um itmntlj il Wghk 

TiPrr *^Trn t " f~ nwh <ew^ iwiftew* old tot with iMfci 
entering upon targe scale induttdaliaatioa and into awtcamile tsanaae- 
duo* with various foreign countries, the importance of the law of 
contracts ia bound to be felt mote and more with the advancing day*. 
Tbe subject ** codified u> the Act t» complex enough, but the ease* 
law that haa been developed during all ihcie yean in the different 
High Coon# baa only made matten wane. To attempt to elucidate 
tbe principles of the aectiooa contained in tbe Act with the relevant 
precedent* is no easy matter. Tbe chief merit of the book under review 
U tbe treatment of tbe case* law under each section in a chronological 
order, giving tbe reader an idea at to the growth and development 
of the Taw from the beginning. This method, apart from its otter 
benefits, rives tbe reader an opportunity to review the law from 


different beading*, a list of which is conveniently given at i 
lag. Tbit would enable the ptaotitioner to spot out exactly t 
Which he wants and avoid waste of time of wading thr 
matter. Tbe author teem* to have kept in, 
making tbe work exhaustive and up to daeurii^vpRCa the entire 
9)0 pages of this volume for dealing ohaptert of the 

Act (from section 1 to section 50 of AliriHPmlabour and time seem 
to have been spent upon tlre^gl^ripRke it as useful as possible 
to the Bench and Bar^yjjriMMMRmre no limitation in welcoming 
tbe publication receive a well deserved place to 

The MattarfB^H^ekly, Vol. LX, part $6, page pi, dated 
P^e work undertaken by one who seems to 
gh study of the law of contract in British India 
cure the approbation of the legal profession inasmuch 
enses practically all that has been said, can 1* said and 
y may he said within the compass of three stout volumes, 
vtating the necessity of the lawyer to travel beyood their 
bounds for lit* research in case-law bearing on contracts. The 
principles of contracts both m England and India have been taken 
up for consideration and discussed with reference to the tulings 
besting thereon with an erudition and research deserving of high 
praise. The leading cases have been given with their facts, arguments 
and conclusions and are subjected to dose examination and criticism 
whenever necessary In the new field of commerce and contracts to 
which our country m expected to play a more and more important 
role, • treatise like the one in hand cannot be said to be super- 
iuous, and if only one has proper regard for the labour, the time 
and tbe trouble taken on this work, the price of Rs 60 for the 
three volumes which may at first sight appear rather exorbitant pains 
into moderateness. Mfe heartily welcome this publication. 

• Tbe Bombay Law Reporter, Vol. XLIX, Journal, paged:—This 
is the first volume of Mr. Stnhs’s encyilopoedtc commentary on the 
Indian Contract Act It comprises the first jo sections. It is on 
ambitious undertaking wall conceived and satisfactorily carried out. 
It passes in all the Indian canes decided uoderthc provisions of the Act 
ana English cases germane to tbe sabject. Its key-note ia exhaustive 
collect km of cases. The cases cited ora dealt with at considerable 
bwgtb. Where the facts of a esse repaired to be stated they am 
•stout with sufficient fullness, and the biw print«ow* In - fmm 
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TW Calcutta Weekly Nome, Vol. U,«o. 44, 
cixxsvtti: — We have great pleasure in noticing the fitil ; 
dii useful publication, Mr gtoba ii an author of aome 'espeAMme'.* 
His books on Indian Registration Act, Indian Partnership 
Indian Sale of Good* Act are veil known to the ptafesuoU. ''Tbl*|' 
present treatise it intended to be completed in more dun one volswaml 
So far only the first volume, dealing with sections | to 00 of the Aet 
hat been published. The Indian Contract Act alone affords 
/-•'adequate view of the law relating to contract and die 

jublication will largely depend upon the mode of presentation of 
the subject and cleat analysis of the different stage* of the develop* 
meat of the law, both by the legislature and the judiciary. We, 
accordingly, reserve fuller comments until the entire publication 
becomes available. However, from the little we have noticed the 
work appears to be well-documented, well-organised and purposeful. 
The Nagpur Law Journal, 1947, Reviews, page 4 ):—-la 
these days of rapid industrialisation the Bench and the Bat have to 
tackle questions of ever increasing difficulty arising out of contracts. 

In the author’s words “A correct estimate of the present study of 
Law of Contract involves necessarily a thorough koowledge of the 
course of evolution of the case-law upon the subject- It is attainable 
by studying closely the decisions bearing on the subject in chnmotogi, 
cal order, the value of a particular ruling as authority can be 
determined only by following the history and its application down 
to the ptesent time. Keeping this in view, each reported judgment 
and provision of the section concerned have been dissected to steer, 
tain the relative position of the parts and to determine the accurate 
statement of a ruling for co-relative application’’. The stupendous 
work is the fruit of patient labour of five years. In writing the 
synopsis, each section has been analysed into distinct topics, 
subsequently forming headiogs. Under each heading, there is a large 
number of paragraphs having common link, but at the same, having some 
individual importance. The special feature of the book is that it give* 
adequate extracts from judgments where there is a conflict of news 
between different High Courts on a particular point. AH raUngi 
have been mentioned chronologically. We recommend that every 
practitioner and Bar libraries should possess this unique work on the 
Law of Contract. General get-up of the book leaves nothing to be 
desired. 

, The Allahabad Weekly Reporter, 1947, No. 10, Review:—Wc 
have received the First Volume of the monumental work on the Law 
of Contract in India. It covets the first 90 sections of the Contract 
'Act in 930 page*. The author has made access easy to one of tb- 
most important branches of substantive law in presenting tbi 
comprehensive work of a self-sufficient character. The work 
to be exhaustive and the entire case-laws on the subject 
referred to in a discriminating manner. We ate sum the . 
be much appreciated by the Bench and the Bar in India, The tile 
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^ns* tlK author has spen t a hugs amountof labour and »tad» oi» 

all the page* ofthe book. ' ■ 

^% l»IiW® hjm wben be says in the Preface tfiii he ha* nomt 


f ve £*rs in the preparation of the book. The general 
Wbteb#« book ha* been prepared have been expounded in the 
Jeara<5d author’* preface to the book. His object i« to trace hfe 
tortwHy the development of the various jegal principle* lutolire 
and not ooiy to suit* them as they have been accepted 
current body of case- law. This is unquestionably a very useful 
mode of treatment, as it necessarily leads to a better understand* 
tog«M dearer grasp 0 f the subject The author says in the 
Preface that be has been at pains to eliminate rulings which do 
not help in the elucidation of the principles embodied in the 
ramus actions. No om can gainsay that the focussing of atten- 
■l m ^.aseential and the strict weeding .*ut of the irrelevant 
are the core of any good book. So for as we have been able to 
see, the subject-matter has been presented under convenient and 
expressive headings under each section. There is aish a table of 
headings under each sect ion which will make the task.of refoienoe 
***y- A great deal of matter has been impressed into the book 
and we have no doubt that this will be found useful by the pro¬ 
fession. But it will not be quite honest on our parti if v^e foil to 
■KUntion one feature about the book which we have not been able 
Appreciate. The wording of the heading* seems to us to be 
<• satisfactory, if we may say bo ; but, very often it&appena 
«>at one is notable easily to catch the drift We hope that the 
author will pay attention to this aspect in the future volumes, 
we wish all success to the author in his venture, y > 
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